
IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

GLORIA  J .  ALLEN,  as  nex t  f r i end  *

o f  J .D .L . ,  JR . ,  M .A .M , ,  and
Z .G .L . ,  m ino r  ch i f d ren  o f  t he
deceden t ,  Je remy  D .  Love ,  S r . ,
and GLORIA J.  ALLEN, as
Admin i s t r a r r i x  o f  t he  EsLa te  o f
Je remy  D .  Love ,  S r ,  ,

P l a l n t i f f ,

v .

M I K E  F R E E M A N ,  S C T q C A N I ,
. i  - r  i . .  r  r . . ^  r  ' r , ,  - - n  r  -  h i s  o f f i c i a ly  a r r q  a i

^ r F . r  ̂ e r  w i r h  r h er -dt ,d u-L | -y

Grove town  Po f i ce  Depar tmen t '  and
CHESTER HOPKINS,  O f f i ce r  '

^ - r  j -  h i s  o f f i c i aLy  d r r u  f r r

-  ^ t F :  - e r  w i t h  t h eu d P d  L  - L  L y

Grove rown  PoL i ce  Depa r tmenc '

De fendan ts .

cv L t0-022

O R D E R

Presen t . I y  pend lng  be fo re  the  Cour t  i s  De fendan ts '  mo t ion

fo r  summary  . ; udgmenc .  (Doc .  no .  36 .  )  Upon  due  cons ide ra t i on ,

this mot lon is hereby DENIED.

I . BJACKGROT'IID

A. FactuaL Background

Th is  case  a r i ses  f rom the  su i c ide

( "Love" )  wh i l e  Love  was  de ta ined  a t

De ten t . i on  Cen te r  ( t he  " Ja i1 " )  .

n f  T a  r a m \ 7

t -  h a  r - i  f  \ z

Love ,  S r .  ,

Grovet own

D.

o f

A l l e n  e t  a l  v .  C i t y  o f  G r o v e t o w n  e t  a l D o c .  6 3

D o c k e t s . J u s t i a . c o m
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7. Lowe's Attest and JaiT Intake

On Apr l l  28 ,  2048 ,  Love  qo t  i n to  an  a rgumen t  w i th  h i s

moLhe r ,  P la i n t i f f  G ]o r i a  J .  A l l en ,  a t  t he i r  sha red  res i dence  i n

r :  r ^ \ r A ' | -  ^ L r h  r : a ^ r d i  r (A l f en  Dep .  a t  10 ,  41  . ) P f a l n t i f f  A l L e n

ca I I ed  t he  C roveLown  Depa r rmen t  o f  P lb l  i c  Sa Ie t y  ( *CDPS" )

because  Love  was  cuss ing  aL  he r  and  " kep t  ge t t i ng  i n  I he r ]

f ace .  "  ( I d .  a t  42 .  )  A t  app rox jmaLe l y  4 :45  p .m . ,  GDPS O f f i ce r

B rown  and  GDPS Sergean t  Harden  a r r i ved  a t  t he  scene  and

subsequen t l y  a r res ted  Love  f o r  d i so rde r l y  conducL .  ( I d .  a t  42 -

44 ;  Doc .  no .  42  aL  9 ,  12 . )

a r ^ 1 , n / l  c . 1 n  n  m  I ^ 1 7 a  r . r : e  h r ^ r r / - f h l -  i h l -  ^  l -  } ' ^  - - i  r  - h . . ]  n r  r ^ a n
v .  - w  v . r L , .  w q J  v - u u Y r r L

i n  Lhe  cus tody  o f  De fendanL  M ichae f  F reeman  ( "F reeman" ) ,  a  GDPS

q F - ' r a a n  a n . l  n F € t r n . l F n '  r - l ^ a s r a -  H c n l , i  n s  / " H . r n k i n s " \  e  G D P Su r L Y L q ' L u t

1  , ^Of f i ce r . '  (Doc .  no .  42  aL  20 ,  36 ,  40 .  )  When  Love  came  i n ,

H n n L  i n q  r l r s e r r z e d '  f  L  ^  " - ' ^ - "  a r _ r i  - a t c r _ l  a _ c l  r r n s a - "  a n dr r u P ^ i , , J  v E l y  u v f  - q L L u  u - - q  u P r r -

" I ooked  s r rung  ou t . / '  (Hopk ins  Dep ,  a t  15 -16 . )  F  r eeman  a l so

no t i ced  t ha t  I ove  was  "ex t reme ly  ag iLa ted  and  upse t . "  (F reeman

n a n  : 1 -  6 O - 6 1  \

A s  n a - r  o f  T , o v e ' <  i n i ^ k a  H n n k i n <  f i l l e d  O u L  a n  i n L a k e  f o r m

wi th  t he  ass i s rance  o I  F reeman .  (Doc .  no .  42  aL  ] 4 -15 ;  Hopk ins

r  H o p < i r s  j o i n e d  c D P S  o n  M a r c h  2 6 ,  . 0 0 8 ,  a p p r o x j m a t e l y  o n e  m o n L h  b e . o r e
L o v e ' s  s u i c i d e .  ( D o c .  n o ,  4 3  a t  4 .  )  H e  w a s  i n i t i a l l y  a s s i g n e d  t o  d r s p a t c h
a n d  w a s  r e a s s ' g n e d  L o  L h e  J a - I  a  f e . ,  d a y s  b e f o r e  L o , , o ' s  s u  j c  i d e .  { F  - € e - r a n

D e p .  a t  B - 9 ;  H o p k i n s  D e p .  a t  B - 1 0 .  )

Freeman had been l i i th  GDPS s ince  1995 and ! . ras  respons ib le  fo r
s u p e r v i s i n g  a n d  t r a i n i n g  l l o p k i r r s .  ( D o c .  n o ,  4 3  a L  4 6 ;  H o p k i n s  D e p .  a L  1 2 ,
2 3 - 2 4 ;  F r e e m a n  D e p .  a t  B - 9 ,  2 0 , )  L o v e  h a d  b e e n  h o u s e d  i n  t h e  J a i f  a  f e w
t i r e s ' n  E h e  p a s L ,  b u L  F r o e m a n  \ . { a s  J n a w a r e  o l  a n y  p a s c  s u i c ' d a l  b e h a v i o " L  b y
L o v e  o u r i n g  L n o s e  p r i o - r  s - i n L S .  ( a - . l e n  D e p .  a L  J 5 ;  F r e e m a n  D e p .  a r  j 2 ;  D o c ,
n o .  4 2  a t  3 E . )



Dep .  a t  18 ,  2A ;  F reeman  Dep .  a t  10 ,  13 . )  On  t he  i n take  f o rm ,

H o n k i  r s  i  n r l  ,  r - a 1  e d  f  h ^ f  l . ^ ' / A  : n n a a - a d  r ' o  b e  U n d e r  t h e  i n f  l U e n C e

, - )
o f  a l c o h o f . -  ( D o c .  n o .  4 2  a t  1 - 4 . )  H o p k i n s  a f s o  i n d i c a t e d  t h a t

T  o \ / t r  w a e  . - r - r F ^ l l v  f  . a k i  r " o  m c d i a a l  i o n  F n r  :  n s v r - h r  a t r i . :  . l i s o r d e r . 3

( rd .  )

The  n in th  ques t i on  on  the  i n take  fo rm asks :  "Does  the

inma te ' s  behav io r  suqges t  t he  r i s k  o f  su i c i de? "  (Doc .  no .  42  a t

14 . )  To  add ress  Lh i s  quesL jon ,  Hopk ins  o r  F reeman  appa renL l y

asked  Love  i f  he  had  any  su i c ida l  t houqh ts  o r  i n ten t l ons .  (See

id .  a t  36 . )  Acco rd ing  t o  Hopk ins ,  Love  t hen  sa id :  " f  don ' t  wan t

to  be  he re  anymore "  and  a l so  sa id  o r  mumb-Led  "someth i  ng  abouc  a

p ine  box . "a  (Hopk ins  Dep .  a t  2 l i  see  a f so  Doc .  no .  42  a t  40 . )

A f t e r  Love  made  t hese  two  remarks ,  Hopk  i ns  i n i  t . i a l l y

checked  t he  t 'Yes "  box  ad jacen t  t o  t he  n i n th  ques t i on  -  r hus ,

j nd i cac ing  he  be l i eved  Love  was  a  su j c i de  r i  s k .  (Hopk ins  Dep .

a t  19 -21 ;  Doc .  no .  42  a t  40 . ) A f t e r  H o p k i n s  c h e c k e d  ' t Y e s ,  "  L o v e

f ooked  a t  t he  i n take  fo rm,  read  the  n in th  gues t i on  tn i ce ,  and

sa id ,  " no ,  t ha t ' s  no t  wha t  I  mean t .  "  (Hopk ins  Dep .  a t  20 . )

' T h e  I a c r  r h a t  L o v e  h a d  b e e r  d r i n k i n g  n d y  l ^ a v e  b e e n  r e l a y e d  L o  H o F . k i r s
h \ /  a a , ^ 6 ! . r  u : . . l 6 h  L ? h ^  m : . ] a  r h a  : r r a e r  / H ^ h k i n c  n a h  A  l R  I  D a e n i _ ^  - L -
! y  - q -  I  q a - -  L

fac t  tha t  Love " looked s t rung ou t , "  Hopk ins  ind ica ted  on  the  in take  fo rm tha t
L o v e  o i d  n o L  a p p e a r  L o  b e  L n d e r  E h e  i n ' l u e n c e  o I  o L h e r  d t u q s  o r  h a v e  a . y

^ F : l - ^ h ^  ^ r  A . t i ^  w i l \ d ' ^ - , : l  / q a a  n ^ ^  A )  a t  1 l :  H ^ ^ L i n _  ^ '
r y ,  r r - ! "  J  v  ! r  r ! u 9  \ J r r  t L - .  - .  -  - - - 1 . . - - - - )  u s P .

a t  1 5 - 1 6 .  )
r  T h e  " A r r e s t / B o o k i n g  P o p a r L , "  a  o i l f e r e n r  ' o I n .  i n d i c a L e d  L n a L  L o v e  w a s

" u n d e r  d o c L o r ' s  c a r e  a n d / o r  t a k i n q  a n y  m e d i c a c i o n s "  a n d  l i s t . e d  " H i g h  s t r e s s
D i s o r d e r "  o n  t h e  c o r r e s p o n d i n g  I i n e .  ( D o c .  n o .  4 2  a L  9 ,  )  T h e  a r r e s t  a n d
t ^ ^ L i h ^  h ^ f  c i n n a d  h V  r h a  \ \ r a - a i  r r i h d  ^ f f i . i : l  "  t  i d  I  h , , l -  m : r ,

h a v e  b e e n  f '  l e d  o u E  o y  F r e o m a n .  ( S e e  F r e e - a n  D e p ,  a L  1 3 .  )  A L  n i s

d e p o s i t i o n ,  F r e e n a r  d i  d  1 o E  - e m e r b e r  a r y ! h i n g  a b o u L  L o v e ' s  " h ' g .  s t r e s s

d i s o r d e r , "  ( S e e  F r e e n a . l  D e p ,  a L  1 3 ,  1 5 ,  
- 7 - - 8 ) ,

o  T h e  L e r m  " p i n e  b o x "  q e n e r a - - 1 ,  d e r o L e s  a  c o l l i n .  ( E i s e r  D e p .  a L  4 6 , )

3



H o n k .  r s  1 -  h e n  I  e r  T , o v a  r a a d  I  h e  r - r . r F s f  i  o n  6 p g  m o l e  t i m e  a n d  a S k e d

Love  j  f  he  was  su re  t ha t ' s  no t  wha r  he  mean t ,  and  Love  sa id ,

' t t ha t ' s  no t  wha t  I  mean t ;  I  j u s t  don ' t  wan t  t o  be  he re . "  ( I d . )

A t  Lha r  po inL ,  Hopk ins  c rossed  ou t  t he  check  nexc  t o  t 'Yes ,  "  pu t

h i s  i n i t i a l s  by  i t ,  and  checked  *No . -5  ( I d .  )

e n m a r r h : t  c i m i  I r r ' l r r  F ' r 6 6 m ^ 1 1  r a c n , r n l -  o r i  \ \  l T . n r r a l  c : i . l  r -  h . t  h A
r  r r L ' f  ! u !  !  ) /

d idn ' t  wan t  t o  be  the re "  and  "mumbfed  someth inq  abou t  a

box .  " (F reeman  Dep .  a t  LL ; see  a f so  Doc .  no 42

pane

36 .  )

A r - r - n r d i  n o  - r -  F - r c c m : n  -  h e  t h e n  a s k F r i  T , o V F  \ \ a - a  \ / / 1 r r  q e r u  i  n n  \ / O U '  f e

. - r o i - . ,  l - . )  h t t - l -  \ / . r | ] r S e ]  f  . r  r / . 1 r .  \ ^ r r n f  f  .  F  r 1 -  \ / O r t r S F l  f  ? , /  l F r e e m a n
Y v r r r v  L v  r r u ! L  ) , v v '  J U ' ,

n a ^  .  j  1 1  \  T . \ , 6  r a q n n r d a d  ' . ' r n  T  -  . s f  a l o n f  F  w a n f  r ' O  b e, v v .

he re . "  ( I d .  )  F reeman  asked  aga in ,  ' t do  you  wan t  t o  hu r t

you rse l f ? "  and  a -Lso  sa id ,  " i f  you  do ,  I ' . I l -  ca l l  EMS r i gh t  now . "

/ T r i  \  T  ̂ \ 7 a  r a c n ^ n r " { o r " i  l - h . e f  h a  r ^ r . a  c  n n r  n n i  n . 1  l -  ̂  h r l r t  h i m e c l f  : n d

Hopk ins  changed  the  i n take  fo rm f rom "Yes"  to  "No . "  ( IQ .  a t  12 ;

Doc .  no .  42  a t  36 .  )  As  a  resu l t ,  Love  was  no t  f o rma l l y  p laced

6on  su l c i de  i . { a t ch .  "  (See  Doc  .  no .  42  a t  15  . l

A f te r  t he  i n rake  paperwork  was  comp le ted  a t  app rox ima te . I y

6 . n n  r \  m  r ; n p q  ^ f  f  i r : e .  N 4 e e k  r a r  i a ' , a z l  E r - a h - r  a n dI / r r " . ,

Hopk - i ns  f o r  t he  n i gh t  sh i f t .  (Doc .  no .  42  a t  20 ,  A0 ;  Hopk ins

Dep .  a t  41 . )  F reeman  to fd  Meek  to  check  on  Love  because  Love

-  
A <  .  r . - a . r l '  c l ^ .  , -  : -  r . 6  . a ^ ^ r - r  '  L -  i r r r L a  f o r - 1  . - f  l F . i <  u . n k i n S , S

tes t imony,  e rcep j :  tha i -  Lhe check  mark  nex l  to  " | lo "  has  been scr ibb led  ou t .
( ! 9 9  o o c .  n o .  4 2  a t  1 4 . )

'  l f  L o v e  r a o  b e e n  p l a c e d  o r  s u i c i d e  ' ^ J a L c n ,  h e  w o u . I d  h a v e  b e e n  p  a c e d  i n
a  c e l l  a w a y  l - o m  o f h e r  i n n a f e s ;  c h e c < e d  o n  e \ ' e r y  L e n  o -  ' i ' E e e n  m - n L l e s , '  h ' s
mat t ress  and sheets  wou ld  have been taken a ' , ray ;  and med ica l  p ro fess iona ls
! . rou1d ha . /e  been contac ted  to  eva fua te  h im.  (Freeman Dep.  a t  IA ,  16 ,  53 ,  64 ;
s e e  a l s o  D o c .  n o ,  4 0  a L  3 2 ,  3 4 ,  &  E x .  I  a L  2 I t  4 4 . )



was  ' t ex t r eme ly  ag i ca ted "  and  " cou ld  do  any th i ng  back  t he re .  "

( F r e e n a n  D F n .  a l  6 0 - 6 1 .  )

2. The ,Jai7 Ce77

Love  was  p l aced  j n  Ce I l  B l ock  A ,  t he  men ' s  ho ld i ng  ce l l .

w i t h  t h ree  o the r  i nma tes .  (Doc .  no .  42  a l  25 -32 . )  The  ce f f

con ta i ns  f ou r  se t s  o f  bunk  beds  a l onq  t he  eas t  wa f f .  (See  Doc .

no .  43  a t  2 ;  Doc .  no .  39  a t  3 . )  A long  t he  sou th  wa l l ,  t he re  was

a  to i . Le t  and  a  shower  s ta l l  w i th  a  wooden  doo r '  (See  Doc .  nos .

39  a t  3 ,  5 ;  42  a t  25 ,  28 -29 ;  Hopk ins  Dep .  a t  30 . )  The  f r ame  o f

t he  shower  doo r  was  s i x  f eeL ,  Len  i nches  i n  he ighL  and  abou t

f ou r  f ee t  w ide .  (Doc .  no .  42  a t  29 . )  An  a l um inum suppo r t  ba r

r -an  . e l ^ r , , ' I  t . hc  i - r - r n  n f  t he  shower  doo r  f r ame .  ( I d .  aL  25 ,29 . )

The  shower  doo r  suppor t  ba r  was  sL - rong  enough  Lo  ho ld  Love ,  who

u r a i n h a d  1 l \  n n r r n d c  : n d  u i : s  f  i \ / e  f e e t .  F i . r h l -  ' r r : h c s  ' r  h c ' r ^ t h - .w e r 9 , . v v

(Doc .  no .  42  aL  63 ,  66 . )  The  shower  doo r  and  i t s  suppo r t  ba r

have  s ince  been  removed .  (See  Doc .  no ,  39  a t  3 ;  F reeman  Dep .  a t

34 -37 .  )

The  GDPS d i spa tch  room i s  f oca ted  on  the  o the r  s ide  o f  t he

no r th  wa f f  o f  Ce f f  B lock  A ,  (F reeman  Dep ,  a t  43 . )  The re  a re

th ree  w indows  on  t he  no rch  wa I1 ,  wh i ch  cou ld  pe rnL -LL  d i spaLche rs

to  obse rve  the  ce1 l ,  i nc lud ing  the  shower

43 -46 ,  49 -50 ;  Doc .  nos .  39  a t  1 ;  43  a t  2 . )

s t a f f .  ( see  i d .  a t

H  ̂ L ' a \ r a  7  t h a  u r i  n r i a r r c

had  been  cove red  up  w iLh  ca rdboa rd  o r  p l ywood  f o r  ove r  r en

yea rs .  (F reeman  Dep .  a t  45 -46 ,  49 -50 ;  Rob inson  Dep .  a t  i 4 . )



3. Ewents Leading W to the Suieide

Dur ing  the  n igh t  sh i f t ,  Meek  checked  on  the  i nma tes  abou t

once  pe r  hou r  bu l  d i d  noc  no te  any lh i ng  unusua l . 7  (See  Doc .  no .

42  aL  20 -2L . )  on  t he  nex t  day ,  Ap r i ) .  29 ,  2008 ,  F reeman

a t  t he  Ja i f  a t  5 :40  a .m .  and  re f i eved  Meek .  ( I d .  a t  21 ;

Dep .  a t  28 .  )  Hopk ins  a r r l ved  a t  7 :30  a .m .  and  f ed  t he

ho fd .

a r r i ved

Er e eman

1nmal- es

p  ,  - -h r 6 ^ L r : c -  -  / p ^ n k r n ^  n ^ *  -  -  * - ^ . a t i O n
.  \ , - v y N t r r 5  u c P .  /  d u  r v  |  4  P L V D

n f f i  n a r  c n n l z a  \ ^ r i  l -  h  r h c  i n m a t c q  i n r - l r r d i n n  T , 6 \ / c  i n d i r z i d r r - ' r ' 'L  J y v  ' \ !  - r r u -  /  - u u a f  ! y  t

abou t  p roba t i on  v i o fa t i ons .  ( I d .  a t  43 ;  Doc .  no .  42  a t  22 . )  A t

11 :15  a .m . ,  F reeman  spoke  w i t h  a  j udge ,  who  i n fo rmed  h im  Lhac

Love  wou ld  no t  rece i ve  a  48 -hou r  hea r . i ng  because  o f  a  p roba t i on

(F reeman  Dep .  aL  26 -21  . ) F - r ^ a r r A n  r c l  a r z c r l  t h i s

i n f o rma t i on  t o  Love .  ( I d .  a t  21  . )

A -  q r - n c  n n i  r t  n r i  n r  l - n  I  r n r - h  H n n l e r  r s  i . s n F . l -  F r - l  C a l  I  B I O C k

A and  obse rved  tha t  Love  was  by  the  shower  s ta f f  and  was  t y ing

o r  had  t i ed  a  bed  shee t  a round  the  shower  doo r  suppor t  ba r .e

(Doc .  no .  42  a t  36 ,  41 .  )  Hopk ins  d i dn ' t  say  any th i ng  t o  Love ,

'  t h e  L h r e e  o t h e -  i ' r n d E e s  a l  I  o b s e r v e d  L o v e  n a k e  s L a L e m e n L S  a n d  t a k e
cer ta in  ac t ions  wh ich  s t rong ly  suqgested  tha t  Love was su ic ida .L  ($p  Doc.
n o .  4 2  a L  3 2 ,  3 4 ,  5 1  , )  H o w e v e r ,  n o n e  o f  L h e  i - r - n a r e s  J e p o r L e d  ! . r h a  L  L l , e y  s a w
a n d  h e a r d  t o  t h e  J a i f  s t a f f .  ( I d .  )

8  L o v e  d i d  n o t  e a t  b r e a k f a s t .  ( H o p k i n s  D e p ,  a t  4 8 .  )
o  

f  , - i ^ o  r .  , ' t - F r v . o w  n c r f o r n e r l  l ^ v  . c n F : , . 1  a . 6 . .  c i a l ' 6 r  t f i  c r e - - -  c f  t h e

R ' _ " - :  r  1 f  l r v ^ s  i ^ _

t h e  b e d  s h e e t  a r o u n d  t h e  s h o v . r e  r  d o o r  s u p p o r : t  b a r ,  ( D o c .  n o .  4 2  a t  4 I . )
a ^ r t r . . l i . l  i r n  h i e  ^ . : 1 - i a v  c i ^ - c n a 1 - .  H n r ! ,  ^ , 1  4 r r , n a  L i s  . l a n r s i E i o n :

" l  ^ i . i r  l ^  h ^  ' a d  .  n ^  u  t r ] ' d . r  i . <  t - r  ^ -  d c  \  t { ^ n l . ' - c  S a i o :

" I E  j u s r  l o o k e d  l ' k e  h e  w a s  h a n g i n g  a  d t y  c o t i e l  u p .  L i k e  h e  h a d  r h r e v ' ,  I s i c l
j r  o v e -  t h e r e  a n o  L n e  s h e e L  w a s  h a n q i n q  o e r l e c c l y  d o r . v .  [ i k e  h e  L r a n L e d  h i s  o w n
m a k e s h i f L  s h o w e r  c u r t a i n . "  ( I d .  a E  4 4 - 4 5 . )  V i e w - n o  L h e  f a c r s  i ' r  r h e  l . i g h t
nos t  favorab le  to  PLa in t i f f ,  the  Cour t  assumes Hopk ins  saw tha t  Love had t ied

n o E  m e r e f y  d r a p e d  -  t h e  s l ^ e e t  o n  t h e  s h o t { e r  d o o r  s u p p f ! -  b a r .



bu t  repo r ted  wha t  he  saw to  F reeman .  "  ( I d .  a t

a t  44 . )  E reeman  to l d  Hopk ins  t o  t e I . I  Love

sheeL .  (F reeman  Dep .  a r  30 ;  Hopk ins  Dep .  aL  44 -45 , )  Hopk ins

41 ;  Hopk ins  Dep .

to  take  down  the

wenL  back  t o  Lhe  ce l l ,  buL  Love  had  a l r eady  caken  t he  shee t  down

and  was  back  i n  h i s  bunk ,  appa ren t - I y  s l eep ing . r r  (Hopk ins  Dep ,

a t  44 ,  46 . )  No  f u r t he r  ac t i on  was  t aken .  ( I d . )  The  shee t -

t y i ng  i nc i den t  was  no t  r eco rded  i n  t he  j a i l  l og .  (See  Doc .  no .

42  a t  22 ;  F reeman  Dep .  a t  29 . )

1 1 . . ) n  h  -  H o n k , r s  f  e d  f  h e  i  n r n r r  a c  / r ] ^ h l z l  h c  n A D .  a tL L . - v  u . r t . |  .  \ , , v y , \

/  e  \  r , , L 6 h  h a  n i  ^ l . o r i  r r n  .  h c  f  r : \ / q  .  L e  c a w  t h a t  L o V e  d . i d  n o c  e a  Ia e .  I

' u  A t  Hopk ins 's  depos l t ion .  Hopk ins  sa id  he  to ld  Freeman tha t  Love had

" th ro \ ,nn"  the  sheet  on  the  suppor t  bar .  ( f iopk ins  Dep.  a t  46 . )  And a t  one

F o i " r E  d u r ' n q  F r e e m a n ' s  d e p o s i r ' o n ,  F r e e n a r  r e c a l l e d  t h a t  t h e  s h e e t  l t a s  m e r e . I y

" t u c k e d  u n d e r  a  n , a t t r e s s "  o n  t h e  b u n k  b e d ,  ( F r e e m a n  D e p .  a t  3 8 . )  H o w e v e r .
dur ing t  Freemants  GBI  in te rv iew and a t  o ther  t imes in  h is  depos i t - ion ,  Ereeman
reca lLed tha t  Hopk ins  had ln fo rned h im tha t  Love was " ty ing"  the  sheet  " to
t h e  b a r . "  ( ! ! :  a t  2 9 ;  D o c .  n o .  4 2  a L  3 6 .  )  T h e  c o u r t  r e s o l v e s  t h i s
incons is tency  in  fava t  o f  P la in t i f f  and  assumes Freeman knew the  sheet  had
been " t ied"  do ' , in ,

F r e e - n a 1  s L a t e d  t n a L  h e  E h o u g h L  H o p k - n s  r u a s  r e ' e r r j - g  o r l y  t o  c h e  o a r  o n
L o v e ' s  o u - r ( ,  a s  o p p o s e d  E o  t h e  s n o w e r  d o o r  s u p p o r t  b a . .  { l - r e e m a n  D e p .  a r  2 9 -
J 0 ;  D o c .  n o , 4 2  a r  3 1 , )  F r e e m a n  a p p a r e n L l y  L h o r g h t  c h a t  L o v e  l r a s  m e ' e l y
t r y r n g  t o  m a k e  a  p r i v a c y  t e n t  o n  t h e  b u n k  b e d ,  ( F r e e n a n  D e p .  a t  2 9 - 3 4 ,  D a c .
n o -  4 2  a L  3 ' 7  - l  H e  e v e n  r e c a l - s  D e i n g  t o l d  b y  q o r t r k i n s  I n a L  L o v e  r u a s  " r a k i - r g  a
t e n t , "  v r h i c h  l r o u L d  n o t  h a v e  b e e n  o u t  o f  t h e  o r d i n a r y .  ( F r e e m a n  D e p ,  a t  2 9 ,
31-32. )  However ,  F reeman cou. Id  no t  reca fL  Hopk. ins  say ing  tha t  the  sheet  had
b e e r  r i e d  L a  L h e  b u n k .  ( ! ! _ a  a r  3 8 ,  6 6 .  )  M o r e  i n p o r r e n L ' y ,  t t e " e  i s  c v i d . n . e
tha t  Freeman was toLd the  sheet  was t ied  to  the  sho! , re r  door  suppor t  bar .
Dur ing  Hopk ins '  s  GBI  ln te rv ie l r ,  "Hopk ins  re la ted  tha t  a t  one t ime in  the
morn ing ,  p r io r  to  1unch,  he  observed tha t  Love had t ied  a  bed sheet  a round
t n e  s h a , / e r  d ' o r  s u p p o r E  b a . -  [ H o p k i n s '  d d v j s e d  t h d E  h e  i n t a r n e a  S e r q e d n L
Freeman abaut  th is  and was to ld  to  have Love remove the  sheet . "  (Doc .  no ,  42
at  41  (emphas is  added)  .  )  Add i t iona l l y ,  F reeman acknow.Ledged tha t  he  was
aware  tha t  inmates  cou ld  corun i t  su ic ide  by  ty ing  a  sheet  to  e i ther  the  shower
d o o r  s u p p o r  L  b a r  o -  r h e  b r n k  b e d s ,  a n d  h e  w o u l d  h a v e  c o n s i d e r e d  i E  o u !  o ' r ' l e
o - o i  n a r y  i f  a  s h e o r  w a s  t i e d  d o r { n  t o  e i L h e r  L o c a E i o - r ,  ( S e e  F r e e r a n  D e p .  a L
3 2 ,  3 ' t - 3 8 ,  1 2 . )

I  A c c o r d i ' r g  t o  d o p k j  n s ,  i E  t o o k  u n d e r  a  m i n L t e  L o  - e p o r E  t h e  i r . r o e n t
t o  F r e e m a n  a n d  r e t u r n  t o  t h e  c e l L .  ( H o p k i n s  D e p .  a t  4 4 t  4 6 , )
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l unch .12  ( I d . )  Th i s  was  t he  l as t  t ime  t ha t  Hopk ins  obse rved

Love  be fo re  t he  su i c i de .  ( I d . )

4. The Suicide

^ i  m - - ^ 1 . '  1 . ? q  h  m  E r a a h r .  h o r z d  :  h : n a i n a  n n i < oh L  o P } i , !  u ^ ! r " d  L c t l  t . L J  Y . r t .

com ing  f r om Ce l I  B fock  A  and  f ound  two  i nma tes  bea t i ng  on  t he

door .  (Doc .  no .  42  a t  31  . )  one  i nma te  to fd  F reeman  tha t  Love

h  > , . . 1  h e n r a , - l  L  i r c a -  f  i n  t h e  s h o w e r  s t a l ] .  ( I d .  )  F r e e m a n  c a I l e d

f o r  ass i s l ance r  en te red  t he  ce I I ,  and  f ound  Love  hang ing  w jLh  a

bed  shee t  t i ed  f rom the  shower  doo r  suppor t  ba r  t o  h i s  neck .

( I d .  )  Seve ra l  o the r  o f  f  i ce . r s ,  f i r e f i gh te r s ,  and  pa ramed i cs

a r r i ved .  ( I d .  aL  41  ,  51 .  )  GDPS Inves t i gaLo r  B randon  Thacke r

1  r  f l -  a  ' - l  T , r l \ r a  I n  w h r  1 c  t h c  q h e c -  t . r a <  r ' t - 1 -  a n d  t h e n  I O W e r e d  L O V e  t O! v v L  u u

t he  g round .  ( l d .  a t  41 . )  Love  was  wa rm to  t he  t ouch /  bu t  was

no t  b rea th i ng  and  had  no  pu f se .  ( I d .  a t  37 . )  The  o f f l ce r s  and

f i  r a f i  r rh f  a r<  np r fo rmed  CPR and  u t i f i zed  an  e fec t ron i c

de f i b r i l - 1a to r  i n  an  unsuccess fu l  a t tempt  to  rev i ve  Love .  ( I d .

a t  41 . )  He  was  t r anspo . r t ed  t o  a  hosp i t a .L  and  p ronounced  dead

upon  a r r i va l .  13  ( I d .  ac  38 .  )

a f

B. ProceduraL History

On  Eeb rua ry  l 1  ,  2014 ,  P la i n t i f f  G lo r i a  J .  A1 len ,  on  beha l f

he -  n r : r r i nh i  I d ren  and  as  adm in i s t r a t . i x  o f  Love ' s  es ta re

l ' z  Hopk lns  to ]d  Freenan tha t  Love had no t  ea ten  break fas i :  o r  Lunch.
(  r d .  )

t ' A n  a u L o p s y  . r e p o r t  c o n f  . i r m e d  E h a E  E h e  c a u s e  o I  o e a E h  w a s  h a n g i n g  a n d
t h e  m a n n e r  o f  d e a t h  w a s  s u i c i d e .  ( D o c .  n o .  4 2  a t  6 6 .  )  A  t o x i c o l o g y  r e p o r t
r e v e a l e d  t h e  p r e s e n c e  o f  c o c a i n e ,  n a r i j u a n a ,  a - L p r a z o l a m  ( X a n a x ) ,  a - r d
l o r a z e p a m  . i n  L o v e ' s  b o d y  a t  t h e  t i m e  o f  h i s  d e a t h .  ( D o c .  n o .  4 2  a t  2 t  6 9 . )



f i  I  a  r ' l  l - h a  a ^ m n l  ^ i  n f .  w h i C h  a S S e r t S  V a r i o u S  f e d e r a f  a n d  S t a t e

. l a i , n c  a o : i r s t  F r F t r m F - -  F r n n l , i n c  -  t h o  r - i l -  \ /  r , t  C r l 1 \ / e t o w n

( "G rove town" ) ,  D i r ec to r /Ch ie f  A l  Rob inson  i "Rob inson " ) ,  and

Se rgean t  Ch r i sLophe r  Ha rden  ( "Ha rden " ) .  (Doc .  no .  1 . )  On  Ap r i l

)  ) a 1  O  n o f a n d r r t c  m . \ \ r a . l  f  n r  n : r l -  i : 1  i r r d a m a n r  n n  r  h e  n l  o : r - l i n n <v !  y q !

as  ro  C rove rown /  Rob inson ,  and  Ha rden . l '  1Doc .  no .  13 .  )  On

December  20 ,  2010 ,  r he  Cou r t  g ranLed  t h i s  mo t i on  and  d i sm issed

a I l  t he  c l a ims  aga ins t  G rove rown ,  Rob inson ,  and  Ha rden .  (Doc ,

no .  2 I  . )  On  December  30 ,  2010 ,  P fa i n t i f f  f i l ed  a  mo t i on  f o r

recons  i de  ra t  i on .  (Doc .  no .  23 . )  On  March  21 ,  20 I I  ,  P l a i n t i f f

f i f ed  a  mo l i on  to  amend  the  CompLa in t .  wh ich  a l so  ca l l ed  fo r  t he

Cou r t  t o  r econs ide r  i t s  December  24 ,  2A IA  Orde r .  (Doc .  no ,  27 . )

P la in t i f f ' s  mo t ion  fo r  recons ide ra t i on  and  mo t ion  to  amend

\ ^ r e r A  q r -  i  r  -  
n c n d i n o  v ' h c n -  r r - '  l v l  \ , '  ? -  2 4 1  1 .  t h ^  a . \ r r 1 1  f l r ^ n - t r r l  t h eL t r r  y ! ' r q

n ^ r l -  i c c t  . . l n q F n r  m n f i n n  f ( - )  q j -  A \ /  l - h e  ^ ^ _ ' l l _ ^r L q j  P s ' r u f  r r 9

d i spu te  reso lu t i on .  (Doc .  no .  29 . )  I n  t ha t  O rde r ,  t he  Cou r t

c fosed  t he  case  f o r  s t a t i s t i ca l  pu rposes  and  se t  Oc tobe r  28 ,

20 !1 ,  as  the  dead f ine  fo r  t he  pa r t i es  to  f i l e  a  no t i ce  o f

se t t l emenL  o r  a  mo t i on  t o  r eopen .  The  Cou rL  a l so  s ta red :

" shou ld  a  mo t  i on  t o  r eopen  be  requ i red ,  e i Lhe r  pa r t y  r nay  a l so

h ^ t  i  f v  r - h 6  a ^ , r r r -  l - \ \ r  i h a  d a r , - l l  i h o  < a r  r ^ - i l - ,  l - , ^ r a i  h  - -I U I  L l l  I r e I c I I l ,  d S  L O  a n y

r . l n r i o r  - h a t  w a s  o e n . J i n n  n r r n r  - n  f h c  4 n r - v  o f  t A i s  n r . J e r  t n a t

che  pa r t y  w i shes  Lo  have  t he  Cou r t  r esume  cons ide r i ng .  "  ( l d . )

o Defendants
1 O a - l  ^ l : i m  : ^ . i  F c l -

^ ^ L  ^  r , r l  a i - F d  ,  l ^ > -  P - F i , ' - i t f

F  r ^ t r n . ' )  : n . j  u r n l ,  j . c  / D o c ,

h a d  a r g u a b l y  s E a t e d  a  s e c L - o n
n o .  1 3  a t  2 . )



On the  oc tobe r  28 ,  2411  dead l j  ne ,  Lhe  pa r t i es  f i l ed  a  Ru Ie

26 t f )  r epo r t  se t t i ng  f o r t h  p roposed  schedu l  i ng  dead l i nes ,  (Doc .

no .  30 . )  on  November  L4 ,  2011 ,  t he  Cou r t  cons t rued  t ha t  f i l i ng

a s  a  m o t i  o n  t  o  r e o D e n  l -  h F  . ^ q d  / ' r - a n j -  o / ' l  + L ^  * ^ + i  ^ n  - - "  - " = n d e d

t he  Cou r t ' s  p rev ious  schedu l i ng  o rde r .  (Doc .  no ,  31  .  )  The

r o f i o n  f o  r F o n a n  c l  , r i  - ^ +  - ^ f i € , , , h ^  ^ ^ , l r t  t h a t  P l a i n t i f f  w i S h e dL V  I  U V P L I I

t he  Cour t  t o  ru fe  on  he r  mo t ion  fo r  recons lde ra t i on  o r  mo t ion  to

: m e n d :  n , r -  d r , . 1  ^ n \ /  . . 1 - h a r  f  i  l  i  r r  n , ' - \ -  i  = \ /  t h e  C o u r t  O f  t h e  n e e d  t Oq r r  y  v  L r r ! !

t - a k F  r n  r h o s e  m o t - i o n s , l '

on  May  15 ,  2A12 ,  F reeman  and  Hopk ins  moved  fo r  sununary

j udgmen t .  (Doc .  no ,  36 .  )  The  pa r t i es  have  f i l ed  numerous

h r i a f <  r n r . i  n n n i n r r <  o v i ' l a n r - ^  i r  q n n n ^ r j -  n f -  a n c l  i n  o o n o s i f  i o n  j - n
q r r u  u r I J r r u J

t he  mo t i on  f o r  summary  j udgmen t .  (See  Doc .  nos .  31  -62 . )

II , SI,MIIIARY WDGMENT STA}iIDARD

S r ' m m a r r r  i r r d n m e n -  i  c  : n n r n n r r  a t F  o " t  v  " t h e r e  
' s  

n ou u " u " u ! ] /  J  u s Y r r r ! r r e

. r e n r r i  n e  r l i  s n  r l - c  a s  ^ n \ /  m a l - e r i a l  f a c t  a n d  t h e  m o v a n l  L s
Y s r r u ! , ' e  s r J y u L r

e n 1 - i I I e d  t o  ' i u d c J m e n t  a s  a  m a t t e r  o f  l a w . "  F e d .  R .  C i v .  P .

5 6 / e )  F a . r f  s  a r e  " m a - e r i a l "  i I  f h e v  c o u f d  a f f e c t  t h e  o u L c o m e  o fr v  \ u /  .

l 5  T h r o u g h o u r  P  a i n r i l l ' s  b - ' e ' i n q  o n  F r e e m a n  a n d  H o p k ' n s ' s  r o t ' o r  l o r
s J r n m a r y  j u d q m e n L ,  P l a i n L i I I  p r e s e n E s  v a r i o u s  a r g u m e n L s  r e g a r d ' n g  t h e
l iab i l i t y  o f  Defendants  Grovetown anc i  Rob inson.  ( !99  Doc.  na .  54  a t  23-25 i
D o c .  n o .  5 4 ,  E x .  1  a t  6 ,  1 0 .  1 5 ;  D o c .  n o .  6 1  a t  9 - 1 5 .  )  H o \ ' . t e v e r ,  t h e  c o u r t ' s
D e c e m b e r  2 0 ,  2 0 1 0  o r d e r  d l s m i s s e d  a f l  t h e  c l a i m s  a g a i n s t  G r o v e t o w n  a n d
Rob inson,  and P. Ia in t i f f  d id  no t  compLy w- i th  the  Cour : t ' s  May 3 ,  2011 Order
es tabL ish ing  a  scheduLe to  rev ive  the  te rmina ted  mot ion  fo r  recons idera t ion
and mot ion  to  amend.  These mot ions  remain  te rmina ted .  and the  prev lous ly

d ismlssed cLa ins  remain  d ismissed.  To  resur rec t  these c la ims on  sununary
j u d q m e n L  L u o J l d  e x c u s e  P f a i n t i f f ' s  n o n c o m p l i a n c e  w i E h o u E  a  s h o w i  n g  o f  q o o d

c a u s e  a n o  d e p . r i v e  D e l e n d a n t s  o f  r o r ' c e  a n d  a  I a i r  o p p o r t u n i r y  t o  a d d r e s s  t 1 e
mer i ts  o f  these c la ins  a t  su [unary  iudgnent .
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t he  su i t  under  the  qove rn inq  subs tan t i ve  l aw , Anderson  v .

L i be r t y  Lobby ,  I nc . ,  411  U .S .  242 ,  248  (1986 )  .  The  Cou r t  mus t

v i ew  rhe  f ac t s  i n  Lhe  l i ghL  mos t  f avo rab fe  t o  t he  non -mov ing

n ^ r t \ 7  V A t  c  r c h i - ^  t r I e C .  I n d U s .  C o .  V .  T e n i j - h  R A . ] ' ^  a . - n  4 1  5

U.  S .  51  4 ,  587  (1985 ) ,  and  musL  d raw  "a I l  j u s t i f  i ab -Le  i n fe rences

in  f i t s l  f avo r .  "  U ,S ,  v .  Fou r  Pa rce f s  o f  Rea l  P rop . ,  94L  Y .2d

(en  banc )  ( i n t e rna l  punc rua r i on  andL428 ,  I 431  (11 th  C i r .  1991 )

- i i - . t -  i ^ n e  ^ m i f t a . i \

The  mov ing  pa r t y  has  t he  i n i L i a l  bu rden  o f  show i  ng  t he

Cou r t ,  by  r e fe rence  co  mace r i a l s  on  f i l e ,  t he  bas i s  f o r  t he

mo t i on .  Ce lo tex  Co rp .  v .  Ca t re t t ,  477  U .S .  3L7 ,  323  (1986 )  .

H o w  r o  r - a r r v  1 - h ' <  h  r r - l c ' r  . l a n a . . l c  . n  W h O  b e a r S  t h e  b u l d e n  O f

: r  + r r : t  E i r - ? ^ . r v : r v  - ,  r - i r U  o f  A t l a n L a ,  2  F . 3 d  I I I Z ,ro

1115  ( l 1 th  C i r .  1993)  .  When  the  non -movan t  has  the  bu rden  o f

n r a n f  : 1 -  J - r i  r ' l  J - h F- - " -  movan t  may  ca r ry  the  i n l t i a l  bu rden  i n  one

o f  two  ways  -  by  nega t i ng  an  essen t i a f  e femen t  o f  t he  non -

m / 1 \ r a n f  t c  c . a e e  6 1  l v  c h n r ^ r i  n n  r h : '  f L p r p  i e  - ^  ^ " i . 1 6 h ^ a  f ^  - - c v e  a

f . . r t  n e c e s s . r \ /  t o  t h e  n o n - m o v a n t ' s  c a s e .  S e e  C l a r k  v .  C o a t s  &

CLark ,  I nc . ,  g2g  E .2d  604 ,  606 -08  (11 th  C i r .  1991 )  ( exp la rn rng

Ad i ckes  v .  S .H .  K ress  &  Co . ,  398  U .S .  1 -44  (1970 )  and  Ce lo tex

Corp .  v .  Ca t re t t ,  477  U .S .  31 .1  (1985 ) ) Be fo re  the  Cour t  can

eva . I ua re  t he  non -movanL ' s  r esponse  i n  oppos i t i on ,  i t  musL  f  . L r s t

cons ide r  whe the r  t he  movan t  has  me t  i t s  i n i t i a l  bu rden  o f

show ing  rhaL  t he re  a re  no  genu ine  i s sues  o f  ma te r i a l  f acc  and

tha t  i t  i s  en t i t f ed  to  j udgmen t  as  a  ma t te r  o f  l aw .  Jones  v .
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CiLy  o f  Co lumbus ,  124  F .3d  248 ,  254  (11 th  C i r .  1 , 991  )  ( pe r

cu r iam)  A  mere  concLuso ry  s ta temen t  t ha t  t he  non -movan t  canno t

mee t  t he  bu rden  a t  t r i a l  i s  i nsu f f i c i en t .  C la rk ,  929  E .2d  a t

608 .

I f  -  and  on l y  i f  -  t he  movan t  ca r r . i es  i t s  i n i t i a l  bu rden ,

Lne  non -movan r  may  avo i  d s ununa r y j udgment ^ -  ]  ,  l ^ ,  ,v r r t y  p y

"demons t ra t  I i nq l  t ha t  t he re  i s  i ndeed  a  ma te r ia l  i ssue  o f  f ac t

f  h ^  n r e r .  l r r . l c s  s [ " r ' r ^ -  '  r - - ^ - +  W h e n  L h e  n o n - m o v a n tI r ! g U f u J U J

bears  the  bu rden  o f  p roo f  a t  t r i a l ,  t he  non -movan t  mus t  t a i l o r

' i j -  s  r F q n . \ ' r q a  - -  j - h a  n c t h n d  h r r  w r r r  n h  t h e  m o v a n t  C a r f j e d  i C S

i n i L i a l  bu rden .  l f  t he  movanL  p resen t s  ev i dence  a f l i rma t i ve -Ly

n e o ^ f  i  n  r - r  a  r a - e r ,  A '  f  . ^ l  I  \ ^  ^ ^ ^ - r - r / a r j -  ' r r n | c t  - F c n . ^ ] n d  W i t hr r u Y s s | , Y

ev idence  su f f i c i en t  t o  w i ths tand  a  d i rec ted  ve rd i c t  mo t . i on  a t

t r i a l  on  Lhe  maLe r j a l  f acc  soughc  t o  be  nega ted .  "  F i czpau rLck ,

2  F .3d  a t  1116 .  I f  t he  movan t  shows  an  absence  o f  ev idence  on  a

mate r ia l  f ac t ,  t he  non -movan t  mus t  e i t he r  show tha t  t he  reco rd

con ta ins  ev idence  tha t  was  "ove r fooked  o r  l gno red"  by  the  movan t

o r  " come fo rward  w i th  add i t i ona f  ev ldence  su f f l c i en t  t o

w . i t hs tand  a  d . i r ec ted  ve rd i c t  mo t ion  a t  t r i a f  based  on  the

a  I  I  o r rod  a r r i  r j cn  F  i  a  r r r  de f  i  r : i  cn r : r r  ' l I d .  a t  1117 . The non-movant

i  l -  e  l . r r r rdcn  l_ r  rz  rc l  r r i  nn  . \n  l -ha  n l  e : r ]  i  nne  l ^ ' r r

r e n e a f  i n o  r : o n c l r r q o r r r  a l l c o a l  i o n s  r : n n ' a i  n c d  i n  l - h F  r - r ' n n l  a i n L .

See  Mor r i s  v .  Ross ,  663  F .2d  1032 ,  1033 -34  (11 t , h  C i r .  1981 )  .

R : f  l ^ p r  r h F  n ^ n - m . t , , r r f  r a c ^ ^ ^ ^  w i t h  a I f  i d a v i t s

o - h a - w .  s c  n r n r z i . l e . l  h , '  F ^ ^ 6 r -  r  D , r ' r  ̂ ^ €  . i  v  j  I  p r o c e d u r e  5 6 .L r r  P L v v  L v u v  ! y

1.2
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I n  t h i s  ac t i on ,  t he  C fe rk  o f  t he  Cour t  gave  P la in t l f f

no t i ce  o f  t he  mo t ion  fo r  summary  j udgmen t  and  i n fo rmed  he r  o f

' h o  s r " n m : r v  I  r d o r n e n -  r t r l a q -  i h F  r i o h l -  t o  f i l e  a f f i d a v i  t s  o rr  u r L u L L s  !  j  I  
g v Y r r r ! r r e

o rhe r  naLe r i a l s  i n  oppos i r i on ,  and  Lhe  consequences  o f  de fau l t .

(Doc .  no .  44 . )  The re fo re ,  t he  no t i ce  requ i remen ts  o f  C r - i f  f  i Lh

y -__ lg j r y I _ fS$ ,  112  E .2d  822 ,  825  (11 th  C i r .  1985 )  ( pe r  cu r i am)  .

a re  saL j s f i ed .  The  t ime  f o r  f - i I i ng  ma te r i a l s  i n  oppos i c i on  has

a v n i r e d -  p r c l  r h e  p 6 j - i n n  : c  n ^ w  r i n c  f o r  C O n S i d e r a t i o n .s ^ y  !  !  u u ,

I I I .  DISCUSSION

As  one  d i s t r i c t  cou r l  ap t l y  s t aLed ,  cases  i nvo l v i ng  an

un fo r tuna te  even t  f i ke  a  j a i l  su i c ide  "a re  d i f f i cu f t  f o r  a l l

pa r t i es  j  nvo l ved .  They  a re  d i f f i cu ' t  as  we l l  f o r  a  j udge  o r

i r 1 - . r  r . r l ^ ^  n r - < t  6 p e 6 1 . z a  . i  i  c n r t a . l  i  s q  r e q  o n  t h e  b a s i s  o f  L h e  l  a w
J q ! u ! .

r n r ' l  n n r  n n  f o o l  i  n n c  n f  c r r m n a t h v  e i  r h e r I U r  P r  d  I  l l L ! r r 5 ,

- . . F f  ^ - ^ A  ^ r ^ r r  -  \ ,  ^ -  € ^ -  n a 4 a n - r : n r .  ' . , h o  h a v e  a  d i f  f i c u f  t  a n dc u  9 ! E o L r y l

^ € i - a n  r  h : n l e  l o c <  _ i ^ h  
"  M ^ m h ^ r r r r _ f l r p t t c  \ /  A m r r n a l q . ) n  -  4 6 9  t r  q ' r n r '

" " H v .

2d  624 ,  626  (W.D .  W is .  2OA1  ) . W i th  tha t  i n  m ind ,  t he  Cour l

^  - r - ^  ^  , 1 , - - -  - - r  i  \ / a  l  : u  a n r r o r n  i  n ^  i  ^
L U L I I 5  L U  L l l C  5 U U s L c t l l - - v L  ! q w  Y v v r - r r r  " Y  L ' r r r  u o r s .

A. Deliberate Indifference Standard

P l . a i n t i f f  c -La ims  t ha t  F reeman  and  Hopk ins  we re  de l i be ra te l y

ind i f f e ren t  t o  a  s t rong  l i ke l i hood  tha t  Love  wou ld  commi t

su i c i de  i n  v i o l a t i on  o f  42  U .S .c .  S  1983 .  Sec t i on  1983  c l a ims

a r . \  n r o . l i  r - a -  c r ^ l  . n  F r  a l  l e r e d  r " n l a t i o n  o f  a n  U n d e r l v r n cv r u u r L u s e s

consL i t uL iona  I  r i gh t .  I n  t he  case  o I  a  p re t r i a . L  de ta i nee  I i ke

l - l



L n r r e .  \ j -  L F  r  i ' ^ r h l  h  A n c r r i m e n -  n r n h .  h i  t r  ^ - ^  ^ * " ^  I  a n d! v v 9 ,

unusua .L  pun . i shmen t  do  no t  app ly .  "  Cook  v .  Sher i f f  o f  Monroe

402  F .3d  1092 , 1115  (11 th  C i r .  2005 ) .

"  l t l  he  Due  Process  C fause  o f  t he  Four teen th

A ' r  F n . j m e n j -  / - r ' . A r a n t  p F c  n r F l  r : a l  c l c t a i n e e c  r h c  r i  r r h t  f ^  b a S i c

necess i t i es  tha t  t he  E igh th  Amendmen t  gua ran tees  conv . i c ted

/ /  c i ch  \ r  Thomas ,  516  F .3d  952 ,  954  (11 th  C i r .  2008 ) .

"P re t r i a I  de ta i nees  and  o the r  p r i sone . r s  have  Lhe  r i gh t  t o

rece i ve  med ica l  t r ea tmen t  f o r  i 1 l -ness  and  i n j  u r i es ,  wh ich

F n . - o r r n a q s e s  a  r i o h r  ' r  ̂ - - r  -  a n d  aL U  P - y L r r _ L d L  r r c c r f  L r r

r : ^ h f  - n  h o  r . r r . l 1 - F / - l - - e d  f r o m  s e l f - i n f l i r ' + - . 1  i n i r r - i a e  I n r - l r r l i ^ n
! r Y L ' L

c | i n i r ] a  / /  T  r ' l  / . r r r . \ i , e l -  i  n n  n m i  l -  r o r ' l \

"To  es tab l i sh  I i ab i l i t y  f o r  a  p r l sone r r  s  su i c i de  unde r

sec t i on  1983 ,  ' Lhe  p l a i n t i f f  mus t  show  tha t  t he  j a i l  o f f i c i a f

r . l .  . n  l a v e . J  . l € . 1  i h e r a f  e  i n d i f  f e r e n C e  E O  t h e  n r  i  c n n e r r q  t a k i  n n  n fu ! J P r u ) , ! v

h i s  own  1 i f e . " '  I d .  ( quo t i ng  Cook .  402  F .3d  a t  l L l 5 )  ( emphas i s

a d d a r " l  )  W h r l c  r l e l i b e r a t e  i n d i f f e r e n c e  ' t F " r j -  ; r ' l c  s o r e l h i n d  m o r e

t han  mere  neg -L igence ,  "  t he  sLanda rd  i s  sa r i s f i ed  by  " some th ing

Iess  t han  ac rs  o r  om iss i ons  f o r  t he  ve ry  pu rpose  o f  caus ing  ha rm

or  w i th  know ledge  tha t  ha rm w i f f  r esu l t . "  Fa rmer  v .  B rennan ,

511  U .S .  825 ,  835  11994 ) . T n e t a r . l  \ \ r n r i n a  ^ r  f - r ' l  r F ^  + ^  r ^ -o u L t r r 9  u !  ! d f  r  ! , L \ j

wi th  de f i be ra te  i nd l f f e rence  to  a  subs tan t l a l  r i sk  o f  se r i ous

ha rm t . o  a  p r i sone r  i s  t he  equ i va len t  o f  r eck less l y  d i s rega rd ing

tha t  r i s k . "  I d .  a t  836 .  Thus .  t he  p l a i n t i f f  mus t  p rove  t ha r

f  h e  ' a i  I  o f f  i r - i a l  ( 1 1  " h a r l  s r t b - i p r - t  i  v e  k n o w ' e r - l o c  n f  a  r i s k  o f
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se r i ous  ha rm"  and  (2 )  " d i s rega rded  t ha t  r i s k  by  conducL  rna t

cons t i t u t ed  more  t han  mere  neg l i gence ,  "  G i sh ,  516  F .3d  a t  954 ;

see  a f so  Fa rmer ,  511  U .S .  a t  837  ( " lA l  p r i son  o f f i c i a l  canno t  be

found  l i ab le  un fess  the  o f f i c i a f  knows  o f  and  d i s rega rds

an  excess i ve  r i sk  to  . i nma te  hea f th  o r  sa f  e t y , '  t he  o f f i c i a l  mus t

bo th  be  aware  o f  f ac t s  f rom wh ich  the  i n fe rence  cou fd  be  d rawn

tha t  a  subs tan t i a l  r i sk  o f  se r j -ous  ha rm ex i s t s ,  and  he  mus t  a l so

d raw the  i n fe rence .  " )  .

"  IS ]  i nce  a  f i nd ing  o f  de l i be ra te  i nd i f f e rence  requ i res  a

. i r r l r n r '  . 1 4  l - h a  d a f a n , . l ^ n - r q  s r r h i e r - f  i  1 , ' t r  a w a r e n e s s  o f  f h e  f e l e V a n t

r i < k -  a  n A n l ' r r c  i s s r t e  o f  m a t e r i a l  f a c t  e v i s t  s  a n l r t  i f  t h u  r e c o r d

con ta i ns  ev i dence ,  a l be i t  c i  r cums tan t i aJ ,  o f  such  sub jec t i ve

awareness .  "  Campbe l l  v .  S i kes ,  169  F .3d  1353 ,  1364  (11 th  C i r .

1 ,999 )  ( quo ta t i ons  and  c i t a t i ons  om iL ted )

As  s ta fe . l  h r r  - he  S  n reme  Cou r t :

( emphas i s  i n  o r i g i naL )

W h e t h a r  e  n r ' c o n  o f f i c i a l  h a d  t h e  r o r r r r ' s i t e  k n n w l e r l r r e

o f  a  subs ran t i a l  r i s k  i s  a  ques t i on  o f  f ac t  sub jec t  t o
demonsc ra t i on  i n  t he  usua l  ways ,  i nc l ud ing  i n fe rence
f rom c i r cumscan t i a f  ev i dence ,  and  a  f ac l I i nde r  may
conc fude  tha t  a  p r i son  o f f i c i a l  knew o f  a  subs tan t i a l
r i sk  f rom the  ve ry  fac t  t ha t  t he  r i sk  was  obv ious .

Fa rmer ,  511  U .S .  aL  842  ( i n t e rna l  c i t a t i ons  om ic ted ) ;  see  a l so

id .  a t  852  (B fackmun ,  J  .  ,  concu r r i ng )  ( "Unde r  t he  Cou r t ' s

d a c i  s  i  o r  I  o . ] : r r -  n - i  q o n  o f  f  i r - i a ' q  r 4 r z  h e  h e l d  l i a b l e  f o r  f a i l u r e

l o  r e r n e . i v  a  r i s k  s o  o b v i o u s  a n d  s u b s t a n t i a f  t h a t  t h e  o f f i c i a f s

m u s t  h a v e  k n o w n  a b o u t  i t  .  )  .  t u  T h u s ,  "  t w l  h i l e  t h e

1 d ' T h a t  a  t r i  e r
wo rds .  does  no t  mean

6 f  f ^ . f  m :  r ,  i r f e r

tha t  i t  mus l  do
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de fendan t r  s  mere  den ia l  o f  sub j  ec t i ve  awareness  i s  no t

d i < n . q i f  i l f F -  f h a  n l a i ' r t ' ' f  ' r r s f  n r n r z i  d e  s r r f f i  g j g n l

c i r cums tan t i a f  ev . i dence ,  i nc .Lud ing  the  obv iousness  o f  t he  fac ts

and  o f  t he  resu lL i ng  j  n f e rence  o f  r i s k ,  t o  suppo r t  a  f i nd ing  o f

sub jec t i ve  awa reness . "  Ho l f and  v .  C i t y  o f  A tn i o re , 168  F . supp

2d  1303 ,  1310  (S .D .  A Ia .  2001 ) ,  a f f ' d ,  37  Fed .  Appx 505 (11rh

Ci r  .  2002 )  .

I n  t he  con tex r  o f  a  j a i l  su i c i de ,  Lhe  quesL - i on  i s  whe the r  a

de fendan r  was  de l i be ra te l y  i nd i f f e ren t  t o  r he  de ra inee ' s

su i c i da l  t endenc j - es ,  T i t t f e  v .  Je f f e r son  Cn ty .  Co r run ' n ,  10  F .3d

1 6 ? 6  - q ? q  / 1 1 j - h  r - i  r  1 q g 4 ) .  " A h s e n r  k n o w l e d o e  o f  a  r l e t a i n e e ' s

su i c i da l  Lendenc ies ,  I Lhe ]  f a i l u re  t o  p revenL  su i c i de  has

neve r  been  he fd  to  cons t i t u te  de l i be ra te  i nd i f f e rence .  "  Cag le

v .  Su the r l and ,  334  F .3d  980 ,  989  ( l 1 t h  C i r .  2003 )  ( quo ta t i on

o 'n i  i - t -  ad l  Fo -  a  i a ' l  o f f i c i a l  t o  be  de ]  i he -a -e l v  i n r i i  f f e . en r  t o

a  deLa inee ' s  r ak i ng  o i  h i s  own  l i f e ,  he  mus t  have  had  " know ledge

o f  ' a  s t r onq  f i ke l  i hood  ra the r  t han  a  mere  poss ib i l i r y  r ha r  t he

se l f - i n f l i c t i on  o f  ha rm  w i f l  occu r . " '  Cook ,  442  F .3d  a t  1115

d e l i b e - a E e  i . l d i f l e r e n c e  r n i g h L  s h o l r  t h a r -  E h e y  k n e w  L h e  J n d e r l y i n g  l a c L s
^ ' , r  n a l  a U A . l  t : l h a i r  , , r < ^ ,  n . l l \ , 1  t h A r  r n a  r i < k - u  ! r r . . J r  - n e  t d c _ j  q d v e  r l s e
w a s  i n s u b s t a n t i a l  o r  n o n e x i s t e n t . "  F a r m e r ,  5 1 1  U . S .  a t  8 4 4 .  " S o ,  l r h i f e
obv lousness  o f  the  r i sk  i s  no t  the  u l t imate  inqu i ry ,  i t  may serve  as
c i rcumstan l iaL  ev idence tha t  the  o f f i c ia ls  ac tuaL.Ly  knew o f  the  r i sk .  "
C o . L e m a n  v .  P a r k m a n ,  3 4 9  F . 3 d  5 3 4 ,  5 3 8  ( B t h  C i r .  2 0 0 3 ) .  " f n  o t h e r  w o r d s .  a
d is t r i c t  cour t  shouLd never  ask  a  ju ry  whether  a  r i sk  was obv ious  or  whether
the  o f f i c ia l  shouLd have kno\ ' in ,  The cour t  must  ask  ! ^ rhe ther  the  o f f i c iaL  knew.
B u t  a  p l a i n t i f f  n e e d  n o t  s e c u r e  o f f i c i a l s '  a d m i s s i o n s  t o  s u p p o r t  a  v e r d i c t .
R : i l - a y  a  r l : i r I i ' f  . a r  i n  \ : . r r ' > l - ' ,  k n e w '  a n s w e r  w i c h  s u l f i c i e n l
' m u s t  h a v e  k n o w n '  e v i d e n c e . "  I d .  a t  5 3 8  n . 3  ( c l t i n q  F a r m e r /  5 1 1  U . S .  a t  8 4 3
&  n . 8 ) .
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/ ^ , r ^ f  i - ^  . . ^ 1 6  ? ? /  t r  ? , - ]  3 f  O p 6  r a + n h : c i c  i n  ^ r i a i n : r 1 1  * [ T ] h e
\  Y s v  ! + r r Y

^ n n ^ r l - r r n i  l -  \ '  l a r  c r r i  / - i  d c  r ^ r i  F h o r r r  m ^ r .  i  a  / -  l ^ a r l  "J P P V  !  L u ' r r L J  u - c o l f y

' i - s r r , - i . i c n r  f  o  i m n . \ s e  I  i : h i  I  i l r r  n n  f  h n s c  6 - 1 4 - 6 4 , ' l  w i l -  h  - h p  c a r e

o f  p r i sone rs .  "  C i sh ,  516  F .3d  a t  954 .

T h a  n n l  r , ,  n i r n , r m < l , a n n a e  r e n n r r n i  z o r )  n r n , r i r , ] i n r r

su f f i c i en t l y  s t r ong  f i ke l i hood  o f  j a i l  su i c i de  a re  p r i o r

a t tempts  o r  t h rea ts  to  comrn i t  su i c ide .  Ho l l and ,  168  F .  Supp .  2d

a t  1311 ;  see  a l so  Cook ,  4A2  F .3d  a t  1116  ( " IT ]he  l aw  o f  t h i s

c i r cu i t  makes  c l ea r  t ha t  I j a i t  o f f i c i a f s ]  canno t  be  l - i ab f  e  unde r

S  1983  fo r  t he  su i c ide  o f  a  p r i sone r  who  neve r  had  th rea tened  o r

e t t -emr t fe . l  s r i r : i de  and  who  had  neve r  been  cons ide red  a  su i c ide

- i c k  " 1  
\ ' - h e  f l i n  s i ^ l a . F  t h i c  n - n n n e i - i n n -  n f  r - ^ r r  r q a  i c  L h a t

\  t r , r t  h o r a  n - i  q n r  n o r q - , r - o l  r t r  r a r - l -  l r r  r a c D O n S i b l  e  f  O r  i n m a t e  c a . r et v Y l r r s ,  s  ' " " t

h r r z o  l e n a r r l a / l ^ a  l -  h . r l -  : n  i n m : r o  h : c  , a r i  F m n r  a . l  r ' \  r  a r r a n  r h r a a r o - o nL U Y L  L I - f L

q r r i r - r r i c .  f L ) F i -  ' a ' -  r r r r  t , .  I  a l , e  c t e n s  r o  n - o t e c t  t h : l -  ' r n a t e  f r o m

r ' - m m i  t t i  n . r  s r i c i c l e  c a n  a m o u n t  t o  d e l l b e r a t e  i n d i f f e r e n c e .  " '

H n l l e r d -  1 6 q  F .  S n n n  2 . 1 ,  a f  1 1 1 2  l o r r o T i n n  G r c a c n n  r z  K a r n ,  S ! f

E.2d  829 ,  835  (1 l t h  C i r .  ' l  
990 ) ) .

f h i  s  d o e s  n o t  m e a n  r h a r  a l l  p r i o r  t - h r e a t s  a n d  a L L e m p L S

o c ] .  ̂ l - , 1 i  q h  ; r  q ] - r o n c  I i k e f i h o o d  o f  s u i c i d e .  I d .  a t  1 3 1 2 - 1 3 .  O n

t he  con t ra - y ,  a  s t r ong  l i ke l i hood  canno t  be  shown  i f  t he  p r i o r

t h r F e -  a f  l e n n f  w . r q  f e m n o r a -  I  r r  r e m o t e .  S e e  i d .  a t  1 3 1 3

( su rvey ing  case -Law) ;  see  a f so ,  e .g .  /  Fow Ie r  v .  Cha t t ooga  Cn ty . ,

Ga . ,  307  Fed .  Appx .  363 ,  364 -65  (11 th  C i r .  2009 )  ( f i nd i ng  t ha t

two  mon th  oLd  i nc lden t  -  where  i a i f  o f f i c i a f s  obse rved  i nmate

T1



and
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w i th  a  shee t  and  conc fuded  he  was  a  th rea t  t o  hang  h imse- l f  -  was

- 6 m ^ ^ F r ' 1  
" '  

c s n e r - i a l  l v  w h e r e  m c d ' r : a '  n r o f  e s s i o n a l s  h a d

s ince  eva fua ted  the  i nma te  and  found  no  su i c ida f  i - dea t i on ) ;

M ^ m h / " \ r 1 r ^ l r A r -  + a  A 6 , q  t r  q r l n n  ) e l  a l  6 7 R  /  e j -  a j -  i  n . r  l -  h ^  I  l r n a r ^ r l  e d r r e  n f

two  p r j o r  su i c i de  a r t empLs  w i t h i n  pas t  t en  days  was  su f f i c i en t

f  ^  / ^ r a ^ t -  a  a  j t r r v  r r r r a < f  : . h \  .  G - a t t a \ z  r r  A l  a  n a n r  l -  r a f  l . \ r r  ,  9 9 6

F .  Supp .  1368 ,  1383  (N .D .  A la .  1998 )  ( f i nd i ng  t ha t  su i c i de

r t t -  a m n r  i  h  ^ r < t  t L ' / 1  m / - \ n l - h c  L ' : e  n . \ f  f  a m n / - ) r :  I  I  r r  r a m n i  a \

T h a  n r i . \ r  l -  h r F : l  . r  : l -  i a m r , \ l -  ^ l  q ^  m r r q j -  l _  _ _ _ -  - - - ^ ^- . . - -  -  . r ave  appeareo  genurne

been  f r ee  o f  i nd i c i a  o f  man ipu laL  i on  o r  p re tense .  G re f I ey .

F  S r r n n  a -  1 3 a ?  T h r r c  a  L i  q f  n r r r  n f  t a k e  s u i c i d e  t h r e a t s! .  J U I / y ,

- -  a .  r a 1 1 n 1 -  q  r r a v  r r n f l . o r n i  n a  :  < l - . n r . r r n a  n f  d e l i b e r a t e  j n d j f  f e r e n c e .v !  u s r r l L P L J  
" L u  

j  e r r v v ! , i i +

^ - - + , . - r l . , h t  . r  C i f v  o f  C n n ^ ^ F ^  c 1 a  E  c l r h ^  1 2 2

(N .  D .  Ca f .  1985 ) , '  see  a f so ,  e .9 . ,  Fow le r ,  307  Fed .  Appx .  a t  366

( ia i l  o f f i c i a l  knew tha t  i nma te  had  used  i d fe  th rea ts  o f  su i c ide

h i <  L ? ^ \ '  i n  l - h e  n : c t l Add i t i ona l f y ,  t he  j  a i l  o f f i c i a l

mus t  have  been  "aware  tha t  t he  camb ina t i an  o f  t he  p r i sone r ' s

su i c ida l -  t endenc ies  and  the  feas ib i l i t y  o f  su i c ide  i n  t he

con rex t .  o f  t he  p r i sone r ' s  su r round ings  c rea tes  a  s t r ong

l i ke l i hood  t haL  t he  p r i sone r  w i l l  co rn rn i  L  su i c i de . "  G i sh ,  516

F .3d  a t  954 -55  {a l t hough  o f f i ce r  knew  tha t  de ta i nee  was

su i c i da l ,  o f f i ce r  d i d  no r  know  tha I  po ] i ce  ca r ' s  secu r i t y  sc reen

was unfocked and thus did not know that detainee woufd have

access  t o  l oaded  gun )  .
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r i n : l l r r -  " n - i  q n r  o f f i c i a f s  w h o  a c t r r , r l l v  k n e w  o f

subs tan t i a l  r i sk  to  i nma te  hea l th  o r  sa fe tv  mav  be  found  f ree

f r o m  l , a h i ' . f v  j f  t h ^ . -  r ^ r  - ^ ^ ^ ^ - r h l r r  f n  f h e  r i s k -  e r r s n  i f_ ,  _ _  _ _ _ E y  r  s  D t - , \ _ . / L  r r . r E ! . r  r s a D U r r a ! f  ) ,

t he  ha rm u lL imace l y  was  no t  ave r t ed .  "  Fa rmer .  511  U .S .  a t  844 , '

i . a r r  l o .  ? " 4  F -  j r j  a t  9 8 9  l " B e c a r r s c  w a  n r e . s u m e  L h a L  J a  j  l e r

known  r i sk  o f  i nma te  sa fe tv ,  de f i be ra te

Co le  was  aware  o f  Bu t f e r ' s  su i c i de  t h rea t s ,  we  mus t  l ook  t o  see

whe the r  Ja i l e r  Co fe ' s  ac ts  were  de l - i be ra te l - y  i nd i f f e ren t  t o  t h i s

r i sk .  " ) * l a l r r e -  d e r e r r i n i n o  l -  r - . 6  . ^ ^ a . . . ^ , ,  o f f i c i a f ' sv !  r ! r I L t r r t r r Y

known  r i s k . "  Co feman ,  349  F .3d  a t  538 -39 .

l r l h  i  I  e  t he  adequacy  o f  p reven ta t i ve  measures  necessa r i  I  y

depends  on  the  pa r t i cu la r  c i r cums tances  o f  t he  case ,  t he

E . Ievench  C i r cu i t  has  gene ra l l y  f ound  t ha t  j a i l  o f f j c i a l s  who

know o f  an  i nma te ' s  su i c ida l  t endenc ies  canno t  be  cons ide red

. l e l i h c r a f e l v  i n c l j  = ' e r e n r  i f  l h e v  r e ' r o ' l 6  \ ' a l I  r r e n r F n a . r l - c  t h a tL s L l r j  
" . . ' J

cou ld  f o reseeab l y  be  used  by  I t he  de ta i nee l  co  commiL  su i c i de , "

o r  obse rve  t he  de ta i nee  a t  mo . re  f r equenc  i n te r va l s .  See  G i sh ,

515  F .3d  a t  955  ( c l t i ng  Cag le .  334  F .3d  a t  984 ) .  The  E leven th

f - i  r r - r r i t  h r ' \ k , F \ / c r  h : q  " r c i c r - j - c r J  A n \ /  A r . f i r m F n T -  t h a f  f e i l  i n n  l . T

^ . .  ^  - l lnmat e n n n  I  i  n r r  n r r  q  1  r r cons t i t u tes de l i be ra te

i nd i f f e rence . "  Be . I che r  v .  C i t y  o f  Eo ley ,  A la . ,  30  E .3d  1390 ,

I ^

i nd i f f e rence

1400  (11 th  C l r .  7994 )

p r i nc i p l es .

r a n r . r  r a q  n r ^ r ' 1 f  , , - 1 €  e  r e r - k l  e s s  d i  s r a o a r r ' l  n f  t h e

A few  cases  a re  i f l u sL raL i ve  o f  r hese
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E ^ Y  a v r m ^ l A  i r r  r ^ . ' t 1  ^ - l ^ . l  r  ^ J 1 _ : ^ t ^ 1
J d r r  \ J r !  ! u - L d - L

deLa inee ' s  r ecen t  su i c i de  t h rea t s ,  334  F .3d  a t  984  n .4 ,

Howeve r .  r he  j a i l e r  was  no t  de l i be ra te l y  i nd i f f e renc  because  he

obse rved  the  de ta inee  eve ry  f i f t een  m inu tes  v ia  c losed  c i r cu i t

t e l ev i s  j  on ,  and  t he  de ta j  nee ' s "ce f l  had  been  s t r i pped  o f

imp lemen ts  tha t  m ig rh t  ass i s t  su i c ide ,  "  such  as  the  de ta inee ' s

shee ts ,  be l t ,  shoe faces ,  and  pocke t  con ten t s .  I d .  a t  984 ,  989 -

o n  ' l ' h a  i : i  I  a r  \ \ u : <  n n l -  r a n r r i  r a . l  1 - ^  f  . \ r a q F F  i h ^ t  f  j -  h a  d t r l - A  i n c c l

woufd  hang  h imse l f  w i th  the  e fas t i c  f rom h i s  underv rea r /  "  a

ra the r  " unusua l "  i ns t r umen t  o f  su i c i de .  I d .  a t  989  &  n .13 .

I n  Be l che r ,  j a i t  o f f l c i a f s  obse rved  a  de ta i nee  t y i ng  h i s

sh i r t  t o  a  l i gh t  f i x t u re  and  t o  h i s  neck .  30  F .3d  a t  1393 .

T L F \ /  n o \ r e . l  h i n  f  o  . a  l ^ : r o  c a l  1  j -  n n k  a w : r r  h i  c  c h i  - t -  r - h e r - 1 , a 6 1  6 nr  L ' s l  l t v  v  s e

h i m  e r z e r r r  f j v e  m i n L : - a c .  a ^ - l  i n l t i a - a d  s l - F n s  - o  m n v e  t " n  t O  ar r r r L '  u v L { y

i : i  I  e o r r i  n n e c l  f  o  . l e a l -  w i - t h  s u i c i d a l -  i n m a t e s .  I d .  a t  1 3 9 3 - 9 4 .

- - ^ - - ^ - F - r ' i - - ^  m e a s u r e s  e v i  d e n c e d  a  l a c k  o f  d e l  L b e r a t eP r e v e r r u a L f v c

.  n d  j  f  f e - a n r - e -  a n r l  r h a  i a i l  n f  i r - i a l s  w e r e  c n r i r l e d  t o  o r r a l  j f  j 6 6 l

i r m r . - i t r ,  ( o c  i d  e t  1 4 0 1 , .

I n  con t ras t ,  i n  Snow v .  C i t y  o f  C i t r one l l e ,  424  F .3d  1262 ,

L26 '7 ,  L2 ' 10  (1 l t h  C i r .  2005 ) ,  t he  E leven th  C i r cu i t  he ld  a  j u r y

^ ^ 1 1 r / . . l  r ^ 3 d ^ - . r , - . r . r  € i n n  I  h ^ { -  -  + - i l  ^ € . i - i a l  r ] a  l  i  l - r o r r r o l  \ /  F - r 1 ^ / . . Iu 9 u I L , r  r c d 5 u r r d J J - L y  r r r r L r  L i r d L  o  ) o t L  u u f  f v L ! q e L t . y  L d

! o  p reven t su . i c . i de  where  he  :  (1 )  d id  no t  t e l l  o the r  i  a i f

o f f i c i a l s  o f  t he  su i c ide  r . i sk ,  (2 )  d id  no t  i nc rease  obse rva t i on

o f  t he  de ta . i nee ,  (3 )  d id  no t  remove  i t ems  f rom the  ce f  l -  t ha t

cou fd  be  used  to  ha rm onese l , f ,  and  (4 )  d id  no t  p lace  the
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^ ^ +  ^ ;  - ^ ^  i - d runk  t ank  o r  r e tu rn  ne r t o h n c n i  t r l  f  a r

t r ea tmen t  and  obse rva t i on .

S im i l a r l  y ,  i n  Mombou rque t t e , the  d i s t r r c t  cou r t  de te rm ined

r h i t  F  r o , r c n n a h l e  i r ' r ' r  r - n r r l  r l  r i n r i  r . l e l  i b e r a t e  i n d _ i f  f e r e n C e  w h e r e

a  nu rse  who  knew  o f  a  de ta i nee ' s  r ecen t  su i c i de  a t t empLs  d i d  no l

r ^ r - r * ^ -  ) n  su i c i de  wa tch  o r  o r c i c r  mo rF  ' rFo r rF r l  ce l lP r  a u s  L , , s

r - h e r - k s .  4 6 9  F .  S r n n .  ? d  a r  6 4 5 - 4 6 .  T h e  n u r s e  ' \ d i d  n o L  t a k e

f - n r  f f h -  , - l a 1 - F r . a F '  a n v  o l r i c r - -  s  S h e  c o u l d  u S e  L o  n u f  t .
" " j

h e - s e l f -  i n r l r r d i n o  h e . l  s h e F l - s -  l - h F  r r e - r u  m , a t o r r a I s  w i l - L  w h i c h

f l - h e  d ^ - : i r e e l  h a r l  h r r n o  h e r s e I f  o n l v  a  r a "  - l - - ' -  6 a r ' l i ^ r  "  I d .L  L r r L  u !  L q r r r u u  J

a t  646 .  The  fac t  t ha t  t he  nu rse  took  some m ino r  ac t l ons

e -L i c i t i ng  a  p romise  f rom che  de ta inee  to  re f ra in  f rom ha rm ing

h a r q e l f  a r d  n n - i n r r  i n  r h c  - i a i  l  l o f i  t h a L  t h e  d e t a i n e e  s h o u l d  b e

n h c c r r z e d  n l n e a l r r  -  r i i r i  n n -  n r c r - r ' r d a  I  i a h i l  i r r r  S c e  i . l  / " T h cu ! v J r t j

Consc i ru t i on  does  noL  ho . Id  o f f i c i a -Ls  -L iab Ie  on .Ly  when  they  do

n . , r h i - ' .  / /  / c n n h p q r  <  i ^  n r i r r i n e l \ \  T , r  k e w i c e -  t h F  - F i 1  n f f i q i S l g

j n  Mombou rque t t e  we re  a l so  den ied  su rnmary  j udgmen t  because  chey

l e n o r . r  ^ f  l -  h F  n r i  n r  q ' r r  c r  r J p  A t t F m n i -  q  _ _  r  r ]  - J  
t h ey !  - v !  u  L  L L , u r / L J  | J t d L c

de ta -Lnee  on  su i c i de  wa tch ,  puc  he r  , i n  an  obse rva t i on  ce I . L ,  r ake

^ r . ' ^ \ ,  t h a  q l ^ A F f  q  n r  S e e k  I U f L h e r  d i  f e C r  i  n n  ' r o m  s r r n e - i r i  s o : S  O r

n o r J i  r - a l  n r o f e s s i o n a l s .  I d .  a t  6 4 1  - 4 9 .

Wi th  t hese  I ega I  p r i nc i p fes  i n  m ind ,  t he  Cou r r  now

- ^ ^ r ^ - - ^ -  r . ' l - \ ^ l -  l - \ ^ r  E - r a a m r n  : n d  I - l n n l z  j  n e  l i r n  a , ' L ' _ i  - ^ f  i - . -c l ! ] \ r ! c : > b e 5  ! ' , / l l c L l l c . L  l .  .  - , . . - . .  n a o  S U D ] e c t l v e  a w a f e n e s s

n f  a n r l  r a r - k l e s s l  r r  d i  q r e o : r r l t r . l  f h c  r i < 1 .  n f  L o v e ' s  S u i c i d e .
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B. Appl icat ion

7, Subjectiwe Arareness of the Suicide Risk

Whe the r  a  p r  Lson  o f f i c i a l  had  t he  requ i  s i t e  sub jec t i ve

awareness  o f  t he  su i c ide  r i sk  i s  a  ques t i on  o f  f ac t  f o r  t he

ju r y .  Ea rmer ' ,  511  U .S ,  a t  842 .  F reeman  and  Hopk ins  re l y

heav i l y  upon  Lhe i r  own  asse r t i ons  t ha t  t hey  had  no  sub jec l i ve

know ledge  o f  t he  r i s k .  wh j l e  a  j u r y  may  be l i eve  t he i r

i -  p e - i n n n r r  . n r - r i  q  C a n n o t  r e S o f v e  c r e c l i h i l  j t v  i s s r r e s  a f  t h e

summary  j udgmen t  phase .  Co leman ,  349  F .3d  a t  539 . The i r  den ia l

o f  sub jec t i ve  awa reness  i s  Lhe re fo re  no t  d i spos i c i ve ,  as  l ong  as

the re  i s  su f f i c i en t  c i -  r cums t  an t  i  a . I  ev idence ,  i nc fud inq  the

obv iousness  o f  r he  f ac t s ,  t o  suppo r t  a  f i nd ing  o f  sub jec r - i ve

awareness  o f  a  s t r ong  I  j . ke l i hood  o f  su i c i de .  See  Fa rmer ,  511

U .S .  a t  842 ;  Ho I -Land ,  168  t r .  Supp .  2d  a t  1310 .  The  Cou rc  has

focused  on  th i s  c i r cums tan t i a f  ev idence .  -

F  B o t h  P . I a i n t i f f  a n d  D e l e n d d n E s  n a v e  p r e s e n L e d  e x p e r t  o p i n - o n s .  ( S e e
D o c .  n o s .  3 5 ,  4 8 ,  5 2 . )  H o w e v e r ,  r h e  C o u r t  h a s  n o t  f o u n d  L h e s e  e x p e r t
^ h i s i n n <  r .  l . . a  r > r 1 - :  h - - r - , - l  ^ -  r a l a v " ' } l  t o  t h e  t a s k  a t  f a n d ,  t n

a s s e s s i  n E  L h e  o b v i  o u s n e s s  o I  s u i  c i d e  r i s k  L o  a i l e r s ,  c o u r L S  o f  d p p e d  l  ,
i n . l l r . l i . ^  r h o  E l  F \ r c n r h  C  r - r i r  h a r r a  r c l F . l  F . l  r o l : r . . a  ^ .  o v h o . r  f a e f_ _ _  _  _ _  _ 1 . T L O " r y ,
q A A  M ^ m h ^ ,  / d , , A r f a  l 6 ' q  t r  S r l h n  ) d  : l  6 A A  l . i  r i n d  M r t ^ c  r i  n ' c , r ! l i r ' : n  

' l ? q
v g "  ! ] " " - : : 1 _ : : : _ : " ' '  

: t : : : : _ _ _ _ _ i _ i _ _ ,  
- ' '

F . 3 d  5 5 3 ,  5 5 7 - 5 8  ( 7 r h  C i  r  .  2 0 0 3 )  ;  C o o k .  a 0 2  F  - 3 d  a -  I 1 1 1  ( a l l i r n i n g  e x c . l u s i o n
^ F  i , i  I  c ' , i - i , . i a  ^ ! h F r r  Y- - . r - .  -  J e c a L s e  o p i n i o n s  w e r e  r o L  b e y o n d  r h e  u n d e r s L a n d i n g  o f
t h A  . u a f ^ d a  l A \ ,  ^ a r < ^ .  i v )  t r . l u ' : r . i c  v  c i l L a T f  e A 1

F  2 a  ) 1 '  ' ) 1 E - 1 6  
t l l  h  C i '  - q q q l  

t c r - l n : n n  t h i t  ^ n i ^ : ^ .  . .  ^ i -  c u i c i d e

t r w r a r t  l r  . r ' r -  ' r c o  d e L i b e r a l e  d i l l e r e n c e  ' r .  ' r , ,

A d d - r  i  o n d  I  l y ,  w h - . l e  F ' e e * a n  a n d  ' l o p k i n s ' s  c o n d u c L  n  d y  h a v e  v  o l d ! . e d
- n p q  < l ^ n ^ . r . 1  ^ h a r : r i n d  n . ^ . 4 / l . , r a e  ^ r  F a l l a n  ] - 1 a l ^ w  i ^ . 1 , ' a l  r \ r  < r : n . ] . . . l cv P s  q L  ! r r Y

c r i c e r i a  d o  r o r  s u p p - L d n L  L h e  c o r s r i  t u E i o n a - L  i n q J i ! y .  S e e  B e I c h e r ,  3 0  F , 3 d  a t
1 3 9 9  ( s L a L i n g  t h a t  n a L i o n a f  j a i l  s t a r d a r d s  d i d  n o L  a I I e c L  L h e  d e l i b e r a E e
' - . 1 ; f f ^ r 6 ^ ^ 6  

i n ^ '  i . \ r ' .  F . i L ' : r . r c  e . ' 1  F  2 d  a t  1 2 1 a . - 1 ' 1  r - i r i . -

l o r  p r o p o s i t i o n  - h a L  s L a - e  a w s  a n o  r e g u l a r - o n s .  a s  w e f l  a s  - n r e t : n a l
d e p a - t m e " r E  p r o c e d - r r e s ,  d o  n o t  o r o a d e n  _ j a i -  o " ' c i d - s '  c o n s t i ! u r : i  o n a  I  o u c i e s ) .
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The  c i r cumsLances  o f  Love ' s  Ap r i l  28 ,  2008  i nLake  -  v i ewed

in  j so l aL ion  a re  noL  su f f i c i en l  co  show  che  requ i s i t e  " s t r ong

l i ke l i hood "  o f  su i c i de .  l ^ l h i I e  Love  was  i nLox i ca ted ,  s t r ung  ou t ,

r r n s e f _  A n d  e l . t r e m e l . ,  : ^ i r : - a n  + h 6 . ^  H e h a V i O r a l  i n d i C a t O r S  a r eu P r u  L  /  
q r r u  u ^ L ! u r r l v + - t

no t  abnorma-L  among  de ta inees  and  do  no r  i nd i caLe  a  s t ronq

l i ke f i hood  o f  su i c i de .  See  Ho l l and ,  f 68  F .  Supp .  2d  a t  1310

l ' .Cn r r - f  <  -  .  n . : l r r d  i no  Lhe  E leven th  l i ; 6 : . r r  r  -  he r re  r e i ec te . l  Lhe

no t ion  tha t  c i r cums tances  such  as  i n tox i ca t i on ,  sadness ,  anger ,

conce rn  o r  v io fence  re f l ec t  a  s t . rong  l i ke l i hood  o f  imminen t

su i c i de . " )  .  L i kew ise ,  t he  f ac t  Lha t  Love  was  t ak i ng  med j  caL ion

. r  - r - ]  -  - r  i  c r . \ - r . t a -  h v  i  .  c c t  .  c o u l d  n o t  h a v e  a f  e r t e da  P r y L r r f o L ! f !  u r J v ! u s  L  ,  v y

E  r A c m r n  a n u l  H n n l ' i  . s  o  ^  s r  r o n o  I  i  k e l  i  h o o d  o f  s u i c i d e .

When Love  sa id :

mumb led  someth ing  abou t  a  "p ine  box , "  t hese  conmen ts  p rov ided

some no t i ce  tha t  Love  was  a  su i c . i de  r i sk .  The  comments  a fone ,

i n  - h e  i ^ i t  s a t t i r c  r - n n a r r a . ' e  l - t ^ , r A r r A r  L O V eJ u - -  J L L L - r - 9 .  o v P c a !

made  Lhese  commen ts  i n  d i r ec t  r esponse  t o  Hopk ins ' s  ques t i on  o f

whe the r  Love  had  any  su i c ida l  t hough ts  o r  i n ten t i ons .  (See  Doc .

no .  42  a t  36 .  )  The  con tex t  i s  c ruc ia f .  The  comments  may  no t

have  been  a  c l ea r  su i c i de  Lh rea t ,  bu t  t hey  d i d  sugges t  some

su i c i da f  i deac i  on  by  Love ,  Mo reove r .  t he  f acc  t ha t  Hopk ins

i ^ i r i a l l r r  r - h c r : k e n  " y e S , ,  n e x L  L O  t h e  n i n t h  o r r e e t i n n  o n  - h e  i n t a k e

f n r m  q h n ' ^ r c  - h : -  H n n k i - s  r r i t i a l l r r  ; n n r e c i a t e d  L o v e ' s  r i s k  o f

su i c i de .
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l , l hen  E reeman  and  Hopk ins  fo f fowed  up ,  Love  essen t i a l l y

d o n i  e ' l  l ' r e i  - o  e  r ' r - i d a '  ' a n . l  H o n k i r s  c h a n n a d  l h a  a n < r . ' - -  f  r n m  " l g g z

t o  ' \No .  / / 18  cenera f l y ,  an  l nma te ' s  den ia l  o f  su i c ida f  i dea t i on  r s

h ^ l -  . { i < n - < i l i r T a  a f  r h o  e r r l - r - i o r - l -  i r z o _wareness  anqu r r y . S e e

M ^ r l \ ^ . . r ^ , , 6 r - r - 6  A A q  c  a , r n n  . , . r : '  6 a a  ( . . I n  c a S e S  i n  w h i c h  L h e

i  nma te  had  a l  ready  demons t ra ted  a  tendency  to  ha rm he rse -L f  ,

cou r t s  have  he l  d  un i f o rm ly  r haL  a  genu ine  d i spuce  rema ins

whe the r  t he  de fendan ts  were  aware  o f  subs tan t i a ]  r i sk  o f  se r i ous

h : - . n  e . r c n  r n ' h c n  - h a  i n m a t e  d e n i e s  f e e f  i  n ' ^ r s  n '  s r r i  r - :  d r '  "  1  A n d

as  F reeman  acknow ledged r  j a i l e r s  canno t  necessa r i l y  t r us t  wha t

a -  i n n a  a  q e \ / q  l Q a a  F r t r t r r r . t n  n a n  a -  4 )  \  A l s n -  j - h c  f ; c f  t h a t\::_: "

F  r c c ' r a ' r  s n c r : r  f i r : a l l v  L o l d  l 4 e e k  t o  c h e c k  o r  
- , o v a  

a f  n i o h r  h c 6 6 1 - 1 5 6

r . \ \ r A  \ ^ r a e  e y l -  r o m o l  r r  : r r i  r : t c c l  , a n d  t ' r ' n r r l . l  a l c l  A n \ / f  h i  n o  f r a r k  r r '  - ^ "
L ^ L f  v " r ! ! r  a 9 - L a L U u  u l u  u , - J  L , , r  y

s ] ] . r . r F s j -  s  f h a l  c r e e T a n  w a S  a w a r e  L h a L  l o \ / e  n r e s a n r a . l  a f

some r i sk  o f  su i c ide .  Neve r the less ,  t he  Cour t  conc fudes  tha t

Love ' s  conmen ts  and  the  o the r  c . i r cums tances  o f  Love ' s  i n take

were  no t  su f f i c i en t f y  obv ious  to  show tha t  E reeman  and  Hopk ins

t '  - n  L v l o  p r i  s o n  s u i c i d e  c a s e s ,  c o u r L S  h a v e  I o L n d  L h a L  r - r n e x p l a i n e o
a l r e r a c i o n s  o I  j a - l  - e c o - d s  r a i s e o  I a c L L r a l  q u e s L i c n s  p r e c . u d i n g  s u m m a r y
j u o g - r e n L .  S e e  L i n d e r  v ,  W a s h t e n a r ^ /  C n L y . ,  1 6 ?  F e o .  A o o x .  4 - 0 ,  4 2 r  ( o t h  C i r .
2 0 0 6 J  ( r e v e r s ' n g  s u m m a r y  J d o m e n E  b e c a u s e ,  ' r r e r  a I i a ,  L n a c c o L n L e d  I o r  c h a n o e
o I  j a - I  o I I - c i a l ' s  ' n c ' o e n L  r F o o r L  " s m a c k f e d ]  o f  a  c o v e .  u p "  a 1 d  w a s  a n
. , . : r < L ' a r a . l  f : . r , , : l  n , r a e t  i n n l  !  r : ,  n l i a l m ^ h i  \ r  A l a e > . d a r  q F ' l  r  q i , ^ .  2 . ) 1  9 ) e,  - 1 : 1 : : l t | :

/ n  a ^ h h  l q R / r  / ^ a n v i  i , , . 1 ^ m a . i  w h o r a  r - , ^  a r l r i F <  i n  f h a  i : i  I

a t  t r m e s  j u s t  b e f o r e  t h e  s u i c i d e ,  r { e : e  s c r a t c h e d  o u t ) .

Un l ike  L inden and Gug. I ie .Lmon i ,  the  chanqe made to  Love 's  in take  fo rm
-  i 1 6 -  F . .  a . . l  r r ^ n l ,  . <  i n  :  r , i - ) \ /  . . r c : c t a r f  T : - r r , : , .  T O

conc lude tha t  Freeman and Hopk ins  a l te red  the  records  a f te r  Love 's  su- ic ide
{ a s  P I a j n L i l f  s u g g e s r s ,  s e a  D o c .  n o .  5 4 ,  L x .  1  a c  ? 0 )  n o u l d  b e  e n L i - r e . I y

< n a - ,  1 i l  \ / 6  T h a r a  i <  h n L ' a r r a r  ^ f  t h a  . h r h d a  r h : r  h i er v - L u r a L f v c .

c . - . ! i ^ r a a -  1 '  ^ - .  F i - a r  N e _ L h e .  r - e e n a r  r o r  H o n l , , r <  . j  i < - r . s - 4  d t ^ . ,  - t ^ -  . h e c <

m a r k  n e x t  t o  " N o "  o n  t h e  n i n t h  q u e s t i o n  h a s  b e e n  s c r i b b l e d  o u t ,  ( S e e  D o c .
n o .  4 2  a t  1 4 . )  T h i s  f a c t u a l  i s s u e  c o u f c i ,  a n d  p r o b a b l y  s h o u l d ,  b e  e x p l o r e d
f u r t h e r  a t  t r i a l .
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r . r ,  r ^ r 1 . ,  ^ , . ^ - e  o f  ar r r - L L - L a - L r y s t rong  I l ke f i hood  o f  su i c ide

mos t ,  t hese  c i r cums tances  show  awareness  o f  a  mere  poss ib i l i t y

o f  su i c i de .

On  the  nex t  morn inq ,  however ,  t he  c i r cums tances  changed

- . - r -  ^  - r - ^ - -  ' .  . ? h a n  H n n k i n s  s F w  r h a t  L o v e  h a d  L i e d  a  S h e e rq u r  r c  u r o " L o L r u o ! r y  w ! r s r r  r r v P ^ t r r

t o  che  shower  doo r  suppon  ba r  and  re l ayed  rh i s  i n f o rmaL ion  t o

Ereeman .  The  shower  doo r  suppor t  ba r  was  .Loca ted  a t  t he  he igh t

o f  s i x  f ee t  and  ten  i nches ,  wh ich  was  c lea r l y  su f f i c i en t  f o r

To \ /e  1 -o  a f femnt  s r r i c i de .  The  fac t  t ha t  t he  shee t  was  t i ed  down

q f  r a n . 1 t  h 6 n c  i h a  I  i  l , e l i h o o d  o f  s u i c i  d e ,  I n  u h e  j a i  1  s e t r i n g  a n d

a -  - h a f  s n e r - i  f i  r :  l n r - a f  i  o -  -  :  I  r e d - d n w n  S h e e r  i s  a n  o b v i o u sJ I / ! e t ! t e

i ns t rumen t  o f  su i c ide .

T  n n l z i  n a  . t  t - h i  . r even t  i n  t he
' I  

i  n h f  d ^ < l - f a v o r a b l e  t o

i l r r z  r - o r -  r l  r e a s o n a h l  r z  n n n n l r r d e  t l " a t  L o v e  w a SJ U L l

commi t  su i c ide .  I n  o the r  words .  he  had  i n i t i a ted  a

su i c . i de  a t tempt ,  a lbe i t  one  tha t  was  tempora r i f v  abo r ted  when

H n n k r ' r e  r e t  r r n a d  - . ' '  t h e  C e l I . a n . l  ^ / 1 r q i d e - i n o  w h a r  F r e e m a n  a n d

u - 1 n L i  n c  n r c v i  n r r q  r r  n r - . e a I r a r l  . i  , r i  n d  T . \ . a ,  s  j  n t . a k e ,  a  f a i . r - m i n d e d

l u r y  cou .Ld  f u r t he r  conc l  ude  LhaL  t h i s  su i c i de  a t t emp t  l vas

c r  F f  i  r - i  a ^ f  I  r r  n h r r r  n r r S  t h a t r r p F m a n  a r r - l  H o n k i  n s  m u s C  h a v e  b e e n

H o I l a n d ,  1 6 8  F .

. . . l i  r a . l -  I  r r  r o c n n n < i h l a

f o r  i nmaLe  ca re  have  knowLedge  t ha t  an  i nmaLe  has  a t t emp ted ,  o r

^ . . . ^ . . 1 ^  j - h c i r  f e . ' r - r A  j - .  1 - : L a  c r c r - q  i - .  n r o t e C tJ L g I J J L v v !

t ha t  i nma te  f rom commi t t i ng  su i c ide  can  amoun t  t o  de l i h re ra te

D l . i h f i f f

n r a n :  r ' i  n a  I  n

aware  tha t  Love  was  a  se r ious  su i c ide  r . i sk .

Supp .  2d  a t  1312  ( "LWlhe re  p r i son  pe rsonne l
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some fac ts  suppo  r t .  a  con  L  ra  r y  f i nd ing ,  che  Cour t  canno t

de te rm ine  tha t  F reeman  and  Hopk ins  were  unaware  o f  t he  su i c ide

r i sk  as  a  ma t te r  o f  1aw .2o

i n c l l f f r : r a n r - r .  t ' t  l r l n n l -  i n r r 89 r  F .2d  a t  835 ) ) . 1e  Wh i l e

I h ^ ^ r t - . n r ' l \ /  l - h o r a  i e  n / 1  / r l - h a r  a v n l : n ^ t  i ^ n  r -  f ^  ! , F ! ,  r ^ , , ^
. r . r y e r  L q . ' - r y  L U  w r r y  l J ( , v c

t i ed  the  shee t  t o  the  shower  doo r  ba r  t ha t  1s  su f f i c i en r  ro

r - l i  s n r n r . e  r r F F n A l  a n d  H n n k i  n c ' c  c r r h i o g l i  y g  a W a 1 . e n e S S  O f  t h es r  r | , !  v  v  r

su j c i de  r i s k  as  a  ma t te r  o f  I aw .  Hopk ins  exp la i ned  LhaL  "Lhe

s h e e t  w F q  h a n o ,  n o  n a - f A - j -  l  \ /  r ' l ,  , r n  I  i . k e  h e  W a n t e d  h i S  O W n

makesh i  f r  shower  cu r t a i n . "  (Hopk ins  Dep .  a t  44 -45 .  )  Th i s

a y n l a r :  i o n  r a k c q  L ^ - - " - a -  F t  r L e  I i ' r e  o f  L h eL ^ y L q . r q - L v r r  r . L L L - L c :

i n n i 4 e n -  l - h a  c h n l ^ r e r  c f : l l  r ^ r : q  : l - a : d r z  e o r i n n e d  w i r h  a  w o o d e n

c l n o r -  w h r . h  e c 1 - a h -  r  s h a z " l  n - i r r a r - r z  f n r  e  q L n w e r i  - . t  i n m a 1 - F  a n r i  W O U ] d

L - - - ^  - - r -  -  - ^ . ^ ^ r ^ i a r  - r r r l -  r i n  - - 1 - i r a l \ r  . r n n a . " a c e ^ r \ /  / q a a  D O C .E ] ] L f ! E f y  u ] I ] I g U ! J J u ! } .  \  U L U

no .  39  a t  3 ,  5 ;  Doc .  no .  42  a t  25 ,29 . J  Fu rLhe r .  Hopk ins ' s

t "  U n I i k e  i n  o t h e r  c a s e s ,  L n e r e  i s  n o  j s s u e  o f  E e F L p o r a l  r e m o L e n e s s  h e r e .
L I ^ n 1 i n <  n h c a r  v a r l  T ^ v a  r v i r d  r h F  s n e F r  r . ]  t h e  e r . . r ' ' a r  d ^ . r  s  ' n n ^ ? !

_ r  ! r . 9  - r . !  v .  ! !  -  v I  J U D L

n o r - r s  b e l o r e  L o v e ' s  a c L u a l  s u i c i d e .  N o l  a - r e  L h e r e  a . l y  f a c t s  s L g g e s L i n g  L h a L
L o v e ' s  a b o - L e d  s  , j c - d e  a t I e n p r  t n a s  n o E  g e n u l n e .  L o v e  h a d  n o  h i  s t o r y  o f
fe igned su ic ida l  behav io rs .

t -  l w o  I a c - s  d o  s u p p o r c  F r e e n a n  a r d  H o p k i n s ' s  a r g J m F n L  E h a E  t h e y  L ^ J e r e
. l o t  s u b j e c E i v e . v  a w a r e  o I  a  h i g h  r i s k  o I  s u i c i d e .  F i r s E ,  F r e e n a n  \ , n a s  u n a L r a r e
o I  a n y  s u i c - d a l  b e h a v i o r s  b y  L o v e  d u r i n g  h i s  p r i o r  s L - n L S  a L  L h e  C D o S  j a j l .
Second,  Love had removed the  sheet  f rom the  shower  Coor  suppor t  bar  r ' vhen
H 6 n k i  n s  r e f r r r n F . l  1 - o  t h e  c e L f  f e s s  t h a n  a  m i n u t e  a f t e r  h e  o b s e r v e d  t h e
j n c i d e - E ,  W h i  e  - e  e v a n r ,  t h e s o  f a c t s  c a n  h a - d l y  b e  d - i s p o s i  c i v e  o f  t h e
sub jec t ive  inqu i ry  because (1 )  there  is  su f f i c ien t  ev idence tha t  Freeman and

r f u i - <  1 , t r r 6  ^ ' - - ' - 1 , ,  c . n -  r ^ . c  h  - i t v  
o l  _ o v e . s  S u i c - i d e  b a s e d  o n

w h a r  r h e y  o b s e r v e d  a t  r h e  i n L a k e  o n  L h e  p . r e v - o u s  o a y ,  a n d  ( 2 )  I o v e ' s  L - e - d o " . r n
o -  t . ) e  s c e e t  c a r  o e  v i e w c d  a s  o b v i o u s  o r e o a r a r i o n  f o r  s u l c i d c ,  e s p e c i a l . l y
t ^ A ^ > . - c a  i - . r  F ^ - 1 , ; - c  1 c  r r f  ; d r r a r - a  F r \ r  ^ - f 6 .  . - F ^ : t ^ t -  c w n r  r r > - j 9 6  q f

t h e  i n c i d e n t ,  a s  d i s c u s . s e d  i n f r a .

o :  c o u r s e ,  i r  - e r a i n s  o p e " r  r o  c r e e " a n  a n d  H o p k - r s  " l o  p r o v e  r h a r  L h e y
were  una l la re  even o f  an  obv ious  r i sk  to  inmate  hea l th  o r  sa fe ty "  a t  t r ia l .
F a r m ' e r ,  5 1 1  U . s .  a t  8 4 4 .  " T h a t  a  t r i e r  o f  f a c t  m a y  i n f e r  k n o w l e d g e  f r o m  t h e
obv ious ,  in  o ther  \ . . ro rds ,  dces  no t  mean tha t  i t  mus l  do  so . "  Id .
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depos i t i on  t es t imony  t ha r  t he  shee t  was  mere l y  "hang ing "  and

* d i d n ' l -  . a n n F a -  f o  h e  f  i e c l "  i s  f  l a f  l r r  c n n f - a r l i  - i F d  h \ /  h i s  e a r l i e r

s ta temen t  t o  the  GBI  i - nves t i sa to r ,  i n  wh ich  he  re fa ted  tha t  he

"obse rved  tha t  Love  had  t i ed  a  bed  shee t  a round  the  shower  doo r

e | n n / 1 r t  l - . \ a  r  / ,  / e  o m r . a r a  H . r . L i n c  n a n  ) r -  4 4 - 4 5  W i t h  D O C .  n O .  4 2J uy|Jv! \::j j]E:j-:

1 1  l o m n h : c i  e  a d - i o . l \  \
\ u L " y " u J  I  J Unf l ke  Hopk ins .  F reeman  does  no t

ad .vance  the  "makesh i f t  shower  cu r ta in "  exp lana t i on  fo r  Love ' s

shee t - t v inq  i nc iden t .  I ndeed ,  when  F reeman  was  asked  wha t  he

r h ^ 1 . f h -  a r r : - ' f  i e |  a S  ^  c n i n i d a  : f t a r r n l  h p  r - : ' . d i . l 1 r r  c j - a j - c d ,  " i f
Y u q ! r ! f v v

somebody  wa fked  i n  and  a t  t he  t ime  tha t  he  was  t y ing  the  cu r ta in

- -  o r  r he  shee t  - -  a round  t he  rod ,  t o  me ,  t ha t ' s  an  a t t empr

r i  n h r  l _ h a r a  . /  / E l r a a l n - -  n ^ ^  r f  ? . 1  \
! f \ l r r L  L r r s ! E ,  \ !  - u e i L L d r r  u c P .  o L  , f  .  /

I ns tead  o f  advanc lng  Hopk ins ' s  exp lana t i on ,  F reeman

essen t ia l l y  con tends  tha t  he  was  no t  aware  o f  a f f  t he  under f y ing

fac ts  tha t  made  Love ' s  su i c ide  r i sk  obv ious .

F reeman  asse r t s  t ha t  he  was  no t  aware  tha t  Love  had  t i ed  the

sheer  to  the  shawer  doo r  suppor t  ba r .  A t  h i s  depos i t i on ,  he

reca l . l ed  tha t  Hopk  i  ns  Lo ld  h im  tha t  Love  \ , , , as  "mak ing  a  ten t ,  "

wh ich  he  took  to  mean  tha t r  J -ove  had  mere Iy  ' t r ucked"  the  shee t

unde r  t . he  ma t t r ess  on  t he  uppe r  bunk  f o r  p r i vacy .  (See  F reeman

Dep .  a t  29 -3 I  , 38 . )  "Mak ing  a  t en t "  wou ld  no t  have  been  ou t  o f

t he  o rd i na ry .  ( I d .  a t  31 -32 .  )

However ,  F reeman 's  reco f l ec t i on  o f  t h i s  even t i  <  h i  n h l  r r

d , r a c r -  i n n r h l o  i n  I  i n h l -  a f  ^ f h a r  f : . 1 - a  F  i r q t  > n n n r d i  n ^
Y u L r L f v  a u f L  f r r

Freeman 's  own  GBI  s ta temen t ,  Hopk ins  no t i f i ed  h im  tha t  Love  t 'was
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t y i nq  a  bed  shee t  t o  ' t he  ba r  .  '  "  (See  Doc .  no  .  42  a t  3  6

(emphas is  added)  )  .  E reeman  la te r  t es t i f i ed  tha t  " i f  IHopk ins ]

wou ld  have  sa id  t y i ng  some th ing  co  a  ba r ,  chac  wou ld  have  been

somech ing  rha t  was  ou t  o f  t he  o rd i na ry . "  (F reeman  Dep .  aL  32 ,

12 . )  A f though  Ereeman 's  GBI  s ta temen t  re la tes  tha t  he  though t

f { n n k i n q  w  c  r F a F r r r . d  r -  ̂  l - h a  } ^ , :  r  n n  T . n v e ' S  b u n k  b e d ,  t h e r e  i Sr r v y r : r " r  ! v q J  ! ! ! v t  L  4 r r Y

su f f i c i en t  ev idence  on  the  reco rd  f rom wh ich  a  j u ry  cou ld  f i nd

tha t  F reeman  was  to ld  the  bed  shee t  was  t i ed  to  the  shower  doo r

a r r r \ n ^ r t  h :  r c n a r - r  ' i  ^ : l  -  
r z -  H o n k  i n S ' S GBI  i n te rv iew  shows :

"Hopk ins  re fa ted  tha t  a t  one  t ime  in  the  morn ing ,  p r i o r  t o

lunch .  he  obse rved  tha t  Love  had  t i ed  a  bed  shee t  a round  the

<hr ,we ' r  r ' l : l n r  q t l n r - , r l  ba f  . IHopk ins ]  adv i sed  tha t  he  i n fo rmed

Sergeant Freeman about this and was told to have Love remove the

c h 6 6 1 -  ' /  / n ^ . -  ^  a d d e d \  -  J  A d d i  r i  o n a  l  1 r r1 Z  . a t  5 - L  \ C l L l P l r d D - L r  r - g g + ' + v ' r o f  I  J ,

F-rcFmAn ar:knowl er ' lcrecl  that he was aware that inmates coul-d commit

s r r i r - i dc  h \ /  r v r r . :  a  shee t  Lo  e i r he r  t he  shower  doo r  suppo ru  ba r

o r  t he  bunk  beds .  (See  F reeman  Dep .  a t  37 -38 ,  12 . )

G iven  tha t  t he re  a re  l ncons i s tenc ies  i n  F reeman  and

I J n n l . i  n c ,  c  . a ^ . - o r r n l  s  r t r  - h a  c h p a t  - i \ / i  n r - r  i  n c i d e n C  a S  f  o u n d  i n  t h e i rl r v v ^  r  '  L r

r a c h a - t  i  v A  r l a n n c  i  I  i  4 n g  a n d  G B I  i n t e l v i e w s ,  t h e r e  a r e  n u m e r o u s

- _ , J  _ : ^ - r  € i  ^ _ - -  - . , ^ ^ r :  ^ - ^  - - r  ^ r c d i l r i l  i - v  d e 1 - e - r i n a t i o n sc t l l ( l  5 L 9 r l L I I U d r l L  L c I L L  u a - L  9 u E - L r u

c h a t  s h o u l d  b e  a d d r e s s e d  b y  a  j u r y .  V i e w i n g  t h e  f a c L S  i n  t h e

l i o h i -  m o c t  f a r r o r a L r l  e  - r '  D l a i n f i f f -  a  i r r r v  r - a ' r ' l  ' ' l  f  i n ' l  i - L : i -  b o t hl t v r r L  L L , u r L  "  J " , l

Ereeman  and  Hopk ins  knew tha t  Love  had  t i ed  a  shee t  t o  the

shower  doo r  suppor t  ba r  .  As  desc r ibed  sup ra ,  a  j  u ry  cou . Id
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r e a s o n a h l v  i n f e r  t  h a 1 -  F - e e ' r a n  a n c l  H n n k i  ^ " ^ f e  O fr  r r r l r !  u r r s  r r u l J ^ l r r r  y  a ! { a r

- ' - '  - - o v e  
w a s  S u i C i d a f  b e r - : r r s e  n f  r ^ r h a -  i - r : n s p i 1 6 d. r  P r J r -  l . r r r  L  !  L y

a t  Love ' s  i n rake .  Ope ra r i ng  unde r  t h i s  v i ew ,  a  j u r y  cou .Ld

reasonab ly  conc lude  tha r  F reeman  and  Hopk ins  knew tha t  Love ' s

s h c t r r - t  v  i  n o  ' n r - i  d e n f  w a S  a  S U i C  j  d e  a t t e - ^ '  i n  n r ^ r y - o c c  ' l ' h , r e

i n ^  l h a  l - n r - : l i f  \ 7  . ' f  f h a  - i r - r l m < l -  ^ n . a <  :  f : i r - m i n d a d. . . ' - - - - -  I  u ry

r - n r r l  - l  r r ' l  - r n a f  o l  v  c o n c l u d e  r h a t  F r e e m a r  a n c l  H n n k  i n s  w e r e

q r r h i a . i -  i \ 7 a -  \ /  A r , , , F  r a  o f  a  s f r o n o  I i k a l i h o o d  o f  S u i c i d e .  S e e

M n y h n  t r . r l F l -  f  a .  4 6 q  F  S l n r \  ? d  : f  6 ? R  / \ \ - r  a l l  n f  j - h a  n r r h l  j g l 6 d

- - - ^  1  1  ^ r ^  ^ - ^ ^ ^  T  L -apper_a re  cases  r  nave

oe rendan ts  we re  awa  re

i . r n r n n c r  |  / _ \  / - r - : n t  q r r r r ' r ^ r \ /  i n . l . ' r m F n t  / ' 1 r  i r r a l , T  m o n f  ^ s  A  r a A f f e I .  O f

] aw  on  the  ques t i on  whe the r  de fendan ts  were  aware  o f

subs tan t i a f  r l s k  o f  se r i ous  ha rm . " )

t r , , r r -  h a r  : <  |  h a  q , , n r a m a  a / r r r r l -  a v n l : i  n a . l  i n  F : r m o r

o f f i c i a l  may  *no r  escape  l i ab i l i t y  i f  t he  ev idence  show Is ]  t ha r

he  mere l y  r e fused  t o  ve r i f y  unde r l y i ng  f ac t s  t ha t  he  s l r ong l y

s r s n F r : l -  F . l  t . '  h a  r r l l e  ^ r  ^ ^ ^ - i h ^ ^  - ^  ^ - \ n f i r m  i n f e f e n C e S  O f  r i S kJ u J u s v L L u

f  L : 1 -  L F  c i -  . . n / r l  r r  c r r q n e r - f  e d  f o  p x i s t . / '  5 1 1  U . S .  a t  8 4 3  n . B .  . ' I n

o the r  words ,  t he  Cons t l t u t i on  does  no t  re \ .na rd  those  who  p lay

n q f  r i  r - h  "  M - r n h - r r r n r r a f  l - a  A G q  t r  S r r n n  ? r 1  a r  A A \  / , ^ i  l -  i n n  F - ^

843  n .8 ;  McG i f f  v .  Duckwor th ,  944  F .2d  344 ,  351  (7 th

r , o n k i n n  ; r t  t h a  t n - a l i r v  o f  - h e  . i r . | m s t a n c e s  k n o w n

e n d  H n n k r n <  :  i r r r v  r : o r r -  r J  r e a q n n a h l  \ /  i n f e . f  t h a t

H a n k i n q  r p f r r q e d  f . \  r r e r ' i  f r r  r r n d a r l  r . ' i n a  f  : . i - a
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o f  recen t  su i c ide  a t tempts ,  i t  wou ld  be
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con  f  i  - rm  in fe rences  rega  rd ing

c f  r . n . r ' l  r z  c  r r  q n e  r - f  e d  r o  b e  t  r u e .

2. ReckTess Disregard of

Ass r rm i  nn  rha t  F reeman  and

o f  a  subs tan t i a l  r i s k  o f  Love ' s

f i nd  tha t  t he i r  response  was

consL j  t u te  r eck less  d  i s reqa rd

F .  3d  a t  538 -39 .

Love ' s  su i c i de  r i s k  Lha t  t hey

tbe S1d'icide Risk

l - l n n l z i n c  u r o r a  e , , l - \  i  a / - f  i  t r o l  t r  r r r : r a

c r r  i  n i  r l a  r  i ,  r r r r  n n t t  l  c l  r a :  e n n r h l  r r

s r r " i r - i e n * l v  i r " c l ' f  f e r e n t  a s  t o

o f  t he  r i s k ,  See  Co leman ,  349

Af te r  Love  was  obse rved  t y ing  a  shee t  t o  the  shower  doo r

h a r -  F  r e e r n e n  l - o l  c l  H o n l , j r c  t . '  f e l I  T  o r r e  t o  t a k e  d o w n  t h e  s h e e t .L v r  v  r r v y J r r r r

T h t r  f ^ . 1 -  l - h ^ ] .  H o n k i n s  r e t u r n e d  t o  t h e  c e l l  w i t h  t h e  i n t e n t i o n  o f

n r d e r i n o  T , n r r e  t o  r r n f  i e  a n d  r e m o v e  t h e  s h e e t  f r o m  t h e  s h o w e r  d o o r

b a r  j s  n o t  s u I f i c i e n t  i n  i t s e l f  t o  a b s o l v e  F r e e m a n  a n d  H o p k i n s

f  r . r r  I i e h i I i f r r  q i n c e  L o v e  h / o u f  d  h a v e  b e e n  a b . I e  t o  S i m p I y  w a - i t

r r n t  i l  H o n k r r s  l e ' r  t o  r e s u m e  h i s  s u i c i d e  a L t e m p t .

Cons r i t u t i on  does  no r  ho ld  o f f i c i a l s  l i ab Ie  on f y  when  t hey  do

- ^ i h  j  h ^  ' /  M n m h n r r r / r u e t t e /  4 6 9  F .  S u p p .  2 d  a t  6 4 6  ( e m p h a s  i s  r n

n r i n i n : -  I  r - i j -  i r . r  r - F , ' . -  i 6 r i  I  q h a n , r . i  3 2 L  F . 3 d  6 1 6 ,  6 2 2  ( 7 L h

Ci r .  2003 ) )  .

Moreove r /  when  Hopk ins  re tu rned  to  the  ce l l  and  found  tha t

Love  had  a f ready  t aken  down  Lhe  shee t .  no  f u r t he r  ac t i on  was

taken .  F reeman  and  Hopk ins  d id  no t  p lace  Love  on  su i c ide  wa tch i

d id  no t  con tac t  med ica f  o r  men ta l  hea l th  p ro fess iona ls , '  d id  no t

qhae*  an r l  o rhe r  ooLen t i a l  i ns t r umenLs  o fL d r \ E  d w d y  H

: L a c e  L o v e  i nI

"  The

30

a n  i s o f a t e d  c e l f ;  d i d  n o t



i nc rease  the i r  obse rva t i on  o f  Love ;  d id  no t  ques t i on  Love  as  to

why  he  had  r i ed  the  shee t  down  on  the  shower  doo r  suppor t  ba r ;

and  d  i d  no t  even  reco rd  t he  i nc i den t  i n  t he  j  a i - L  l og ,

t r s s F - f  i A  l  I  \ r -  t h e v  . l '  " r  - h i  n  e  u - n r r n l  e  l . o ' r r s  -  L O V eL o r u - - L r o f  f  y ,  L - r u . ) i  u - L r  r r u L r r - L r r g  q  L v u P

h : - n c r i  h  i m s e  I  f  w r  l - h  t h e  s h e e r  .

F r c A ' n ^ r  a n d  H o n k i n s  w e r e  n . 1 T  r e o t t i  - e d  L o  t a k e  a I I  o f  t h e

above- l i s ted  ac t i ons  to  avo id  1 iab l l i t y .  However ,  t hey  were

- a o r r t  r a r . l  - .  f  A k e  a j -  l F A e t  q / - \ m F  n r a \ / a n i ^ t ;  - r e  c _ F n q  i , _ \  ' r i n i m l Z e

t he  r i s k  o f  Love ' s  su i c i de . C f .  Snow ,  420  E .3d  a t  I 2 l 0

( reve rs i ng  g ran t  o f  su rnmary  j udgmen t  whe re  j a i l  o f f t c i a l  may

have  known  o f  s t rong  su i c ide  r i sk  and  d id  no t  i nc rease

observa t i on  o f  de ta lnee ,  remove  i t ems  f rom the  ce f f  t ha t  cou ld

be  used  t o  ha rm  onese l f ,  i so l a te  t he  de ta i nee ,  o r  r e ru rn  he r  t o

a  hosp l t a f ) ;  Cag fe ,  334  E .3d  a r  984 ,  989 -90  ( j a i 1  o f f i c i a l  was

no f  r l e - ' he -a te l v  i nd i f f e ren t  because  he  obse rved  Lhe  de ta i nee

f  i  f t - can  n i  n  ' f  65  v i a  cLosed  c i r cu i t  t e l ev i s i on ,  and  t he

deca inee ' s  " ce . I l  had  been  s t r j  pped  o f  imp lemen ts  t ha t  m igh t

ass i sc  su i c i de , "  such  as  t he  de ta i nee ' s  shee t s ,  be IL ,  shoe laces ,

: nd  nn -ko t -  - . n iFn t  s )  ;  Be I che r .  30  F .3d  a t  1393 -94 ,  1401  ( j a i l e r

w .c  - n t -  . l e l  i l r e ra re l v  i nd i  f f e rence  because  he  moved  de ta i nee  t o  a

ba re  ce f f  and  checked  on  h im  eve ry  f j ve  m inu tes ,  i nce r  a l i a ) ;

F " . ) , ^ , 1 o r  ? n ?  F c d  A n n x  a l  7 6 4 - 6 5  l a f  l e r  n t r e e r r r ' n . r  n r i s o n e rr -  -

t r y i n g  t o  a t t a c h  a  s h e e t  L o  a  s t a j r w e l l  a n d  c o n c l u d i n g  t h a L  h e

was  a  rh rea r  Lo  hang  h imse l f ,  j a i l e r s  p l aced  p r i sone r  i n

admin i s t ra t i ve  seg rega t i on  where  he  was  checked  more
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f  r o n r r o n r  I  r r \  L  .  M ^ m h ^ ,  r  r / " r ,  r  a l -  |  a  l . 6 q  F  q r r n n  ) d  ^ r  6 4 6 - 4 1  / " r : i  r r a n

f  i a " e - ' r e  f : i  r r r F  T -  * ^  1 s  o L ) i e c r  s  f r o m  n l a i n t i f fL J U _ - r _  L d J | s  a w d y  \ r o l r Y s r  \ , t r u  v v J U v e J  r r v , "  p r u - l

i n  comb ina t i on  w i th  he r  f a i f u re  to  take  many  o the r  measures ,  I

canno t  conc lude  Lha t  summary  j udgmen t  i s  app rop r i aLe . " )  .

G iven  tha t  Love  vTas  seen  p repa r ing  to  conmi t  su i c ide  us ing

.  h a d  c h 6 6 r  n a r ! ' = r q  f h F  r r . . ) q f  s i o n i  f  i r - a n t  i n a C t i O n  w a S  F T e e m a n

a r r l  H o n k . n s ' s  f a i l r t r ^  l - ^  - : 1 z a  : r . r : "  r  ^ r ' 6 f  S  a C C e S S  t O  t h e  S h e e t S .

As  Lhe  d i s t r i c t  cou r t  i n  Mombou rque t t e  f ound  "mosc  re l evan t . r "

r h a  . i _ e i  I  n f f  i  c i : l  \ . d i  d  n n r  t : l r a  a r ^ r a r r  f  r ^ m  h t  r  i ^ - i  € f  - ^ t ,  ^ t - r ^ ^ { - ^L r - r  J u r r  r r v -  L q A U  u * u t  L  ! w r L '  P t a f  r r L  u u j c t - L D

she  cou ld  use  Lo  hu r t  he rse l  [ ,  i n c l ud ing  bed  shee ts . I t

does  no t  Lake  an  expe rL  i n  men ta l  hea l t h  t o  r ea .L i ze  rha t  a

pe rson  shou ld  no t  be  - [e f  t  a ] , one  fo r  any  pe r iod  o f  t ime  w i th

mace r j a l s  w i t h  wh i ch  she  had  t r i ed  Lo  k i l l  he r se l f  on l y  a  f ew

,  , . 1 7days  ea r l i e r . " "  469  E .  Supp .  2d  a t  646 .

r z  r i  n r t  l -  h : l -  E  raa r , r . an  andr r r  s u  u | l c r r y  I  d  J  u r J  r r o u f  y  ! f  r r u

H n n k r  n q  h : d  q 1 1 l j p , - - i  r r o  l . n n r ^ r l  c . l r r c  n f  r  q j - r ^ n . r  I  i l . a l i h n n d  r h a t

Love  wou ld  commi t  su i c ide  and  tha t  t hey  reck less fy  d i s rega rded

the  r i s k .  To  f i nd  Lha t  t hey  we re  no t  de ] i be ra te l y  i nd i f f e ren t

to  the  r i sk  o f  se l f -ha rm.  the  Cour t  wou fd  have  to  reso l ve

€ a r - f  , r >  . . 1 .  e n r r . a c  n a l , a  - r a r - ? i h i  I i t ' z  , . J e t . a - m r  n : f  i . r q  : n d  d f a Wu r J l r u s ! J ,

21 For  a  more  ex tens ive  vers ion  o f  the  fac ts ,  see  Fo! . i le r  v .  cha t tooqa
C n t y . ,  G a . .  N o ,  4 : 0 7 - c v - 1 4 5 ,  a t  * 1 4  ( N . D .  G a .  A p r .  2 5 ,  2 0 0 8 ) .

22  The Mombcurquet te  cour t  a lso  found tha t  remova l  o f  i tems tha t  can  be
u s e d  t o  f a c i l i t a t e  s u i c i d e  -  a n d  s p e c i f i c a l l y  t h e  r e m o v a L  o f  s h e e t s  -  i s  a
- ^ m m ^ n  j - r r  ^ , 1 ^ + i ^ 6  . , h i c h  h a s  b e e n  n o t e d  i n  n r j m e r o u s  c o u r t  d e c i s i o n s .  s e e
1 6 9  F .  s u p p .  2 d  a L  6 4 6 ;  s e e /  e . q . ,  c o l e n a n ,  3 4 9  F . 3 d  a L  5 3 q  ( h o I d ; n o  E h a E
j  l r y  c o u l d  - e a s o n a o  r y  d o o L c e  L h a L  a p p e l l a n L s  r e c k . L e s s - L y  o i s . r e g a r d a d  a  k n o w r
s r i c - d e  r i s k  L . h e n  E l ^ e y  i s s u e d  d e t a i n e e  a  b e d  s h o e f  a n d  p l a c e d  h i r n  i n  a  c e I I

- - . ,  ^ ^ , , 1 . 1  ^ ^ r  6 r c i  l i ,  ^ l ^ . c a ? r , a  h i m \
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i n fe rences  adve rse  to  P la in t i f f  -  a f f  o f  wh ich  a re  p roh ib i t ed  a t

r . r r . . r  r  ^  . - r _ ] 1 : t F 1 v  f i n d  E  r a F . r A n  a n dL L r r s  S L C I g E .  d  J u l y  r t r o y

H n n k r n e ' c  a r . l n r r a ' r i -  q  f .  l - ' .  n a - s ' r a s i r r e -  P f a i n t i f f ' s  S e c t i o n  1 9 8 3

, - l . r i n  ' q  o e n r l i n e l  v  d i  q n r r f  e c l  a n d  m r r s f  n - . c e e d  L o  t r i a - 1  .

C. Miscel laneous Issues

7. Qualified Innunity

F reeman  and  Hopk ins ' s  mo t ion  fo r  sun rmary  ' j  udgmen t  and

q rnn . \ r f i no  h r ' c f s  r l o  no t  nen t i on  -  l eL  a l one  add ress  -  t he  i s sue

o f  qua l i f i ed  immun i t y . 23  (See  Doc .  nos ,  36 ,  58 ,  62 . )  Due  Lo  che

fa i l u re  t o  p resenL  Lhe  i s sue  he re ,  t he  Cou rL  w i I I  no t  ana l yze

o r r a l  i f  : F . l  i m m u n i l v  i n  r e s n l v i r o  t - h e  n o r  i . ' r '  f r r  < r r r r a r r z  -  r - l . r r n e n t .
Y u a t t l l E u  I  J  * e Y ,

The  fac t  t ha t  t he  de fense  was  ra i sed  i n  the  Answer  (doc .  no .  11 )

i s  i r r e l evan t .  See  Ho fde r  v .  N i cho l son ,  281  Fed .  Appx .  184 ,  190

(11 th  C i r .  2008 )  ( pa r t i es  may  no t  bu ry  l s sues  i n  t he  p l ead j  ngs

and  resu r rec r  t hem a f t e r  sumnary  j udgmen t ) ;  Ba rke r  v .  Good r i ch ,

649  t r . 3d  428 ,  432  (6 rh  C i r .  20 f1 )  ( a l t ho r . t gh  sove re ign  immun iLy

de fense  was  ra i sed  i n  answer ,  de fendan t ' s  f a i l - u re  t o  asse r t  t he

de fense  i n  mo t i on  f o r  sunxna ry  j udgmen t  wa i ved  t he  j s sue ) ;

Feh fhabe r  v .  Feh lhabe r ,  102  F .2d  81 ,  84  (5 th  C i r .  1983 )

(aL though  i ssue  was  ra i sed  i n  answer ,  i t  was  deemed  abandoned  by

fa i . Lu re  to  ra i se  i t  i n  su rnma ry  j udgmen t  b r i e f s ) .  W i thou t  more ,

i t  i s  a . I so  i r r e l evan t  LhaL  F reeman  and  Hopk ins  have  c i Led  cases

: u l u l r o < < i  n n  n r r . a l  i f  i o d  i m m , , n i  f  \ / S e e  U . S .  v .  K a f l e u r .  1 6 8  F e d .

23 Qua l i f ied  l lnmun i ty  i s  o f
m e r i t s  o f  P l a i n t i f f ' s  d e f  i b e r a t e
F e d .  A p p x .  3 2 1  ,  3 3 5  ( 6 t h  C i r .  2 0 0 5 )

^ l  r r . l  I  r r

i nd . i f fe rence c .La im.
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Appx .  322 ,  321  (11 th  C i r .  20A6 )  (wh i l e  de fendan t  c i t ed  seve ra l

cases  re fe renc ing  an  i ssue ,  i t  d id  no t  " c lea r l v  p resen t "  t he

i  e e ' r a  a n . l  - h a  . , 1  :  . f  r i C t  C O U r t  a n d  L h e  / - \ n n o q  i n / - r  n a r t  \ ,  \ . , a r e  n o tY  } J u !  L ) '

n l - r ' l  i  a r t c d  l - n  r z l d r o c c  l - h o  i c c r r a l

r a i se  a  de fense  t ha r  F reeman  and

ra i se .

In  sho r t ,  t he  Cour t  w i l - 1  no t

F o n k i  r s  l h e r r c e l  r r e c  . l e c l i n e d  C O

r - l : i m <  : a : i n < l .

Coun t  F i ve  o f

2. State Law Claias

Fo r  s im i f a r  r easons ,  P fa i n t i f f ' s  s t a te  l aw

F - a a n a n  : r r J  H . r n k i  - .  m . - c 1 -  h r ^ ^ a 6 . l  f  ^  t r i a l .

P la in t i f f ' s  Comp la in t  asse r l s  c f a ims  aga insL  F reeman  and  Hopk ins

p red i ca ted  upon  v i o .La t i ons  o f  a  Geo rg ia  s taLu te  and  che  Geo rg ia

Cons t i t u t i on . (See  Comp l .  q$  169 -92 .  ) F  r a a m : n  : n u  l  H ^ n L i  n e

acknow ledged  t he  pend inq  s ta re  I aw  c l a ims  i n  Lhe  mo t i on  f o r

,  ^ ^  l _ h a  n l e e r - l i  n r - r s  e - . , ]  - a < a r ' A . l  .  h 6 i  _  i r ^ , r r n e n L S
P d r  L _ L d r  J  u u g ' I s u L  \ J r r  L r r L  y t L o u t r r 9 J  e . . u  _ r r E r !  d r 9 u r

" f o r  ano the r  day .  "  (Doc .  no .  13  a t  2 .  )  However ,  F reeman  and

H o n k i n s t s  m o f i o n  f o r  - r d  q r r n n n r r i n a  h r i a f c  n n l r rJ  u ! _ r 9 r L ' s r r L  a r r s  J  J y r - v !

add ress  t he  mer i t s  o f  P fa i n t i f f ' s  sec t i on  1983  c fa im .  They  do

no l  add ress  rhe  pend ing  s ta te  l aw  c l a ims  aL  a f f .  (See  Doc ,  nos .

36 ,  58 ,  62 . )  Cu r renL l y  uncon tes ted ,  t he  s ta re  l aw  c fa ims  sha f f

n r n n a c r ' l  f  , . \  |  r i  . a  1

3. Violation of Local Rales

D e f e n d a n t s  c o n t e n d  t h a t  P l a i n t i f f  h a s  v i o f a t e d  t h e  C o u r t ,  s

Loca l  Ru les .  F i r s t ,  De fendan ts  ob jec t  t o  a rgumen ts  se t  f o r t h  i n

P fa in t i f f ' s  response  to  De fendan ts '  s ta temen t  o f  f ac t s  on  the

g . round  t ha t  P la i n t i f I  has  v i o l aced  t . he  page  number  f im i ra t i ons



es tab f i shed  by  Loca -L  Ru Ie  7 .1  ( a )  . (Doc .  no .  58  a t  1  n .  1  .  )

Second ,  De fendancs  ob jec r -  Lha t .  P -La in t i f  f  does  no t  c i ce  t o  - Lega l

au tho r i t i - es  o r  t he  fac tua l  reco rd  i n  v io fa t i on  o f  Loca f  Ru fe

7 .1 (b )  .  ( I d .  a t  4  n .2 ;  Doc .  no .  62  a t  1 . )

" A h c a n r  n r t  o r  n e r n t  s s i  o n  o f  t h e  l ^ . o r r r -  -  n . \  h r i  c r  s h a l fy '  r v !

exceed  Lwen ty - s  i x  ( 26 )  pages  i n  l eng th ,  i nc l us i ve  o f  Lhe

ce r t i f i ca te  o f  se r v i ce  requ i red  bv  LR  5 .1 . "  S .D .  Ga .  Loca l  Ru .Le

7 ,1 (a )  ,  P la in t i f f ' s  response  Lo  De fendan ts '  s ta temen t  o f  f ac t s

exceeds  th i s  page  l im i ta t i on . (See  Doc .  no .  54 -1 .  )  And  as

n F c F . d F n i s  n ^ i ^ f . r l  P l a i n - i ' f  r r l i I i z e s  t h i s  d o c u m e n t  n o t  o n l v
I / v r  r r e  v e e

t o  r espond  t o  De fendan ts '  s t a temen t  o f  f ac t s ,  bu r  t o  r espond  t o

De fendan ts '  mo t ion  fo r  su rnmary  j  udgmen t  b r i e f . G iven  tha t

P l -a . i n t i f  f  ' s  b r i e f  i n  response  to  De fendan ts '  mo t ion  fo r  summary

i  r . l c r r r F n f  i s  i t s e l f  t - q l a n 1 - v - c  i  x  n a f l e s  ( s e e  d o c .  n o .  5 4 ) ,

Pfa in t i f f ' s  i nc lus ion  o f  ex tens i ve  l ega l  a rgumen ts  i n  t he

response  ro  t he  scaLemen t  o f  f ac t s  i s  an  i napp rop r i a te  end - run

> r n ' r n ^  r h a  n . a n a  I  i m i r : f  i n n q  : n n l  i  r - , a h l  e  f o  l -  h e  q r m m a r v  i r c l r r n a r fL r r g  I J q Y s  
I  v I J  s l ' y r r  v e v l e

r - ' - r  a f i n a  r - c  D : n ^ o r a  J e w e l e r s  1 9 9 5 ,  I n c .  v .  P a n d o r a  J e w 6  l  r \ ?
:-:ilL :ji-i1

LLC,  No .  09 -61490 -C Iv ,  20 I I  WL  1807676 ,  a t  +4  (S .D .  F l a .  t l a y  12 ,

2 n - ' \  t l ^ / 1 ' d i n ^  l h ^ f  : n ^ l r r < i r ' \ n  n f  l e n a l  a r o  r m c n t s  i n  e x h i b i L s

improper l y  c i r cumven ted  the  page  I  im i ta t i on  fo r  a  sun rmary

j udgmen t  r ep l y  b r i e f )  .

P l a i nc i f f ' s  r esponse  t o  t he  s ta temen t  o f  f ac t s  i s  sa tu ra ted

w i t h  l ega I  a rgumen ts .  Th i s  i s  i t se l f  i napp rop r i a te  unde r  Loca f

Ru le  56 . I ,  wh j ch  a l l ows  a  t ' sepa ra te ,  sho r t .  and  conc i se "
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s ta temen t  o f  ma te r i a l  f ac t s  and  response  the re to .  See  S .D .  Ga .

Loca l  Ru le  56 .1 - .  Th i s  Loca l  Ru le  a l f ows  " conc lus i ons  o f  l aw"

l - i r r l -  , ^ 6 r - ^ i n l r r  . l n c q  n r ' \ -  n 6 r n i  1 -  F y l -  F n q i r r e  l a r r : l  e r r r l r m a n t  r . r h i  4 l  i gL  r u  L ' r r l

^ r . . l r  n a - r  
-  r r  r o q a r v o . l  f  a r  q ! r n m p r \ /  i r r d n m a r l l  b r i e f s .  S e e  R e n o  V .

Cj - t y  o f  Ch i cago ,  No .  10 -cv -6114 ,  2A I2  WL  23684A9 ,  a t  *1  (N .D .

I l I .  June  21 ,  20L2 )  ( d i scuss ing  ana logous  ru l  e  and  sLaL  i ng  Lha t

Lhe  "pu rpose  o f  Loca l  Ru le  56 .1  s ta temen ts  i s  t o  i den t i f y  t he

re levan t  adm j  ss  j b ] e  ev i dence  suppo r t i ng  t he  ma te r i a -L  f ac t s .  no r

t o  make  f ac tua l  o r  - Lega -L  a rgumen ts ' / ) .

The  Cou r t  f u r t he r  obse rves  t ha t  P la i n t i f f ' s  counse l ,  M r .

R^ tq .n -  has  s ' n r  l a r -  r z  v i  o l  a re r l  r hpse  T ,oca f  Ru les  i n  o the r  caSeS ,

See .  e .9 . ,  D 'An t i gnac  v .  Dee re  &  Co . ,  No .  l : lO -cv -116 ,  Doc .  no .

64  (S .D .  Ga .  May  4 ,  201 ,2 ) ;  Ha r r i s  v .  FPL  Food ,  LLC ,  No .  1 :09 -cv -

166 ,  Doc .  no .  75  (S .D .  Ga .  Feb .  7 ,  20 I I ) ;  Heg re  v .  Sa f l y  Beau ty

Ho fd ings ,  I nc . ,  No .  1 :07 -cv -161 ,  Doc .  no .  28  (S .D .  Ga .  June  30 ,

Mr ,  Ba t son ' s  r esponses  Lo  s ta temen ts  o f  f ac t ,  a f f2008 )

i n e n n r n n r i . e l -  a l  r r  i n r l n r _ -  - ' - - n r m c n f  h : r r a  r - o n q i  q f  p n i  l \ /. . . - - - \ , r d L E l r  w r L l r  - L E 9 d - L  d r ! u r , t u r r L ,  o u r . r L f  y

f r us t ra ted  th i s  Cour t  and  was ted  i t s  resou rces .

Loca l  Ru le  ? ,1  ( b )  r equ i res  mo t i ons ,  r esponses f  and  b r i e f s

to  suppor t  eve ry  fac tua l  asse r t i on  w i th  a  c i t a t i on  to  the

fac tua l  r eco rd .  I t  a l so  requ i res  c i LaE ion  t o  suppo r t i ng  l ega I

a u t h o r i t i e s .  S e e  S . D .  G a .  L . R .  7 . 1 ( b )  .

D e f e n d a n t s  t h a t  P f a i n t i f f  h a s  f a i l e d  t o

asse r t i - ons  w i th  c i t a t i ons  to  the  reco rd .

54  a t  7 ,  1 -L -L2 ,  15 -16 .  )

T h e  C . ' r - -  a o r c c s  w i  r - l

suppo r t  a l  I  f acLua l

r q a a  n ^ ^\ \ J w r  ! . Y . /
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Defendan ts '  ob jec r i ons  a re  susLa ined ,  and  t he  Cou r t  w i I I

on l y  cons ide r  P la i n t i f f ' s  f i l i ngs  t o  t he  ex ten t  t ha t  t hey  comp ly

w i t h  t he  Cou r t ' s  Loca f  Ru les . ' 4  See  Bagwe l l  v .  Peach t ree  Doo rs  &

Windows ,  I nc . ,  No .  2 :08 -cv -191  ,  2A I1  WL  1497831 '  a t  *5  (N .D .  Ga .

t r a F ,  A  t n 1 1 \  r r ] a n r r i n n  m n r i n n  r n  q j - r i  k p  h r r l -  " r ]  l q r e a e r ' - l  f i n a l any

s ta temen ts  o f  ma te r i a f  f ac t  o r  responses  the re to  tha t  do  no t

compfv  w i th  the  requ i r€men ts  o f  LR  56 .L " ) t r r r r 1 - h a r  t h a  a ^ r r r 1 -

h F r e h \ /  n o f i f i e s  a n d  w a r n s  M r .  B a t s o n  t h a t  f u r t h e r  v i o l a t i o n s  o f

t h e s e  L o c a l  R u I e s  i n  o L h e r  c a s e s  m d y  I e d d  t o  s a n c t i o n s  d g d i n s t

^ i -  n a r c n n : l l ' r  : q , r a l l  i <  q f r  k i n a  h i q  r - *  F : I r - - ^
- r . r r r  I r L  y .  o r  w s  ,  N - r - . ,  r . f  J  l r r J r r u v l r P i l a r r L  r  r t f  I ' v - .

IV. CONCI"USION

For  the  reasons  se t  f o r th  above ,  De fendan ts '  mo t ion  fo r

summary  j udgmen t  (doc .  no .  36 )  i s  DENIED.  P la in t j - f f ' s  mo t ion

fo r  l eave  to  f i f e  a  su r - rep fy  b r i e f  (doc .  no .  59 )  i s  DENIED As

M O O T .  T h i s  c a s e  w i f f

ORDER ENTERED at

2013 .

2a D is regard ing  these mat  e r i  a l  s
o f  r h e  r o t i o n  L o r  s L m m a r y  j u d g n e n L .

n - a n o o d  l - ^  t -  r i :  l

A U q U S r a ,  U e O r g  r  a ,  r n f s
--' r(V

STATES DISTR]CT . ]UDGE
D I S T R I C T  O F  G E O R G I A


