
IN THE I'NITED STATES DISTRICT COI'RT FOR THE
SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

LARRY THORNTON and
LYNDA GRISBY-THORNTON,

r - L d - L r l L - L r r D ,

v .

UNITED STATES OF AMER]CA,

*  a \ 7  - 1  ' , ]  1 - T n A

De fendant .

O R D E R

Presen t f y  pend ing  be fo re  the  Cour t  i s  De fendan t ' s  Mo t ion

fo r  Summary  Judgmen t .  (Doc .  no  '  13 .  )  Upon  due  cons ide rac ion ,

th i s  mo t ion  i s  he rebY  DENIED.

I. BACKGROUND

A. Factual Background

In  Feb rua ry  2009 ,  med  l ca l  emp l  oyees  ac  Lhe  Augus ta  VeLe rans

A f fa l r s  Med ica f  Cen te r  ( "Augus ta  VA" )  conduc ted  a  co lonoscopy  on

P fa in t i f f  La r r y  Tho rn ton  i n  Augus ta ,  Georq ia .  (Comp l .  5 I  5 .  )

The  Augus ta  VA emp loyees  removed  and  tes ted  two  o f  Mr .

Tho rnLon ' s  co lon  poJ  yps  and  subsequenL l y  i n f o rmed  h im  Lha l  t hey

were  cance rous .  ( I d . )  An  i n i t i a f  su rge ry  was  schedu led  and

ne r fo rmec l  on  Ao r i l  29 ,  2A09 ,  ( I d ,  l l q  5 '  7 . )  Fo l l ow ing  t ha t

su rge ry .  Mr .  Tho rn ton  ran  a  feve r '  and  on  May  2 ,  2009 ,  t he

Augus ra  VA  pe r fo rmed  a  second  su rge ry  t o  Look  f o r  po ten t i a l
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I eakage  a t  t he  s i t e  o f  t he  i n i t i a l  ope ra t i on  and  pe r f o rm  an

abdomlna f  washou t .  ( I d .  91  8 ;  Doc .  no .  17 ,  Ex .  2  aL  8 . )  A f t e r

t -he  co r^on . l  q r r r . r c r \ / -  Mr .  Tho rn ton 'S  cond i t i on  worsened  and  he

su f f e red  add i r i ona  I  comp l i ca t i ons .  (Comp I .  $ {  10 -11 .  )  He  was

p laced  i n  an  i nduced  coma  and  u l t jma te l y  a  Lh i r d  su rge ry  was

r a a r r i  - a r .  / l d  \  T h ^  ^ ' , ^ , , c t - :  \ / A  r ' l i  c n h r  r n a . i  V r  T h ^ r h - ^ -  ^ -  J U l y\  r v .  /

10 ,  2009  -  ove r  two  mon ths  a f t e r  h i s  i n i t i a l  su rge ry .  ( I d .  q l

12 , )  P la i n t i f f s  a l f ege  t haL  r , he  f i r s t  and  second  su rg i ca l

n o n l  i r r c n r I r z  n o r f n r m c d  : n d  n r o x i m : f c l r z  r : A r r a ^ r\ r P E . L a L - l \ J r . r  w c l c  r r e 9 -  J r r u  I J - J ^ r - ' L q L L r J

wide  a r ray  o f  damages .  such  as  phys i ca l  pa in ,  med i ca l  expenses ,

r ^c f  6 . r h i - ^ c  : - . 1  l osc  conso r t i um .  (Td .  9 l 9 l  14 -15 . )

B. Procedural History

T n  s e n r e m b e r  2 0 - n -  P l a i r r  i r f s  n r e s e n t e d  a n  a d m i n i s t r a r i v e! r r  u  r y  L  ! r , r v !

n l e i m  f o  t h e  D e n a r t m e n t  o f  V e t e r a n s  A f f a i r s  ( d o c .  n o .  I 1  ,  e x .

' ) \  ^ , ! F - , - - h l -  ? Q  U . S . C ,  S  2 6 7 5 . 1L t t  P u !  r  u a r r  L Pla in t i f f s  i nc fuded  the

fo l l ow inq  i n  t he i r  admin i s t ra t i ve  c la im :  a  s tandard l zed  c fa im

1 - , ^ r -  n : . r a  r l  r i m  s 1 ' r . i a r \ r .  : r  I  a * l  a r  F . O n  P l a i n t i f  f S 't / s Y !f o rm;

a . . n a r t  n r  Q ^ n A l - l  
-  

G r . r s s .  e v n l a i n i n c  h i s  n n ' r ' n r  a n d  t h es ^ P s !  L ,

bas i s  f o r  t he  c l a im ;  D r .  G ross ' s  cu r r i cu fum v i t ae  ( ' tCV" ) ;  and

cop ies  o f  pe r t i nen t  med i ca l  r eco rds .  (See  Doc .  no .  L7 ,  Ex .2 , )

On  Ju l y  20 ,  2O I I ,  P l a  i nL i f f s  f i l ed  a  Comp la in r  aga ins t

De fendan t  under  the  Federa l  To r t  C la ims  Ac t  (FTCA)  ,  28  U .S .C .  SS

2611 , -2680  ,  a l l eg ing  med i ca . I  ma -Lp rac t i ce  by  emp l  oyees  o  f  t he

:  S e c L i o n  2 6 7 5  r e q * - - L e s  a
r h h r ^ h r i : r 6  r 6 ^ 6 / a l  : d a n- ,  -  c y  p r l  o r
f ^ r  m ^ n  6  \ ,  / l : m r ^ a e

c la inant  to  f i rs t  p resent  h is  cLa im to  the
to  b r inq . i -nq  su i t  aqa ins t  the  Un l ted  Sta tes



Augus ta  VA.  (Doc .  no .  1 .  )  P fa in t i f f s  a t tached  a  sworn

a f f i dav i t  f r om Dr .  G ross  exp la i n i ng  h i s  op in i ons  and  t he  bas i s

fo r  P la i n t i f f s '  c f a im  ( comp ] . ,  €X .  1 ) ,  as  we .L1  as  Mr .  Tho rn ton ' s

med i ca ]  r eco rds  ( comp .L . ,  exs ,  2 -19 )  .

On  November  11  ,  2A11  ,  t he  Un i red  S t .aLes  l v l ag i s t ra te  Judge

i ssued  a  Schedu f i ng  Orde r ,  wh i ch  se t  Ma rch  10 ,  201 '2 ,  as  t he  f as t

r - j a  r r  f o r  p l a i - f  j f f s  f ^  € . . r ^ i c L  , . , i  - h a c c  a n r i l  9 ,u u y  ! v !

20L2 ,  as  t he  l as t  day  f o r  De fendan t  Lo  l u rn i sh  an  expe r t  r epo rL l

and  May  2 ,  2A12 ,  as  t he  c l ose  o f  d i scove ry .  (Doc .  no .  9 . )  A

Rev i sed  Schedu l i ng  o rde r  ex tended  t he  c l ose  o f  d i scove ry  Lo  June

1 ,6 ,  2012 ,  and  De fendan t ' s  expe r t  r epo r t  dead l i ne  t o  May  24 ,

20L2 .  (Doc .  no .  11  ,  )  Howeve r ,  P fa i n t i f f s '  expe r t  r epo rL

dead l l ne  o f  March  10 ,  2072 ,  rema ined  i n  fu l l -  f o rce  and  e f fec t .

( rd .  )

On Februa ry  8 ,  20L2 ,  P l -a in t i f f s  responded  to  De fendan t ' s

f i  r s t  i  n  r  e  r  r oc  a  T -  o  r  i  e  c  e rd  r - l aa r r  v  i de r t i f i ed  D r .  G ross  as  t he i r! v Y s L v ! r v v

expe r t  w i t ness .2  On  Feb rua ry  20 ,  20L2 ,  P la i n t i f f s  f i l ed  i n i t i a l ,

d i sc l osu res  wh i , ch  a f so  c l ea r f y  i den t i f l ed  D r .  G ross  as  t he i r

2 The e lqh th  in te r rogatory  reques ted  " the  name,  address ,  and te lephone
number  o f  each person who to  your  kno! . i fedge,  in fo rmat ion  or  be ] le f ,  you

r : : l l  a s  a n  e y 6 o . r  $ ' '  l - . 6 e c  > -  - r r F l  
"  a s  w e I I  a S , h e  s r t b s L a n c e  o f

t h e  e r p e r t  o p i n i o n s  a n d  t r e i r  b a s e s .  ( D o c .  n o .  1 7 .  E x .  4  S  B .  )  P l a i n t i f f s
, . < , d A - a . l  h w  . l F  a ^ n , - ' i  r : r . c < '  n  o : s e  s € €  A I I i d a v i L  o I  S a m e  W i E h

a t t a c h e d  C V  a n d  i d e n t i f y i n g  i n f o r n a t i o n , "  ( I d , )  T h e  r e c o r d  d o e s  n o t  s h o w
that  Dr ,  Gross 's  a f f idav i t  o r  CV were  a t tached to  P la in t i f f s '  in te r rogat .o ry
r e s p o n s e s ,  ( S e e  D o c .  n o ,  1 ? ,  t r x .  4 .  )  D r ,  G r o s s t s  a f f i d a v ' f  w a s  p r e v i  o l s - L y
a L L a c h e d  t o  ! n e  C o m p l a ' n c  ( c o m p L /  e x .  I ) ,  b u t  n o L h - L n q  i n  r h e  r e c o r d  s h o w s
L h a t  D r .  C r o s s ' s  C V  w a s  a L L a c h e d  t o  t h e  C o m p l a l  n L  ( q =  c o m p  . ,  e x s .  1 - 1 9 ) .



I  - ,/  r . a i  n i - i  f  F c  . i i . l  n o j -  h n r ^ ' o r r o r  f  n r m a  l  l  \ /  f  r r r n i  ^ L  -
' t ' q t - ]  r u - r r  r > r r  d

d n n r r m o n i  a f  \ 7  l i " 6 . i  ^ s  n -  G r n q q ' q  F ' . n F r r _  r F n r \ r -  h r , ,  i h a  V a r r - h  l 0 -
J L _ l - f L e J

2  012  dead l i ne .

O n  J u n e  5 ,  2 A 1 2 ,  D e f e n d a n t  f i l e d  a  m o t i o n

-  . d . r ' r e n -  -  r - o n - c n d i  n r - r  f h a '  P l a i n t i f f s  f a i l e d  t o

f a r

e a l -  i  e f \ /  f  h o

D  u " u ' r a  !  y

e x r l e r f  d i s c l o s r t r e  l c r r r i  r c r " e n -  s  f o  r - . 1  i n  F e d e f a l  R U I e  O f  C i v i Ic ^ v E  !  L

Procedu re  26 .  (Doc .  no .  13 . )  I n  t he  a l t e rna t i ve ,  De fendan t

r n . \ \ r e q  f  . \  r F o o F n  c i i  s r - n v c r r r  f  .  r ' l a n o s a  f ) r .  G f O S S  a n d  a m e n d  i C S  O W n! L v y r r r

expe r t  r epo r t ,  (Doc .  no .  13 ,  Ex ,  1  a t  7 .  )  On  June  28 ,  20L2 ,

P la i n t i f f s  f i l ed  a  r esponse  b r i e f  and  s ta temenL  o f  ma te r i a l

f ac t s  i n  oppos i t i on  t o  De fendan t ' s  mo t i on .  (Doc .  nos .  16 ,  I 1  . )

T n  r . l n i n r r  q . , r -  P l a . i  n - i f f c  n r o r r i  d e r l  c ' r n n ' a r c n l - a l  i n ' o r n a t i o nu v t r r 9

r ega rd i - : r g  t he i r  expe r t ,  D r .  G ross .a  on  Ju l y  2 ,  2012 ,  De fendan t

f i l ed  a  r ep l y  b r j e t .  (Doc .  no .  20 .  )

I I DI SCUSSION

The  f i r s t  ma t te r  t o

Wh i le  th i s  case  i s  be fo re

i , , n n m a r r  r h a  n o n t -  r >  l  i  - - , r a
J  L . \ - r9  r . rs r  r  -  t

the Court  on a mot.ron

i s  whe the r  D r .  Gross  may

address  i s  dec i s lona f

-  
l h e  f o u r c h  o i s c l o s u r e ,  e n L i  L f e d  " D . i s c l o s u r e  o f  F x p e r E  T e s c  i m o n y ,  "

s ta ted :  "See Af f idav i t  o f  Ronafd  Gross ,  M.  D.  ,  f i l ed  L r l th  the  CompLa i : r t .  "
( D o c .  n o .  1 ' 7 ,  E y ^ . 3  n  4 . )

n  pLa ln t i f f s  a t tached documents  f rom the i r  admin is t ra t i ve  c1a im,  wh ich
i n c l u d e d  D r .  G r o s s ' s  C V ,  ( D o c .  n o .  1 7 ,  E z , 2  a t  I O - 2 8 , )  T h e  a t t a c h e d  c V  s e t s
f o n t h  D r .  c r o s s ' s  q u a l i f i c a t i o n s  i n  d e t a i l ,  a s  w e l l  a s  a  L i s t  o f  p u b l i c a t i o n s
p r o d u c e d  b y  D r .  c r o s s  s i n c e  1 9 7 9 .  ( S e e  i d . )  P l a i n t i f f s  a f s o  e x p f a i n e d  t h a t
D r .  C r o s s  h a d  n o t  t e s L i f i e d  a s  a n  e x p e r L  w i t n e s s  ' 1  E l - e  p r e v ' o u s  f o u r  y e a r s .
( D o c .  n o .  1 6  a t  2  n . 1 . )  A d d i t i o n a l L y ,  o n  J u n e  2 I ,  2 4 1 2 ,  P . I a i n t i f f s  s e n t  a n
e m a - L - L  L o  D e f e n o a n c  w h - c h  p r o v i o e o  a  s L a c e n e n t  o -  D r .  C r o s s ' s  c o l p e n s a L . r o n  - L n
t h i s  m a t t e r .  ( D o c .  n o .  2 A ,  E v ' .  2 . )



a n  F ) . n e r i  w i r n a s q  ' n  
c h i s  c a s e .  f h q  r z i a h i l i f r z  o f  P - a ' n r i f f s '

r - l  a  I  n  r e q f  q  ' n o n  f l ^ e  e x n e - -  f e s f  i  T o n v  n f  n r  c r ^ q <  h a c a u s eg u v '  t

G e o r o i  a  l a w 5  o e n e r a l l r r  - o r r r r i  - o q  a y n a r t  - a s - i n o n r z  r o  e s t : b I i s hu r v !  Y t u  Y v r r v ! s 4 4 J

n r n : r ' i m a - e  . - a , t s ^ f  i o n  i . '  m o . l i - e 1  r a l  n r : r - l -  j C e  a c t i O n S .  S e e  Z W r r e ny !  v ^ f  r L L q  L  s

v .  Thompson ,  21  6  Ga .  498 ,  500  (2003 )  ( " I n  o rde r  t o  es tab f i sh

n r o x i m a r e  c a r r s e  b v  3  n - a n n n d c - : n r - c  n f  r h e  e v i d e n c e  i n  a  m e d i g a lP !  v ^  t r r t q  L s  v q u J L  ! _ l

- ^ r - - - - - i ^ ^  ^ ^ f i ^ h  t - h o  n l r i n F i f f  A v n a r l -  1 - e a 1 -marp rac t f ce  acL  ro l r ,  -  - -  - amony

because  t he  ques t i on  o f  wheLhe r  t he  a f f eged  p ro fess iona .L

n a r r l  i  r r c n r - a  r - : r c e a l  f  l _ e  n  F ; n f r r f t q  i 1 i 1 1 7 r z  i s  o e n e r a l l v  n * e  f o rr L s Y  !  ! Y E r r u s

q n c r - r  a  I  i  z o r l  a x n e . t  ] , . ^ ' . , 1 a . l d a  r . 1 A i , - n . r  r - h e  k e n  O f  C h e  a V e l a g eJ P e u r a f ! 4 s s  ! ^ y ! !  L

l a ype rson . " ) ;  acco rd  E fue l l en  v .  U .S . ,  No .  2 :07 -CV-044 ,  2008  WL

4360618 .  a t  *5  (S .D .  Ga .  Sep t .  24 ,  2008 )  ( " I n  Geo rq ia '  t he  l aw

recogn izes  a  p resumpt ion  tha t  t he  med ica l  ca re  was  pe r fo rmed  ln

an  o rd ina r i l y  sk i l l f u l  manner . ' f  h o  n l  - r i  n l  i  f f  m r r q r

t es r imony  Lo  es tab f i sh  p rox ima te  cause ,  and  rmay  no r  re . I y  on  h i s

own  s ta remenrs  and  l ay  op in i ons  t o  avo id  summary  j udgmen t .  ' "

( c i t a t i on  om i t t ed )  ( quo t i ng  Suggs  v .  U .S . ,  199  Fed .  Appx '  804 ,

808  (11 th  C i r .  2006 ) ) .  Because  reso lu t i on  o f  De fendan t ' s  mo t i on

f c r  - . . . j r r m e - j -  d o n a n . ] c  n r  r . r l ^ a t h a -  D l a : n i i F F e ,  F 5 l n a r t  i SD  q r L u L L o  !  y  I  u v v r L L r r r L

exc . I uded  f o r  f a i l u re  Lo  comp ly  w i t h  Ru le  26 ,  che  Cou r t  w j  1 l

add ress  t he  Ru fe  26  i nqu i r y  f i r s t .

" A r  a c t i o n  o r o * g h c  u ' t d e r  L h e  f ' T C A  i s  g o v e r n e d  b y  L h e  f a w  o I  L h e  s L a L e
w h e r e  E h e  n e q L i g e n L  a c r  o -  o n ' s s i o n  o c c L r r r e d . "  B o a L W r - L g h L  v .  U . S . /  N o .  2 : 0 8 -
c v - 0 3 0 ,  2 0 0 9  w L  3 1 5 1 1 5 6 '  a t  * 4  ( s . D .  G a '  S e p t .  2 9 ,  2 A A 9 )  ( c i t i n g  S t o n e  v .
U , S . ,  3 ? 3  F . 3 d  1 1 2 9 ,  1 1 3 0  ( 1 1 t h  c i r .  2 0 0 4 ) ) .  A s  P l a i n t i f f s '  c l a l m  s t e m s  f r o m

e v e n L s  w n i c h  a l l e g e d l y  o c c u r r e d  i n  A * g u s E a ,  G e o r g i a ,  L h e  l a w  o f  G e o r q - a
o o v e r n s  t h i s  a c t i o n ,



A. Exclusion of  Plaint i f fs '  Expert

Eede ra l  Ru fe  o f  C i v i f  P rocedu re  26 la )  12 )  gove rns  t he

d i sc l osu re  o f  expe r r  ev i dence .  Ru le  26 ia )  12 )  lA )  r equ i  - es

^ i r f  i A <  r ^  d i Q / - l n e a  r h o  i r l e n r i r r r  a f  , a n r r  , .  ,  ^ - - -  l r -  - - , ,  l - . ^  , , - - ^
P o ,  L  L J  J  w r L ' r c J r  L r r o L  r r d y

n t  r - r i ^ l  + n  n - p c F n f  , 3 v n e r  t  n n r n i n r .  F |  +  ' 6 l t \  / 2 i  / q \  r e q U _ L f  e S

t haL  d i sc l osu re  o f  each  expe rL  w i cness  "mus t  be  accompan ied  by  a

r " ' - i  t - l - o n  - F n . - f  - - n r e n : r e . l  a n r l  s i o n e . l  h r r  - h a  w r t ' , ] a s s - - i '  L h e!  e I , v !  L

wi tness  i s  one  reLa jned  o r  spec ja l f y  emp foyed  t o  p rov ide  expe r t

t es t - lmony  i n  t he  case , "  The  requ i red  concenLs  o f  such  a  repo r t

a re  de l i nea ted  i n  Ru fe  26 (a )  ( 2 )  (B )  ( i ) - ( v i ) .  "A  pa r t y  mus t  make

- h a e a  - a v n a r t - '  - r r  c / ^  o s u r e s  a L  L h e  t i m e s  a n d  i n  L h e  s e q u e n c e  r n a t

t he  cou r t  o rde rs .  "  Eed .  R .  C i v .  P .  26 (a )  12 )  lD )  .  Ru le  37  ( c )

c : n a t -  i a n e  f a r  r z i n l : r i n r r  d i  q r - o t , o r r r  _ t r ' l c q  : r d  a r l - a r qg l r v q r r r r  v f  v  I  q L  L r r Y

i h ^ ] , , . l  i  ^ ^  r h d  e  n f  f : i  I  i  n n  f o  m e l e  F x n e r fr r r ! ! u u  '  , , 9

d i scLosu res .

He re ,  i t  canno t  be  d i spu ted  t ha t  P la i n t i f f s  d i sc l osed  t he

i , , l c r j -  i f  r z  o f  l -  L F i  r  a t i n F r i -  w ' r n e s s  ' " . I  S a L i S f  a c t i o n  o f  R u f et u L r r L r L y

26 (a )  ( 2 )  (A )  when  t hey  c l ea r l y  i den t i f i ed  D r .  G ross  as  an  expe r t

w i tness  i n  t he i r  i n i t l a f  d i sc . Iosu res  and  responses  to

De fendan t ' s  i n re r roga to r i es .5  Th i s  d i sc l osu re  was  t ime fy . t  I L

i s  a l so  und j  spuEed  t ha t  P la i n t i f f s  we re  requ j  r ed  t o  p rov ide  an

6  s o o  . r r r r a  a o i F , s  2 - r  : . ^  . ^ - - a c n . - . l i - . '  - a x - .

'  
. f h e  i n i t ' a l  d i s c f o s L r e s  a n d  i n L e r r o g a L o r y  r e s p o - r s e s  r h a r :  i d c n L i l i e d

D r .  G r o s s  a s  P f a - n L i - f s '  e x p e r L  u j e r e  p r o v i d e d  i n  F e b r u a r y  2 0 7 2 ,  p r i  o r  ! o  c h e

M a r c h  1 C ,  2 0 7 2  d e a d L i n e  i m p o s e d  o y  t h e  C o u r t .  S e e  F e d .  R .  C i v .  P .

2 6 \ a )  1 2 )  ( A ) ,  ( D )  .  ' l  h e s e  d i s c . L o s u r e s  w e r e  a . I s o  " i -  w r i t ' n g ,  s i g n e d ,  a n d

s e r v e d "  a s  r e q u i r e d  b y  R u - e  2 ( ( a \  ( 4 \  '



F . " r \ a r t  r e n o r f  ' n r  f r ,  G r o s s  u n d e r  R u l e  2 6 ( a )  ( 2 )  ( B )  b e c a u s e  h e

6 ^ t -  ^  l r a ^  |  i n n  n h r r c i r - i a n  : n r _ l  m n q r  t r e  r : o n q i c l e r e d  q n e c : ^ r r . '
r J - , l J  L v r u r r  L - ! u  J I / u u  l a r f  y

c m n l n r r a r . l  f o  n r o , r i  c l e  e v n a - l  j -  F s - i m o n \ /  ; n  t h e  c a S e .  T h e r e f o f e ,r r t L P  ! v  y  L v

t he  f o l l ow ing  sec t  i ons  add - ress  on . I y  two  i s sues :  ( 1 )  whe the r

P fa in t iE f s  f u rn i shed  D r .  G ross ' s  expe r t  r epo rL  t o  De fendan t

unde r  Ru fe  26 (a )  ( 2 )  (B ) ,  and  (2 )  t he  e f f ec t  o I  any  v i o fa t i on  o f

Ru ]e  26  (a )  unde r  Ru le  37  ( c )  .

7. RuIe 26(a) (2) (B): Eryert RePoLt Requireg.ent

De fendan t  con tends  tha t  PLa in t i f f s  f a i f ed  to  t ime fy  fu rn i sh

^ n  a . l r n p r -  \ , r i  i r a q q  r A n / - \ r t  r h a r  n o r n n l  i  e s  w i r h  R u ] e  2 6  ( a )  ( 2 )  ( B )  .q r r  u A I J r  !

(Doc .  no .  13 ,  Ex .  1 .  ) D l > i n  i  f  f  c  r h ^ r  r h a r r  f  i m c l \ /

n r . , - ] r ' - a ^  ^  " . )  F l : n F r -  f n r r -  c ^ n a r a t e  o c c a s i o n s :  ( 1 )  i n
I r !  v v u u s s  u r r  " " r

Sep tember  2010 ,  t hey  i nc l uded  a  f e t t e r  f r om Dr .  G ross  as  pa r t  o f

t he i r  adm in i s t r a t i - ve  c l a im  (doc .  no '  l ' 7 ,  ex .2 ) ;  ( 2 )  on  Ju I y  20 ,

201L  ,  t hev  a t tached  Dr .  Gross '  s a x n F r l -  a f f i d a v i t  : o  t h e

Comp la in t  ( comp l  . ,  ex .  1 ) ;  ( 3 )  on  Feb rua ry  8 .  2012 ,  t hey

re fe renced  D r .  G ross ' s  a f f i dav i t  i n  r esponse  t o  De fendan t ' s

i n te r roga to r i es  ( doc  no .  I 1  ,  ex .  4 ) ;  and  (4 )  on  Feb rua ry  20 '

) a1 )  t - hc r r  r c f  c r cn r -6d  D r .  G roSS ' s  a f f i dav i t  i n  t he i - r  i n i t i a l

d i sc l osu res  ( i d . ,  ex .  3 )  .

The  Cou r r  r e j ec l s  P fa i n t i  f f s '  concen t i on  t ha t  any  ma te r i a f

i n  t he  admin i s t ra t i ve  c la im  sa t i s f res  the  expe r t  repo r t

- cn r r i  r e ron l -  - he  adm in i s t r a t i ve  c l a im  maue r i a l s  we re  sen t  t o

r , r . r  I  r . r  - i  . r , 1 -  I  ^ ^ ^ -  f  h 6  f l 6 n F r l  m a r j -  . l f  \ / F f  6 r ' r - q  A f  r e i  r q ,  <  r c r r i 6 n 3 , [l / v - L - L - L  r d l L t  l l l - L g P s L r r  L r r E  u s P o

counse l  i n  Deca tu r .  Georg ia , '  t hey  were  no t  se rved  upon



Defendan t ' s  counse f  i n  t h i s  case ,  Shannon  H .  S ta tkus  and  San jay

S .  Ka rn i k .  ( I d . ,  Ex .  2 . )  The  reco rd  o f  t h i s  case  on l y  shows

tha t  t he  admin i s t ra t i ve  c fa im  ma te r la f s  were  f i l ed  on  June  28 ,

20L2 ,  ( i d . ) ,  wh i ch  was  we f l - - a f t e r  t he  March  10 ,  2012  dead f i ne

imposed  by  t he  Cou r t ' s  Schedu l i nq  Orde r  ( doc ,  no .  9 ) .  The re  i s

n ^ - h i n n  n n  - o n n - r r  q L o w i n o  f F a l -  f h p  a d n i n i s c r a c i v e  m a t e r i a l s  w e r e

p rov ided  ro  De lendan t ' s  counse f  p r i o r  t o  Ma rch  10 '  2412 .  The

a l . - r r r r r  a l so  re i ec r s  P le i - f i  F f c '  a -oumen t  chac  Lhe  i n i t i a l

d i sc losu res  and  i n te r roga to ry  responses  cons t i t u te  an  expe r t

r 6 h ^ r l -  .  i h a < a  d i  e n n r r a r r r  d n r - r r m c n l - q  m e r e l  r z  - a ' a - e n n a r ' l  D r  G r ^ ^ ^ t  '
' ' ' - -  -  -  J

a f f i d a v i l  .

The  Cour t  w i l f .  however ,  cons ide r  t he  ex ten t  t o  wh ich  Dr

C r n c e ,  c  a w n a r l - ^  F  F . i  , J  - , . . 1  |  / ^ ^ h h 1c t . L I - L ( l d v - L  \ U U t L . l r - 1  . ,  e X . 1 I  c n m n l  i a c  r . ' i  l -  h  i l " o

prov rs  aons

Becke r  and

o f  Ru le  26 (a )  ( 2 )  (B )  .  See  oES  F i t e f '  LLC  v .  Eps te i n ,

G reen ,  P .C .  ,  549  F .3d  1344 ,  1362 -63  (11 th  C i r .  2008 )

/ c n n e i d a r i r r r  v r h e . h a -  e y r r F r r  a t - i . l a v i f  : l  l - : . h a . l  j -  ̂  - n ' r ' n L a i n L
\  u u r r r  f  u s !  L r 1 9

con ta ined  su f f i c i en t  i n fo rma t ion  to  comp ly  w i th  Ru le

25  (a )  ( 2 )  ( e )  )  .

a. Formal Requirenents

As  t o  t he  f o rma . I  r equ i remen ts  imposed  by  Ru le  26 (a )  ( 2 ) (B )

and  (a )  ( 4 ) ,  D r .  C ross ' s  expe r t  a f f i dav i t  was  " i n  w r i t i ng " '

" p repa red  and  s i gned "  by  D r .  G ross ,  and  " se rved "  upon  De fendan t .  s

3  D e f e n d a n t  a t t a c k s  t h e  i n c L u s i o n  o f  D r ,  G r : o s s '  s  a f f i d a v i t  i n  t h e
a , 1 - ^ - : i - +  l a p ^ a  s a  P l a i - - i r ' c  / a . ' r l i  r a ' l  - ' 4 : r ^ - , 1 -  

i nq  o  L  g ^ P c  I

f e d e r a l  c o u r t  p u r s u a n t  t o  o , C . G . A ,  S  9 - 1 1 - 9 . 1 ,  D e f e n d a n t  i s  c o r r e c t  l h a t
O . C . c . A ,  S  9 - 1 1 - 9 , 1 .  w h i c h  r e q u i r e s  a n  e x p e r t  a f f i d a v i t  t o  b e  f i l e d  l i i t h  a
- ^ - ^ r . i n r  r a v  r r a f a c c i ^ ^ : l  m : l r r a . F i - a  d ^ a <  ^ ^ r  : h n l \ 7  r h  f a . l a r ^ l  . l i \ r c r e i  t \ 7' " i '  * " - "



(See  Comp l  . ,  Ex .  I ;  Doc .  no .  3

was  bo th  se rved  and  f i l ed ,

c a h a . ] r r ' l  i  r a  n r ^ a r l  <  r a a r | i  r a r n a n fJ U '  ' u v s +  4  r r Y

)  S ince  D r .  G ross ' s  a f f i dav i t

P la i n t i f f s  a l so  sa t i s f i ed  t he

' t co  fu rn i sh "  t he  repo r t

Doc .  no .  9 .  )

b.  Timel iness

As  t o  Ru fe  26  (a )  ( 2 )  (D )  ' s  r equ i remen t  t ha t  expe r t

d . i sc losu res  be  made  a t  t he  t imes  tha t  t he  Cour t  o rde rs ,  D r .

G ross ' s  expe r r  a f f i dav i r  was  f j l ed  \ ^ / i t h  t he  Comp la inc  and  se rved

upon  De fendan t  - j -  n  Ju I y  2011 '  wh i ch  was  be fo re  rhe  Schedu l i ng

Orde r ' s  Ma rch  10 ,  2AL2  dead f i ne  f o r  P la l n t i f f s  t o  f u rn i sh  an

6vna - t -  rFn . \ r -  DF .  G ross ' s  a f f i dav i t  was  t he re fo re  t ime l y .  aL

leas t  t o  t he  ex ten t  t ha t  i t  con ta ined  su f f i c i en t  i n fo rma t ion  to

qua f i f y  as  an  expe r l  r epo r t .

D c f  c - r . l a n '  , a r . n r a q  i n  n a r -  '  h a r  p l a i n c i f f s  v i o l a r e d  F e d e r a l

Rufe  o f  C i v i . L  P rocedu re  16 (b )  .  Ru le  16 (b )  ( 4 )  p rov ides  t ha :  a

q r - h c ' - l r r l  i  n o  o r d e r  " m a . u  h e  n n d i  ' i  e e l  o ^  l r z  f  o -  - r ' r n r J  c a r r s o  : n . l  w i L hJ L I I U U J - ! ' i 9  u ! u ! !  r i L v s 4 ! + ! v  v r r + i

t he  j udge ' s  consen t . "  He re ,  howeve r ,  P fa i n t i f f s  do  no t  seek  t o

n n d  i  f  r r  f  h . a  ( ' . . , | r - t  s  S r - h e ' l r r ' l  i  n o  O r c l c r  b u u  r a L h e r  c o n t e n d  t h a tr ( ' v e  !  !  y

t he i r  expe r t  r epo r t ,  i n  che  f o rm  o f  D r .  G ross ' s  expe r t

' . . - - :  e l - a r " l  n - i  n -  - n  V a r . L  i  n  ? n 1 '  A .  p l a  i n t i f  f  Sd  !  r , L L - r c r v - l L  I , L  r v !  L e

h : r r a  r n r  ^ , , r h ^ r - A l j  -  -  - r  m - r r i i  f  1 /  l -  L a  C n h a . l r .  t  i  n n
y u - I J v -  - u u  L U  5 i L U w  g \ J u l r  L r r c j  J r l r q q u r f  r r v

c a s e s .  s e e  B a i r d  v .  c e l i s ,  4 I  F ,  S u p p .  2 d  1 3 5 8 ,  1 3 6 2  ( N . D .  G a .  1 9 9 9 ) ;  B o o n e
v .  K n i g h t ,  1 3 1  F . R . D .  6 0 9 ,  6 1 2  ( S . D .  G a .  1 9 9 0 )  ( A l a i n o .  J ' ) .  E v e n  t h o u g h  t h e
G e o - g i a  p L e a d - n g  r e o u i r e n e n L  d c e s  n o t  a p p l y  i n  I e d e r a l  c o i r r ,  t h a t  d o e s  n o t
r e s ! r i c L  a  l e d e - a l  c o u r L  f r o *  c o r s i o e r i n g  t u h e L h e r  d n  e x p e r E  a f f i d a v i t
a L L a c h e d  ! o  a  c o m [ l a i n E  s a L i s l i e s  t h e  R u  e  2 6  ( a )  : 2 )  { B )  e x p e r L  . r e p o r t
r a o r l i r e m e n r  w h i c h  i s  r ' - - i - -  ! -  ' n  l e d e r a l  c o l r r L .  S e e  O F S| u  > ! - ' u L d ! ! y  a P v r  I  t o u  I  q

f i t e l  ,  5 1 9  F . 3 d  a t  1 3 6 2 - 6 3  ( c o n s r d e r i n g  t l h e L h e r  e x p e r L  a I I i d a v i L  a E t a c h e d  r o

compLa in t  con ta ined  su f f i c i en t  i n fo rma t . i on  t o  comp ly  w i t h  RuLe  26 ) '



Order ,  on fy  i n fo rma t ion  submi t ted  p r i o r  t o  March  10 ,  20L2  w i I ) .

be  cons ide red  t ime fy  and  Ru fe  16  (b )  (4 )  mod i f i ca t i on  i s  no t

r - ^ r ' i ^ - - ^ . ]  l - \ ^ - 6  h T h a r  F  n F - f  \ /  n r n \ / i d e s  : -  e x n e r l -  , r f  f  i c l a v  j I  t h a f- L r L P - r  r  \ - a  L s u  l r s !  s .

con ta lns  some bu t  no t  a l l  o f  t he  i n fo rma t ion  requ i red  by  the

exper t  repo r t  ru le ,  t he  E leven th  C i r cu i t  has  eva lua ted  the

consequences  unde r  Ru Ie  37 (c )  ( 1 ) . See  OFS F i t e - I  ,  54  9  F .  3d  a t

f 360 -63 .  I n  sho rc ,  Lhe  ques t i on  he re  rega rds  su f f i c i ency  raLhe r

than  mod i f i ca t i on .  Whe the r  t he  con ten t  o f  D r '  G ross ' s  a f f i dav i t

i s  su f f i c i en t  unde r  Ru fe  26 (a )  ( 2 )  (B )  i s  d i scussed  i n  t he

f a l  I  n u i  n n  c a n f  i  n n

c. Content Requirements

Acco rd ing r  t o  Ru fe  26  l a )  (2 )  (B \  ,

con ta . i n  t he  f  o l l ow ing :

Fed .  R .  C i v .  P .  26 (a )  ( 2  )  (B )  ( i ) -  ( v i )  .

d i scussed  i n  tu rn .

Subsec t l on  ( i )  r equ i res

o y r \ F r - ,  q  n n i  n  i  o n s  -  a s  w e I I  a s

G r n q q ' s  j - L r F F - n a . r F  a f f i d a v i t

Thorn ton ' s  med icaL  reco rds  and

a v n a r l -  r 6 n . \ 1 1 -  m r r  c ] -

Each  subsec t i on

an

l  i  I  a  r : o m n l  e f e  s t  a f  a n A r l -  n f  r -  
-  

n n ' r ' n p g  t h e  W i t n e s S
\ L /  o  u v , L , I J

wi l l  exp ress  and  the  bas j - s  and  reasons  fo r  t hem;  ( i i )

t he  f acLS  o r  da ta  cons ide red  by  Lhe  w i t ness  i n  f o rm ing
them;  ( i i i )  any  exh ib i t s  t ha t  w i f f  be  used  to
summar i ze  o r  suppor t  t hem;  ( i v )  t he  w i tness ' s
n , r : l i f i n : r i n r c  i n z ^ l r r d i n n  a  l i c t  n f  a l l  n ' h l i r - : j -  i n n <q u a f a r f e o

a r - - h n - a d  r n  i  l ^ a  n r o - - ' -  a  . I i s t  o f  a l Lr - - v  r ( r u S  - L U  y s o L r ,  \  v  /

o the r  cases  i n  wh i ch ,  du r i ng  t he  p rev ious  4  yea rs ,  t he
w i tness  tes t i f i ed  as  an  expe r t  a t  t r i a . I  o r  by
depos i t i on ;  and  ( v i )  a  s t a temen t  o f  t he  compensa t i on
f  n  L r a  n a i r l  f r -  l h e  e l -  | d r r  a n . l  j -  a e i i m n . r , ,  i n  U h e  C a S e .L v  ! L  } J u r v

^  - . \ r r n l  a j - a  s t ^ f 6 n e n l  O f  t h e

t he i r  bases  and  reason ing .  D r .

s ta tes  tha t  he  rev . i ewed  Mr .

i s  f am i l i a r  w iLh  Lhe  p rocedu res

10



Der fo rmed .  I ndeed ,  he  s ta tes  t haL  he  has  pe rsona l l v  t r ea ted

manv  pa t i en ts  w i th  cond i t i ons  s im l l a r  t o  Mr .  Tho rn ton ' s ,

(Comp f .  ,  Ex .  1  q f l  2 -3 .  ) n r  C r a < < ,  c  . v n o r i -  ^ ^ i h i ^ h  i  -  r F ^ l -
v ^ r r v !  L  w P f  r r f  w r r

c m n l  n r r a a c  . \ f  i - h t r  A r ' - ' - ^ -  t L a  : n n l i ^ : f ' l o  <  : n r l a l d  6 fE T L L P f  v y  € E o  n u 9 u r L a  L r r E  o P P t f s o

r : : r e  w h i I e  n e r f o r m i n . r  V r  - h o - n r o n ' s  f i  - c f  r ^ - l  c a n a n . l  c  '  r d a r i e S .
r  u  I r !  !  - v - r ' r -

( I d .  9 l  4 . )  Spec i f i ca I l y ,  D r .  G ross  f ound  t ha t  " ( a )  t he  i n i t i a l

- - - - * ^ - ^ ^ i ^  , , - -  ^ ^ ^ r ' l  ! r  r r r c . . r r l  a r i z c  r l  l a e d i n n  r . r  r h c  < t r h q a . - r t t F n td l l c t s  L U t l l \ J s  l  5  l J v v ! r _ !  - v a u r r L Y  r u l J u Y u l r r L

nec ros i s  and  anas romoL i c  l eak /d i s rup r i on ;  l and l  ( b )  Lhe  l second l

su rge ry  .  .  t o  i nves t i ga te  and  repa i r  t he  i n l t l a f  f a i l u re  was

be low the  s tandard  o f  ca re  i n  t ha t  t he  reanas tomos is  was

nc r fo rmer ' l  i n  . a  so i l ed  abdomen  under  l ess  than  i dea l  cond . i t i ons

and  shou ld  have  been  de -Layed  by  an  i l eoso tomy  and  c losu re ,  o r

s tap l i ng ,  and  subsequen t  re tu rn  to  ope ra t i ng  room a t  . Leas t  24

hours  fa te r  a f te r  a  second  washou t .  " ( I d .  )  D r .  G ross  f u r t he r

o n i  n e s  t h a t  t  h e  r c - r )  i  n e n l -  s t t r . r e r i  e s  C a U S e d  M r .  T h o r n L O n ' Sv v t r r s J

I  F n . r l -  h \ /  h o s n i t a I  s l ^ \ / -  m r l I i n l c  1 p - 6 r n a - e -  i  n n c  a n , ' l  . r r r r e n t
f  L . r \ j r - r l  v J I J r u u r  J e  u : 1  ,  ! !  v v ! ! s e 4 v r r e t

d i sab i l i t i e s .  ( I d .  q l  5 .  )

Wh i I e  an  i dea l  r epo r t  wou ld  p rov ide  more  de ta i l ed  bases  f o r

h i s  op in i ons r  D r .  C ross ' s  a f f i dav i t  po i  n t s  ou t  spec i f i c

i ns rances  o f  a l l eged - I y  neg f i gen t  conduc t  and  su re l y  goes  beyond

a  "b r i e f  r end i c i on  cons i s t  l i ng l  p r ima r i  I  y  o f  I  ega l  conc lus i ons .  "

c ^A  c^^nh r re  . r aaL  LLC  v .  A rch  I ns .  Co . ,  No .  3 :01  - cv -941  ,  2049
" - " %

t ^ i T  1 1  ? q q ? q  r i  v 2  / M  n  t r l ^  A n r  2 1  2 O O q \  1 f  i  n d i  n r r  c v n c r f

r A h ^ r t -  t -  a  h a  $ u r n a f r r l  I  r r  i  n ^ . l F . r r r ^ f  c / ' l  T n d e e d  I ) r  { l r n q q t  q  F ) . n p r f! ! u v !  u  L v  v u  r v ! ! u + + j

a l f i dav i t  de l i ve r s  g rea re r  deLa i ]  t han  t he  expe r t  r epo rc  f i l ed

1 1



h v  D e ' e r . l a 1 f  i r  r h ' s  m a L t e r , q  T h e

- € € i . l - , , i  t -  - - r r ^ \ . r l  r r  n r n r r i , , l o dc ; ( I J s r  L  c r r r - L L r d v  r L  r r d - - u w -  j

Cour t  f  i -nds  tha t  Dr .  Gross 's

" e r r f  f  i  r - i  a n r  e n o n i  f  i  n i  r r r  r . . l

a l l ow  I t he

examina t l on ,

(11 th  C i r .  2

2009 ,  t o  Novembe . r  5  '

expe r t i se .  (ComP l .  '

med icaL  reco rds  were

( I d .  ,  Exs .  2 -L9 . )  I n

n n n n q r r r  n a r - v l  r o  n r p n F r a  f n r  r a h  I I 2 l  O f  C f O S S -V I , I J v J l r I Y F , q ! 9 j l

"  C f ,  Romero  v .  D rummond  Co . ,  552  F .3d  1303 ,  1 ,323

n n a  \  i  {  i n . ] i h d  ^ t -  h 6 r \ , r i  - ^ 1
u w u  /  \ ! r r r v f r - Y  J L r . e '  w r r E : l .

Subsec t i on  ( i i )  o f  Ru le  26 (a )  ( 2 ) (B )  r equ i res  d i sc l osu re  o f

t he  f ac t s  o - r  da ta  cons jde red  by  t he  expe r t  w i r ness  i n  f o rm i  ng

h i s  o r  he r  op in i ons ,  He re ,  D r .  G ross ' s  a f f i dav i t  s t a tes  t ha t  he

re l i ed  on  Mr ,  Tho rn ton ' s  med ica l  reco rds  da t i ng  f rom Apr i l  17 ,

2009 ,  as  we ] . L  as  h i s  own  t r a i n i ng  and

Ex .  1  t l f l  L -2 . )  Fu r the r ,  t he  pe r : t i nen t

. i  I  o . l  u r  i  t h  r h e  r - ^ n D l a i n t  a n d  a f f i d a v i L ,

q h . ) r j - -  t h e  c o r r r t  f i n d s  t h a t  D r .  G r o S S / S

a f f i dav i t  sa t i s f i ed  subsec t i on  ( i i )  . See  Abdu lLa  v .  K los i nsk  i ,

No .  1 :10 -CV-159 ,  2O I2  WL  44291 '19 ,  a t  *5  (S .D .  Ga .  Sep t .  25 ,

2012)  ( "  [B ] rev i t y  a fone  does  no t  resu . I t  i n  au tomat i c

i nva f j daL ion  o f  a  r epo r t ,  and  che  p reced ing  admon j  L  i on  aga ins t

- ^ - - l  r t q - r \ r  n n i  n : n n s  i  <  i  - : n f  h F r F  1 . 1 a . ^ r r c a  I  h a  T a - l -  c  r r n . n  W h i C hu \ J r r u t u o u ! y  v y ' , ' ! v r r r

l i - h c  e x o e r r l  r e l  i e d  e - F  n - e s e n t e d  a l o n r e i r l e  h i s  n n i n i n n s  i n  aL  L r l E  ! ^ y !  !  L  I

^  ^ - l - ,  r  l - '  i  -  T h a  o n i  .  i  n n q  ^ r F  t h a r a f  n - a  - . \ j -  n - F c e n t e d> c l - , d  I  a  L s  v l , r  r r  r v t t r

a fone  and  unado rned .  "  ( quo ta t i ons  and  c j t aL ions  om i t r ed ) ) .

o  o n  M a y  2 3 ,  2 A 1 2 ,  D e f e n d a n c  f r l e d  L h e  e x p e r t  : e p o r E  o f  D - .  V e n d i e  d .
H o o k s ,  

- T I .  ( D o c .  n o .  
- 1 .  

)  T n e  e x p e r t  o o ' n i o ' l  c o n r a , i n e d  i n  L : r e  r e p o - r L  r e a d s
a s  f o f f o w s :  " A r L e r  E h o r o u g h  I e v - e w  o f  t h e  V A  l 4 e d i c a l  R e c o r d s  o I  M r .  L a r r y
T h o r n t o n ,  I  f e e . L  t h a t  t h e  s t a n d a r d  o f  c a r e  w a s  m e t  i n  t h i s  c a s e . "  ( I d ' )  N o
f u r t h e r  e x p l a n a t i o n  o f  D r .  H o o k s ' s  o p i n i o n  w a s  p r o v i d e d

L2



c r r h < a / ^ l -  i  ^ n  l i i i \  - f  R r r l a  2 6 l a l  l ? l  l R i  r 6 . y  i r c q  r h t r  e v n t r r

r a n ^ ' .  - . . n n - a i .  A r r \ /  F v F i l ^ i f  s  1 - h a f  w i l l .  b e  u s e d  t o  S u m m a I i Z e  o f! r P v !  L

s r n n o r l  I h e  e x n e r l  '  c  ^ h i  n i  n n c  H F - F  t h a  r ' 6 r l - i r 6 r f  ' n - d i c a l
J u P P v !  ,  v u r r r r v t r r

r a . ^ r l s  w F r F  n r o v r . l a d  F ' ^ " r . q r d F  n r .  f l r c s s ' q  p y n a r l  a F f ' d a v i t

( comp l .  I  exs .  2 - I 9 ) ,  and  j t  cou ld  r ead i l y  be  i n fe r red  t ha t  - hose

med ica f  reco rds  wou .Ld  be  used  as  exh ib l t s .  Th i s  subsec t i on  was

sa t i s f i ed .

Subsec r i on  ( i v )  r equ i res  t he  expe r t  r epo r t  t o  conLa jn  t he

r r i t n e q s ,  q  o r r a l i f i c a f i n n s .  i  ^ r - l r r . l i r o  a  - ' L r i ^ - t i o n s
J  Y u u -  L - - ! f  u u f r - 9  a l t  P u u f f u q

: r r l - h n r a ^  i  r  I  h a  n r o r r i  n r r q  j -  e n  \ / e :  r q n r  C r n < < ' q  a v n a r f

a f f i dav i r  s t a tes  Lha t  he  i s  a  p rac t i c i ng ,  I  i censed  phys i c i an  who

l ^ n ' r r c  r t ^ a  n n < i t  l - r n  - f  $ q r 1 y d 6 . n  a n r i  r ^ \ i e f  o f  t h e  D i v i S i O n  o f
P v o r  L r  v : r

Trauma  and  Emergency  Med - i ca l  Se rv i ces  a t  Bays ta te  Med i ca l  Cen te r

i -  e n r i n n f i a l . , 1  M A . '  / . / 1 m n l  F r .  1 q l  1  )  ' f h i q  c f  . a t e m e n . r  - r ^ - ^
- L r -  J l r - r . r  L r g r - L E - L r ,  . 1 n .  \  v -  . . ! -  -  t  - - L L e

does  no t  su f f i c i en t l y  es tabL j sh  h i s  qua l i f j caL ions .  Wh i I e  t he

a f f i dav i t  a f so  s ta tes  t ha t  h i s  CV  was  a t t ached  ( i d . ) ,  t he  Cou r t

has exam.ined each exh. ibi t  to the Complaint  and found no CV

a t tached  ( see  i d . ,  exs .  1 -19 ) .  The  Cou r t ' s  r ev i ew  o f  t he  reco rd

revea ls  tha t  D r .  Gross ' s  CV was  no t  p rov ided  to  De fendan t  un t i . L

June  28 ,  2012 ,  when  P la in t i f f s  f i f ed  the  admin i s t ra t i ve  c la im

package  i n  r esponse  Lo  De fendan t ' s  mo t i on  f o r  summary  i udgmen t .

(Doc .  no .  I 1  ,  Ex .  2  a t  10 -28  .  )  The  adm in i s t r a t i ve  c l a im

inc luded  D r .  c ross ' s  CV ,  wh i ch  su f f i c i en t l y  se t  f o r t h  h i s

qua f i f i ca t i ons  and  a  l i s t  o f  h i s  pub l i ca t i ons  s i nce  1979 .  (See

id . )  O f  cou rse ,  p rov id i ng  D r .  G ross ' s  c reden t i a f s  on  June  28 ,
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2012 ,  was  un t ime l y  pu rsuanL  t o  t he  Schedu l i ng  Orde r ' s  Ma rch  10 '

2012  dead l i ne  and  Ru le  26 (a )  ( 2 )  (D )  .

S u b s e c t i o n  ( v )  o f  R u - L e  2 6  l a )  1 2 )  l B )  r e q u i r e s  r h e  e x p e r t

r c n o r t  i c ,  . : o n f a i n  a  f i s t  o f  a f l  o t h e r  c a s e s  i n  w h i c h  t h e  w l t n e s s

t A < t i  f  i  a . ' l  . a c  : n  F 1 . r l a r i -  r ' l r r r i  n o  f  h e  n , a s t  r . \ t r r  l r p A r q  n r  C r ^ - ^ ' ^

^ v ^ ^ , f  5 r r i  ^ - r , i  +  ^ . n t a i n s  n o  s u c h  l i s t .  O n  J u n e  2 8 ,  2 0 1 2 ,s . \ P s  !  u

P  l  e  i  n f  i  f f s  e x n l  a  i  n e d  t h a t  D r .  G r o s s  h a d  n o t  t e s t l f i e d  a s  a n

e y n t r r r  w 1 r r e s s  i " . 1  t L o  n : c l -  f  . r r r  \ / a a r q  ( D o c .  n o .  1 5  a L  2  n . 1 . )r ^ t / r  !  g

r F L . r  ̂  ^ - , - r  , , - ^  r I e a  r r n r  i m o l r r- L l l I 5  C  i l  r - r  - L  d  l  i  c l  L  - L  L r  t  r  w o J  a 4 J v  J r r ! . r " u r i / .

Subsec t i on  ( v i )  r equ i res  a  s ta temen t  o f  t he  expe r t '  s

comnensa t i  on  i n  t he  case .  D r .  G ross ' s  a f f i dav i t  does  no t

con ta in  a  s ta temen t  o f  compensa t ion .  On  , l une  27 ,  20L2 ,

P la i n t i f f s  sen t  an  ema i f  t o  De fendan t  wh i ch  p rov ided  D r .  G ross ' s

r . nmncnsa f i  on  sched r r l e  i - n  t h i s  ma t t e r .  (Doc .  no .  20 ,  Ex .2 . )  As

w i  f L  r he  n rew i  o  r s  rwo  subsec t i ons ,  Lh i s  d i sc - I osu re  was  made

a f t e r  t he  Schedu l - i ng  Orde r ' s  Ma rch  10 ,  2AL2  dead f i ne  and

the re fo re  v i o fa ted  Ru le  26 (a )  ( 2 )  (D )  .

d.  Conclusion

To  su rnmar i ze ,  D r ,  Gross ' s  expe r t  a f f l dav l t  subs tan t i a l l y

comp l i ed  w i t h  subsec t i ons  ( i ) ,  ( i i ) ,  and  ( i i i )  o f  Ru le

26  (a )  ( 2 )  (B )  . Howeve r ,  comp l  i ance  w i t h  t he  rema in i ng  Lh ree

subsec t i ons  was  un t ime l y  i n  v i o l a t i on  o f  Ru le  26 (a )  ( 2 ) (D )  .  Th i s

un t ime l i ness  canno t  be  ove r looked  because  P fa in t i f f s  have  no t

q h o w n  o o o d  c a r r s e  r r n d a r  R r r ' l o  
- A  

f n  r ' ) s r i ' v  r o d i ' i r - a r i o *  o f  t h er r r v w r r  Y v v u

c a t t r t - ,  c  e a h o d r r l  i  n r r  n r d c r  : r r l  \ r - n m n l  i : n r - o  r , "  l -  l "  l -  h a  r 6 ' - r ' - i  1 6 r ^ ^ F ^. . Y  u - q - !  |  c 9 ; r  r s r ' r c r l L J

a A



o f  Ru te  26  i s  noL  mere l y  asp i r a t i ona l  , "

1363 .

OFS F i t e f ,  549  F .3d  a t

2, RuTe 37(c) (7) : Effect of Nor:-CoryTiance

"Neve r l he less ,  dece rm in ing  t ha t  I a  pa rcy ]  v i o l a ted  Ru le  26

.  compr i ses  on l y  ha l f  t he  i nqu i r y . "  I d .  The  o the r  ha l f  o f

t he  i nqu i r y  i s  Ru le  37 (c )  ( 1 ) ,  wh i ch  ope ra tes  as  an  en fo r cemen t

mechan i sm fo r  Ru le  26 \a )  12 ) .  I t  s t a tes  t ha t  when  "a  pa r t y  f a i l s

t o  p rov ide  j n fo rmaL ion  o r  i den r - f y  a  w i cness  as  requ i red  by  Ru le

26 (a )  o r  ( e ) ,  t he  pa r t y  i s  no t  a l l owed  t o  use  t ha t  i n f o rma t i on

o r  w i tness  to  supp ly  ev idence  on  a  mo t . i on ,  a t  a  hea r ing ,  o r  a t  a

t r i a t ,  un - less  the  fa i f u re  was  subs tan t i a l l y  j us t i f i ed  o r  i s

ha rm fess .  "  Eed .  R .  C i v .  P .  37  ( c )  ( 1 )  ( emphas i s  added )  .  " I n

add i t l on  to  o r  i ns tead  o f  t h i s  sanc t i on ,  t he  cou r t  may

i  l r n n c c  ^ i -  t ' 6 r  a n n r o n - i a c e  S a n c L i o n S I d .  " ' The  bu rden

n f  6 s t ^ b l  i  s h  i  n o  t - h a t  a  f a i f u r e  t o  d i s c l o s e  w a s  s u b s t a n t i a l J - y

- . , < - i r i o r i  i r  h e r n - e s s  r e s t s  o n  t h e  n o n d i s c l o s i n g  p a r t y .  " '

Mi t che f l  v .  Fo rd  Mo to r  Co . ,  318  Fed .  Appx .  82 I  ,  824  ( l l t h  C i r .

2A09J  (quo t i ng  Lea the rs  v . P f - ze r ,  I nc . ,  233  E .R .D .  681  ,  691

(N .D .  ca .  2006 )  )  He re ,  P la i n t i f f s  do  no t  con tend  t ha t  i t s

un t ime ly  comp l iance  w i th  Ru ]e  26  (a )  (2 )  was  subs tan t i a l l y

j usc i f i ed ;  r a the r ,  P la i nc i f f s  a rgue  t haL  any  non -comp l i ance  was

ha rm less ,  (See  Doc .  no .  16  a t  5 -6 . )

D is t r i c t  cou r t s  have  b road  d i sc re t i on  to

a  v i o l a t i on  o f  Ru le  26  (a )  ( 2 )  i s  ha rm fess .

de te rm ine  whe the r

S i l ve r s te i n  v .

P roc te r  &  Gamb fe  M fg .  Co . ,  700  F .  Supp .  2d  I 3 I2 ,  I 32A  (S .D .  Ga .
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2OO9) "  I  T  I  n  e x e r c i  s i  n o  i  t s  b r o a d  d i s c r e t i o n  t o  d e t e r m i n e

whethe r  a  [Ru ] -e  26  v io fa t i on l  i s  .  ha rmfess  fo r  pu rposes  o f

a  Ru le  37 (c )  ( 1 )  exc fus ion  ana l ys i s ,  a  d i s t r i c t  cou r t  shou l -d  be

a r r i . l a ^  F r z  r h a  f a l l n w i n o  f : c r o r s :  1 l )  f h c  q r r r n r i  q F  - -  f  l ' F  r ^ - " '- -  -  . * , . e  - . r e  J u l v l r r L  - v  L r - v  P a r  L y

. . r . ^ -  + h ^  ^ , , i d e n c e  i ^ r o u l d  b e  o f  f  e r e d ;  ( 2 )  L h e  a b i l i t y  o fc r 9 c t r r r >  L

t ha t  pa  r t y  t o  cu re  t he  su rp r i se ;  ( 3  )  t he  ex ten t  t o  wh i  ch

a f fow ing  the  ev idence  wou l -d  d i s rup t  t he  t r i a f ;  I and l  (4 )  t he

impor tance  o f  t he  ev idence .u7a  Abdu l l a ,  2o ) ,2  wL  4429L1  9 ,

a t  *6  (quo t i ng  Two  Men and  a  T ruck ,  2008  WL  5235115 ,  a t j  * 2 ) .

Each  f acco r  i s  d - l s cussed  i n  t u rn .

a.  Surpr ise

, t  l - , a  c r l r n | i c a  l . )  n c f  c n r j ^ n l  i s  m a r o i n a l  -I  r I E  J u  r  t J !  r J U As  i n  OFS  F i t  e  I ,

" t h i s  i s  no t  a  case  o f  comp .Le te  f a i l u re  r o  p rov ide

abou t  an  expe r t  w i tness .  " 5 q 9  t  .  J O  a r  l J b J .

i -nformat ion

- 1  ^ . r  - r . l  € € ^
T I d I I T L I ! I D

i den t i f i ed  D r .  G ross  as  Lhe i r  expe r t  w i t ness  du r i ng  d i scove ry

and  p r i o r  t o  t he  March  10 ,  2012  dead l i ne  (doc .  no .  17 ,  exs .  3 -

4 )  ,  and  De fendan t  had  access  Lo  D . r .  G ross ' s  expe rc  a f f i dav i c

once  P la i n t i f f s  f i l ed  su i t  ( comp l . ,  ex .  1 )  .  Th i s  a f f i dav l t

t 0  T h e r e  1 s  a l s o  a  f i f t h  f a c t o r :  " t h e  n o n d i s c l o s i n g  p a r : t y ' s  e x p f a n a : r o n
f o r  . i t s  f a i l u r e  t o  d i s c f o s e  t h e  e v i d e n c e . "  A b d u l l a ,  2 0 7 2  V I L  4 4 2 9 7 1 9 ,  a L  * 6

{ q u o t i n g  T w o  M e n  a n d  a  T r u c k  I n t ' f /  I n c .  v .  R e s .  &  C o n m e r c i a L  T r a n s p .  C o . ,

N o .  4 : 0 8 - C V - 0 6 1  ,  2 A 0 8  W L  5 2 3 5 1 1 5 ,  a t  * 2  ( N . D .  F l a .  O c t .  2 4 ,  2 O A B J ) .  T h l s

fac to r ,  however /  per ta ins  onLy  to  ! ' rhe ther  a  RuIe  26  v io l -a t ion  t ras
> -  t , r  i r  s  i l  e d .  a c  - - . . s - - l  r .  r , r l ^ F - l ^ p -  i !  w a s  h a r m l e s s .  T n - i s  l a c l o r

is  there fore  inapp l icabLe here  because P la in t i f f s  have no t  a rgued subs tan t ia l
j u s t i f i c a t i o n .  T h e  C o u r t  n o t e s  t h a t  w h i l e  n o  s u b s t a n t i a f  j u s t i f i c a t i o n  h a s
b e e n  s h o w n ,  t h e r e  i s  a b s o l u t e  y  n o  e v - d e n c e  o f  t i ' l l ' u l  r o n - c o m p l i a n c e  o r  b a d

fa i th  on  the  parL  o f  P .La in t i f f s ,  ev idence ! . rh ich  -  i f  i t  ex is ted  -  wou ld

\ . . r a r r a n t  e x c l u s i o n  o f  t h e  e x p e r t .  S e e  O F S  F i t e l /  5 4 9  F . 3 d  a t  1 3 6 5 ;  V a u g h n  v '

U . S . ,  5 4 2  F .  s u p p .  2 d  I 3 3 I ,  1 3 3 7  ( S ' D .  G a .  2 0 0 8 )  .

- L O



a r r f { : i - i o n l -  l \ /  a . ! z n l  ^ i  n a . ]  n r  C r ^ q q ,  q  e y n e r l -  n n i r r ^ n q -  r h F i  r  h F e F <
] /  L ^ I J - u 4 r r u v  !  v l r 4 r r r v r r v ,

and  t he  f accs  and  da ta  he  . r e l i ed  on .  (See  i d . )

P fa i n t j  f f s '  f a i  l u re  t o  t ime .Ly  p rov ide  D r .  G ross ' s

r r r r : l  i f  i r - : r  j o n q _  n l b l  r r ' r i r n r ^ q  n n n n e r c a -  i n n .  a n d  . e s F s  i n  W h i C hq u q r ! ! r u o L  r v l r J l  } , u v r r ! u L l v r r J t

cons ide red  impo r ran r  t o  ac ro rneys  p repa r i ng  f o r  t he  depos i t i on

o r  c ro  s  s  - exam ina t  i on  o f  an  expe r t .  OFS  F i t e f ,  549  F .3d  a t  1362 ;

see  :  l so  Goo r l hvs  c reek /  2009  WL  1139575 ,  a t  ' 3  ( "  I f ] u rn i sh ing

r r -  ^ ^ ^ ^ - i n ^  h 5 y l - ' l  . r - L  -  ' . ^ ^ r ' ' l l . '  i - i . l a d r r ^ 1 6  r o n / _ \ r l -  : d r z o r e c l  v
L d l l  O p p O : ' - L I 1 9  P d l L y l  w I L I r  c t  w u c l u r r y  - ! r r o u c A J o L c  r e y J ! L  q u v ! ! v e r - !

' i m n a . f  s  n n o n  j  f s  : h r l  i  - r r  t n  n r c n : r e  f o r  a n d  C O n d U C t  t h e

u l o n a < i  l -  i n n  " \

l - a  n - a r r : n  r q  I ' r  " a e * i f  j e d  a S  a n

i nconven ience  upon  De fendan t .

13 63

e x n e r f  n r o h a h ' v  i m o o s e d  s o m e

T l - r  c  - \ / n a  r F  .  n f , 1 - m a l i o n  i Sr  r v e

r . ^ - a r i  a l  q r r r n r :  q a  o . r  h a r m .

F  r  - o t  n r  G - n q q '  s  a f f i d a v i t

However ,  t he  Cour t  f i nds  no

Un l i ke  the  expe r t  a f f i dav i t  i n  OFS

c o n t -  a i  n e d  m e a n i  n o f  r ' '  ^  '  L '  I  ̂ r ^  D e f  e n d a n t  c o u . I d  h a v ea l r o  ! y J ! -

r r t i  I  i z e . l  i n  D r e D a r i n . r  f  ^  d c n n q e  D r  G - r O S S .  S e e  5 4 9  F . 3 d  a Cr r r  v ! l v q !  t r r Y

A n r . i  r r n  l  i  k a  f  h a  a r . n a  r r  r a n . \ r t  i  n  C n o d h r r e  C  r a a V  1 r

G - n q q '  q  F v n e r f  a  f f i d a v i t  c a n n o t  b e  c o n s i d e r e d  w o e f u l l y

i nadequa re .  See  20A9  WL  1139575 '  aL  *2 -3  (exc fud ing  expe r t

whe re  t he  repo r t  cons i s  Led  o f  conc luso ry  s ta  Lemen ts  t 'w i r hou t

d i c n l n c i  r r n d a r l r r i n n  : n : l r r c i  q  . r r  f a r - j -  r r A l  h a s i s "  l e m n L ^ ^ : ^v 4 r u f , v o - r - v  u ! ! )  u - r e L ! t l t r r 9  o ' L q -  j J - J  v !  \ L . t . I r " d D  I  D

added )  ) ;  see  a l so  Reese  v .  He r :be r t ,  521  E .3d  1253 ,  7264 -65  (LL th

C i r .  2008 )  ( a f f i rm ing  exc fus ion  o f  expe rL  whe re  expe r t  was

iden t i f i ed  bu t  " I n ]o  expe r t  repo r t  was  p rov ided"  p r i o r  t o  t he

c lose  o f  d i scove ry )  ;  Sommers  v .  Ha l l /  No ,  4 :aB -CV  251  ,  2010  WL

L1



3453608 ,  a t  *3  (S .D .  Ga .  Sep t .  1 ,2010 )  ( exc lud ing  expe r t  whe re

r a n r " r r f  " f a i l  l e r l l  t c r  r . l F n - i  = \ /  a . v  o f  h ' s  n n i n i n r c  n t t r : h  l e S S! E P v ! L  L a r r  L s v l  L v  l u u r r t r ! i

t he  da ta  on  wh i ch  he  re l i es " ) ;  Chapp le  v .  A labama ,  174  F .R .D .

6 q q  ? n n - n 1  ' V  - )  a l ^  l q q ? \  { F i n d i n o  i - r F l  ' \ f : i ' r r r c  - n  n r O v j d e
\  r ' r .  e .

n r r r  n a r  F v n c r f  w i f n e q q  r a n . r t  l w a s '  i r r i f a l i n o  h t t r  " a r r I e s s "P ! v P s !  c  ^ I , E  !  L

r ^ r h a r a  n n n n q i  n a  n a r f  . -  ^ 1  * ^ " t F r A  s ' r h i e r : f  m a T f  e I .  O fv y y v J - r , Y  P - ' - y  w d >  g c - r L ! q -  J g v J v e L

expe r t '  s  expec ted  Les t imony )  .

T h o  r r n d a r l r z i r o  b u r n c r s e  o f  R r r l e  ? 6 ( a \  d i q r - l n q t t - p s  i S  t Ou I u s ! t y ! r r Y  y u ! t / v J !

n a r m i  r  n n n n < i  n n  r - n r r r q a l  r h c  n n n o r l -  r r n i  i ' ,  i .  ^ d F . r ' - : f  e l  \ r  n r a r t r r a
P E r r L . - L L  v P P v o f  . . V  v y l J v ! L u r r r L J  s v e Y s q e v + ) '

f o r  depos i t i on  o r  c ro  s  s  -examina t  i on  and  ensu re  tha t  t he re  w i I l

l - r a  r r -  r n f  a i  r  q t t r n r ' S e . S i l ve rs te i n ,  700  F .  Supp .  2d  a t  ! 320 ;

see  a l sc  Abdu l  I a ,  2A12  wL  44291 '79 ,  aL  *6  ( "U I t imace l y ,  an  expe rL

r a n ^ r t -  c h n r r  l r j  n r o r r i  d e  f  h e  o n n o s i  n o  r ) a  - f  \ /  , . ? i  r - h  n ^ -  i r ^ a  a n d  a n-  L | J U !  L  l J l v . - u s  v y y v J l r r Y

i l -  1 /  r ^  n r a n r * ^  i - -  ^ - - ^  / / \ .  i !  ^ f  t - j  t . ' T l ^ a  h . 1 -  r n m  f i n gu f - r p u r  - u . , r L ) /  - u  [ J ! c v d I s  r L 5  u o - s .  / .  M  u L

j  s  t ha r  De fendan ts  we re  f a i r l y  app r i sed  o [  [ t he  expe r t ]  |  s

op in i ons  by  h i s  i n i t i a f  Ru le  26  (a )  ( 2 )  expe r t  r epo r t .  " ) Dr .

Gross ' s  expe rc  a f f i dav i  t  r easonab l y  se rved  Lh j s  unde r l y i ng

n r r r n c , q e -  e n c l  r  h e r e  w -  ^  -  ^  ^  ' . . - - r  ^ e  t o  D e f e n d a n tP u - P v J l r  w c l >  i r r - ,  J u ! | J ! f -

b. Ability to Cure SurPlise

The  nexc  f ac to r  unde r  t he  Ru fe  37 (c )  ( 1 )  exc fus ion  ana ] ys i s

conce rns  Lhe  ab i l  i t y  o f  che  pa r t y  aga j  nsL  whom the  expe r t

ev idence  wou fd  be  o f fe red  -  he re ,  De fendan t  -  t o  cu re  the

c r r " n r i s e  " r h e  C o r r r r -  . - - a 6 <  ' . , i  f  h  P -  r i n r i f f S  t h a t  t h i S  d i s p u t e

cou -Ld  have  been  reso l ved  more  am icab l y  and  e f f i c i en r f y  du r i ng

d i  e n n r r o r v  r  f  D a - o n r ] a - f  r . \ 1 - r  c  i m ^ 1 \ ,  1 6 ^ . . 6 s t e d  L h e  R u I e  2 5  ( a )  ( 2 )  ( B )u r r v v v ! ! J
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i n fo rma t ion  tha t  was  no t  i nc luded  1n  Dr .  Gross ' s  ex r " \F r t -

I n  a  s im i l a r  s  i t ua t  i on ,a f f i dav i t  o r  f i l ed  a  moc ion  t o  compe f

the  E leven th  C i r cu i t  s ta ted :

s e e  I  e o .  K .  L 1 v .

We do  no t  commend  e i the r  pa r t y  on  i t s  e f fo r t s  t o
r a e n l 9 o  r h i  a  . l i  c n r r l - a  f  l " h a  n r - n . n e n r  o f  r h e  e v n e r t lJ I / u r !  r

wou . Id  do  we I I  t o  make  su re  t ha t ,  i n  t he  f u tu re ,  i t s
Ru - Ie  26  d i sc l osu res  compor t  w i t h  bo th  t he  sp i r i t  and
the  f e t t e r  o f  t he  ru l e .  None the less /  l t he  oppos ing
n i r F r / l  : l  I n r . r o d  l h i  e  i m n : q q e  t .  c o n r - i n t t e  w e l  I  h e r z o n c l
} J q !  u y  I

t he  po in t  o f  good  fa i t h  e f fo r t s  t o  reso fve  the  i ssue
w i rhou t  cou r t  i n t e r venL j  on .  neve r  mov ing  f o r  an  o rde r
r e . r r r i - i r , r   l \ /  m o r t r  d 6 i  ^ :  l  a . l  r t r q n . n s F  U n d e f  R U l e  2 6 .! E Y u f ! ! r r Y

I The  oppos ing  pa r r y l  ' s  I as t  m inu te  a t ' cemp t  t o  p reven t
f  f h e l  e x n e r t  f  r o m  r e q '  j ' r z r . . r  n n i  r l ' e  c l i s L r i c t  c o u r t  i n
t  L  r r u  I  u ^ u ! !

j - h e  u n t e n a b l e  n o s i t i o .  n '  l ^ a v ' n o  f . o  e x c l u d e  a  w i t n e s s

i den t i l  i ed  f o r  ove r  Lwo  yea rs  and ,  i - n  f ac t ,  deposed  by
the  p l a i n t i f f ,  o r  con t i nue  a  t r i a l  a l r eady  i n
n ron ress ,  an  rnna l  a tab l , e  so .Lu t i on .  I n  v i ew  o f  t hese
, . -  i  r .  r n q r -  . a n / - a q  r ^ , t r  . ^ n n r ' \ i  s a \ /  - h a l -  l -  h e  r l i s t r i C t  C O u f  t ' S

den ia f  o f  Gr i f f i t h ' s  mo t ion  fo r  con tempt  and  fo r
sanc r ions  \ , ^ ras  an  abuse  o f  d i sc re t i on .

Gr i f f i t h  v .  Gen .  Mo to rs  Co rp . .  303  F .3d  L21  6 ,  1283  (1 l , t h  C l r

2002)  (emphas is  l n  o r i g ina l )  .

I f  De fendan t  had  i n fo rmed  P la in t i f f s  o f  t he  i nadequac ies  o f

i r c  a v n a - -  c l i  s r ^ l  o s r r r -  . . r ' ' - i  r n  d i e ^ n - r a n ,  P f a i n t i f f s  w o u l d  c l e a r l y

h : r r a  h o a n  r a a t t i  r z ' ^  t . r  < r r l t n l  p m c n f  D r G r o q s ' s  e v n F  r  l  a f f i d a v i c

some mater i -af

o r  i nco r rec t

26 (e )  ( 1 )  ( "A  pa r t y  who  has  made  a  d i sc fosu re

m r r  < f  q n n n  l  c m F n t  . ) r  c o r r e c t  i - t s  d i s c f o s u f e

{ A l i - :  - i r o l v  ' r ; n n e -  i f  l - h e  n F r i \ /  l e : r ' r s  t h a t  i nr r r  q  s ! , , ! t  l /

r espec t  t he  d i sc l osu re  o r  r esponse

) . t t  I ns tead  o f  a t t emp t i ng

r  D u e  L o  E h e  p o - e n L i a - I  f o r  a b u s e ,  a n
r r -  F , a  ^ .  . a . i  h \ r  , , < o  ^  fd  r r d  t u !

W L  3 4 6 3 6 0 8 /  a t  * 3 .  H e r e ,  t h e r e  w a s  n o
n r A \ / a F i 6 -  f  : T c l , /  s  r n r ' l  F - . e n t a  E  i o n  .  ' l h e  C o u - L L

L9

i  e  i  n . . \ m n l  F l -  a

t o  reso l ve  the

F v n F r l  " r F n . - -  r . r ^ -  q l f  L e r s  f r o m
c ^ - - a r s  /  2 0 1  0

m a j o r  o * i  s s ' o n  L h a t  w o u l d  h a v e
a l s o  n o t e s  t h a t  o n c e  P f a i n l i f f s



Ru le  25  d i spu te  du r ing  d i scove ry  and  cu re  any  su rp r . r se  o r  ha rm

i t  f e l t  i t  had  su f fe red ,  De fendan t .  moved  fo r  summary  j udgmen l  -

a f  fF . t .  i  r r a l  r r  qcek i  no  the  ha rshes t  sanc t i on  ava . i . I ab f  e .

I n  Lhe  a . I t e rna t i ve ,  De fendan t  moves  Lhe  Cou r t  t o  r eopen

^ i  < n n r r a r r r  1 - ^  . l  l  n r r  l - t a f a n d . a n r  f  . r  . l c n a c e  ' "
o ' r u  J  u } J v t c  I  c ' r L

' I  f  q  . \ \ ^ r n  a : r n c r j  r e n . r -  i  q a 6  ) ^ / -  n n  ? i  a t  1 2 - 1  j  .  \  T h c  6 6 t ] I . 1. \:::

f i n d s  t h a t  t h i s  a l t e r n a t i v e  r e . L i e f  i s  a  m o r e  a p p r o p r i a t e  c u r e  t o

a n v  q , r n - i s e  n -  h a r m  t h a t  D e f e n d a n t  a l l e g e d l y  s u f f e r e d  d u e  r o

P la in t i f f s '  pa r t i a f  non -comp l i ance  w i t h  Ru le  25 (a )  ( 2 ) (B ) .  See

OFS F i t e l .  549  E .3d  a t  1351 '  1355  ( r eve rs i ng  d i s t r i c t  cou r t  t ha t

r F f r r < o r . l  t . \  r a l ' J n a n  r J i c . : o r z e r r u  w h e r e  R t t l o  2 6  _ . ) n - a r \ n n  t a r . e  W a S! ! v I , e r r  s r r ! v v s r J

^ , , r ^ ^ - - - ! . t  ^  t  t , ,  r . , - r . r  . F . r  ^ r \  .  \ r - ,  - i - . ^  c . n .  F  S ' t n n  2 d  a f  I 1 3 7 - 3 85 U r J s L d 1 l L - L d I I y  _  | , r > L - L r , L e l r /  .  v o u Y r r r r .  - " y b J .

/  r a a n a r  i  n a  r l  i  c n n r r a r r z

a v n 6 r r -  . . l i  q n l  n q r r r e \  :

^ -  ^ , . i - - ^  - - . ,  L l l m  C a U S e dL 9  d - L  r s  v , ! c l  L  E  d l r y

see  a .Lso  Fed .  R .  C i v .  P .

h r r  r r n l -  i  m a  l  r r

37 (c )  (1 )  ( c )

Iexc fus lon ]

: n n r n n r  i  r t - o

( s t a i i no  t ha t -  ' t f  i l n  add i t i on  t o  o r  i ns tead  o f  t h i s

sanc t i on /  t he  cou r t  may  impose  o the r

sanc t l ons " )  .

n - f  a n d ^ r t  l 1 )  F a d  r h o  ^ h ' l r f  v  - o  c r r r e  i t - Sr  u l ' uL ' a  !  y

r l  I o n o d  q r r r n r i q e  c l r r i n n  d i  s r - o r r e r v  h v  - F r - I r r a c f  r ' t n  s r t n n l  e m e n t a . Ia f t s 9 s q  r  u ! I J !  r  J v

A v h a r t -  i r f n r m a l - i a n  : n d  t ) \  h a q  n r a n a q e d  m o r e  a n n r o n r i  a r e  r c r  r  ^ '
arrrJ!  vu !

t ^ . ' r o  - h a  F - - e o a d  q r r r n r i  q e  n .  h a r m  a t  t h i s  t i m e ,  T h e s e  f a c t SL " L  q + ! v Y v v

counse f  aga ins r  exc lus i on  o f  D r .  G ross  and  i n  [ avo r  o f  r eopen ing

r l i  c  n n r r a  r r r

were  conf ron ted  w i th  the  nc t ion
- l - o  n r - r r i r " " ' w  r r . l ' c r -  a s e d  R u l e
: h n  - ^ - 7 6 c h ^ h A i  n -  r  a v l -

f ^ -  c , r h h y U  i , r A / . m a h f  1 l ^, - " . . . . . . - ,  - - r e y
2 6  ( a )  1 2 )  { B )  i n f o r m a t i o n .

2A
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c. Disf,urttion of Trial

Assess ing  t he  ex ten t  r o  wh j  ch  D r .  G ross ' s  expe . r t  ces t imony

r^ rn r r l  d  d i  q - rn t -  I  he  f  - i  a -  -ha  cn r . r f  F  i n r l s  t ha r  t he re  wou . Id  be  nor ! u v L  L r r u

d r  c  r r r n -  i  o " " r  w h a t s o e v e r . See  OFS F i t e f ,  549  F .3d  a t  L364 -65

/ q r n r i n . ' t  f h ^ r  " m o s t  r n n ^ r - : n - l  \ , '  r .  r r i a f  d a C e  f O f  t h e  C a S e  h a d\ - u q L r r l v  L r r q L  t " u J L  f r L r t , v !

been  se t  o r  was  imminen t "  and  reve rs ing  d i s t r i c t  cou r t  t ha t

re fused  t o  r eopen  d i scove rY )  . A e  1 n  ( ) F \  F - r A  r 1 1 S  C a S e  n a s

nc , t -  h66 r r  n le r :ec l  on  the  t r i a f  ca lendar  and  no  t r i a f  i s  imminen t .

Now tha t  P la in t i f f s  have  p rov ided  a l f  o f  t he  i n fo rma t ion

r o n r r i  r o r l  r r r r j a r  R r r l e  ) 6 ( e \  l ? \  l P \  i h F r t r  r q  a r n l p  f  i  - r e  ' ^ r  t h el c a J r l r u  - v \ u /  \ - /  \ u /  t

Courc  t o  r eopen  d i scove ry  and  a l . I ow  De fendan t  t o  mo re  t ho rough l y

i r <  . - r e a  I ^ , i  l -  h . r - f  ^ r A A - - 1 /  . l : c r r r n t i n o  - h c  c - " ) r '  j  p - 6 ' r ,  n fp I  e _ v a  !  E  r - r  Y l s a L r J

' r . l r . l ^ ^ r ' l ^ -
L r  l c  - L r L - L 9 c 1 L 1 u l r . I n  sho r t .  t h i s  f ac to r  counse f s  aga ins t

C } ! U - L U 5 I U I I  U I  l J L .

d. fmportance of the Evidence

Dr .  G ross ' s  expe r t  t es t imony  i s  exc reme fy  impo r tan t  Lo  rh i s

case .  I ndeed ,  i f  D r .  Gross  was  exc fuded  and  h i s  expe r t

a f f i dav i t  s t r i cken  f rom the  reco rd ,  De fendan t  wou ld  be  en t i t f ed

to  j udgmen t  as  a  ma t te r  o f  1aw .  See  Zw i ren ,  21  6  Ga '  a t  500

/ l . ^ r ^ r - -  + F - l  ^ ^ ^ r ^ i a  l a w  r a c r r r i  r a s  e x n a r l -  - o s - ' n n n r z  f o  e s 1 - a b I i S h\ r r | . - r t ! - r r r r 9  L ' L a L  s c v ! 9 f o  r q w  ! s Y u r L r J  L ^ u L !

p rox imare  cause  i n  med i ca l  ma lp rac t i ce  cases ) ;  F Iue l l en ,  2008  WL

4360618 ,  a t  *5  ( same) ;  see  a l so  OES E i ! q l - ,  549  F .3d  a t  1351 ,

1 ? A q  / r o r r o z < i n n  e v r - l r r < i n n  o f  r - : q e - d  i q n ^ ^ : - i " ^  \ ? ^ r r . r h 4v s  c ^ P s !  L  r  ,  v o u 9 L " r ,

542  F .  Supp .  2d  aL  1335 ,  1338  ( r e fus i ng  ro  impose  "ha rsh

sanc t . i on "  o f  exc fud inq  case -d i spos i t i ve  expe r t ) ;  Abdu f la ,

2I
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wL 4429L19,

c ruc ia f  to

exc lus lon .

a t  *4 ,  *6 -1

P la i n t i f f s '

/ c r m o \  A a

t h i  e

Dr .  G ross ' s  t es t imony  i s

f . a . f  . 1 r  - r ) , r h s e l  s  a . r a i n S L

e. Conclusion

a a n c i  ^ o r i  n n  r h e  n : r f  i . l t l  a r  f  a a t f  U a l  r - - . 1  n - . n a i r . - : 1
u v r r J  - s r !  - r r Y

c i r cums tances  o f  t h l s  case ,  t he  Cour t  f i nds  tha t  P l -a ln t i f f s '

Da r t i a f  non -comp l i ance  w i t h  Ru Ie  26 (a )  ( 2 ) (B )  caused  no

d i s c e r n i b l e  h a r m  t o  D e f e n d a n t .  D e f e n d a n t  s h o u l d  n o t  h a v e  b e e n

s r r r n r i  s e d  c r i  v e n  f h a t  P l a i n t i f f s  i d e n t i f i e d  D r .  G r o s s  a s  t h e i r

A s z n A r r  n r i u r r  j - -  M : r r - h  1 O -  a A l  2  a n r l  L i s  F v n F r l  a f  f  i d a v i r -
v -  - v -

s r r f  f i r - i e r l l r r  e r < n l  a i n a d  h i s  o n t  n i  o - s .  r h a r  -  l - \ : c a Q  : n . l  j - h a  f a C t Sy  L ^ r J - q r r r s u  L r f  o  v y ! t r r v r r *

he  re -L i ed  on ,  Wh i l e  t he  pa r t i es  shou ld  have  reso f ved  t he  i s sue

. l r r r i  nn  d i  s r - r - r . e r v -  t he re  i s  s t i f  I  t ime  ava i l ab fe  t o  r eopen

r . l i  c r - n r r a r r r  f ^ r  I ) r  G - n q q r q  d e n o q i r ' i o n  -  : ^ r  r . \ n r i  a f  a  C U I eu r J U v v ! r l

r o  any  p re j  ud i ce  De fendan t  a f l eged f y  su f f e red .  Reopen ing

n  i  c n n r r a r r r  i  <  a q n a r -  - ' -  - -
- - f  - - - 1 d - L - L Y  d P P ! O p ! - L d L e  9 - L v c l l  L r r d L  \ ] r ( , D D  r

j - c q f i m o n \ /  i  q  c r ] l c i  a -  - . 1  l - h a  i  s f  r c < n l g g j g n  O f  t h i  S  C a S e .  L nL e J L r r L t v r r j

sunma ry. P fa i n t i  f f s ' n n r - - n n n n -  i  a n r - c  r " r  i  - h  
R u f  e

26(a )  12 )  tB )  was  ha rmfess  and  the re fo re  does  no t  war ran t

exc lus i on  o f  D r .  G ross  unde r  Ru le  37 (c )  ( 1 ) .  The  Cou r t  w i l l ,

however ,  g ran t  De fendan t ' s  a l t e rna t i ve  reques t  f o r  re f i e f  and

r ' {  i  < n n r r a r r r  f  n r  f  h a  I  i m i  f  c . l  n ] ] r n . . ) s a  . \ f  d a n / ' l q i  n . r  n -  C r ^ ^ ^v !  v r  P v J  f  r r Y  u - .

r n . , l  < r r n n l  a m a n l -  a l -  i  n n  r r f  f i a f  a n d ^ n f  t  q  e y n o  r -  - a n / 1 r j -
u L r u  J U I J P f  e - ' .
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Summary ,.tudgment

7. standazd

i s  : n n - o n r i a f e  o r  \ /  i f  " l h e - e  i s  n o

* ^  '  -  - . r  ̂  ,  and  Lhe  movan t  i sa r t  y

en t i t l ed  t o  i udgmen t  as  a  ma t te r  o f  f aw .  "  Fed .  R .  C i v .  P .

55 (a )  .  Fac t s  a re  "ma te r i a f "  i f  t hey  cou .Ld  a f f ec t  t he  ou t come  o f

the  su i t  under  the o o r r e - n  i  n o  s r : L r s r a - t i v e  . I a w . Anderson  v .

r ' i  r - . ^ ' + i '  r  ^ 1 - \ h 1 ,  r h -  4 1 1  U . S .  2 4 2 t  2 4 8  ( 1 9 8 6 )  .  T h e  C o u r t  m u s tL L p e L  e y  l v e p I  I  L r L v .  ,

v iew  the  fac ts  i n  t he  f i gh t  mos t  f avo rab le  to  the  non -mov lng

pa r t y ,  MaLSush i t a  ELec .  I ndus .  Co .  v .  Zen i t h  Rad io  Co rp . ,  475

U .S .  574 ,  587  (1986 ) ,  and  mus t  d raw  "a ] I  i us t i f i ab l e  i n f e rences

in  t i t s l  f avo r .  "  U .S .  v .  Fou r  Pa rce f s  o f  Rea f  P rop . ,  94 t  F .2d

I428 ,  I 43 ' l  ( 11 th  C i r .  1991 )  ( en  banc )  ( i n t e rna l  punc tua t i on  and

c i ta t i ons  omi t ted )  .

The  mov ing  pa . r t y  has  rhe  i n i L j  a l  bu rden  o f  show , i ng  t he

Cour t .  by  re fe rence  to  ma te r ia l - s  on  f i l e '  t he  bas i s  f o r  t he

mot ion .  Ce fo tex  Co_ .p -___ l r . *_ ! . ! t " ! ! ,  477  U 'S .  3 I1  ,  323  (1986) .

H n r ^ r  1 , - '  r - :  r r r ,  + h i  s  l .  r r . l e n  d a n t r n d s  o n  w h o  b e a r s  L h e  b u r d e n  o f! u  '  !  ) /

p roo f  a t  t r i a I .  F i t zpa t r i c k  v .  C i t y  o f  AL f  an t . a ,  2  F .3d  1112 ,

1115  (11 th  C i r .  1993) .  t / , l hen  the  non -movan t  has  the  bu rden  o f

n r n r f  : f  f  r r , : l  f h a  n . \ / e n l -  m a v  . a r r v  t h e  i n i t l a l  b u r d e n  i n  o n e
I J !  v v  l

o f  two  ways  -  by  nega t i ng  an  essen t i a l  e lemen t  o f  t he  non -

. r . l z a n l -  r q  r - : s c  o r  h r z  . l ^ n w t  r . r  l - h a -  l _ L e r e  r  s  n o  e v t  d a " t c e  l -  o  n r o v e

f A . l -  n F - e s s F r v  t o  1 - h e  n o n - m o v a n t ' s  c a s e .  S e e  C I a r k  v .  C o a t s

a

&

929  F .2d  6A4 ,  606 -08  (1 l t h  C i r .  1991 )  ( exp fa i n i ng
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Cla rk ,  I nc



Ad ickes  v .  S .H .  K ress  &  Co .  /  398  U .S .  744  ( f 970 )  and  Ce lo tex

Corp .  v .  Ca t re t t ,  411  U .S .  317  (1986 ) )  .  Be fo re  t he  Cou r t  can

eva luaLe  t he  non -movan ! ' s  r esponse  i n  oppos i t i on ,  i t  mus t  f i r s r

cons ide r  whe the r  t he  movan t  has  me t  i t s  i n i t i a f  bu rden  o f

c h a u i  r a  f h r l -  1 - h a r a- ^ . - - -  a re  no  genu ine  i ssues  o f  ma te r . i a f  f ac t  and

tha t  i t  i s  en t i t f ed  to  j udgmen t  as  a  ma t te r  o f  l aw .  Jones  v .

r . i f  ' ,  ^ f  . - ,  l , r " r h r rq  I 2A  F .3d  248 ,  254  (1 l t h  C i r .  L991  )  ( pe r

n r r r i : m \  A  r n a - a  / ^ / 1 n ^  | q / 1 r \ /  q t a j -  e ' r t r n *  - h a C  t h e  n o n - m o v a n t  C a n n O t

mee t  t he  bu rden  a t  t r i a f  i s  i nsu f f i c i en t .  C la r k ,  929  E .2d  a t

508

I f  -  and  on l y  i f  -  t he  movan t  ca r r i es  i t s  i n i t i a l  bu rden ,

rhe  non -movan t '  may  avo jd  sunmary  j  udgmenc  on l y  by

" r Jcmons t r : t  l i no l  t ha t  t he re  i s  i ndeed  a  ma te r i a .L  i s sue  o f  f ac t

t h r t -  n r o n l  r r d a e  q r r m m : r v  i r r d o m e n t  -  t t
P ! L U r  u v L  J Id.  When the non-movant

bea rs  the  bu rden  o f  p roo f  a t  t . r i a I ,  t he  non -movan t  mus t  t a i1o r

' i t -  c  r F q n . n q a  l - o  f  r - p  m c t  L r . l . i  h v  w h i r : h  t h e  m o v a n L  c a r r i e d  i t sr L o l J v r r r u

i n i t i a l  bu rden .  l f  t he  movan t  p resen t s  ev i dence  a f f i rma t i ve l y

n c r r a r  i n n  :  m a r e r i  a l  f  a . l  1 -  h a  a n ' r - r a \ 7 a n -  I ' n r r q 1 -  r c s n o ^ d  W i C hl l c V o  r  u r 9

ev idence  su f f i c i en t  t o  w i ths tand  a  d i rec ted  ve rd i c t  mo t ion  a t

r r i a l  on  rhe  ma te r i a ]  f ac t  sough t  t o  be  nega ted .  "  F i Lzpa t r i c k ,

2  F .3d  a t  1116 .  I f  t he  movan t  shows  an  absence  o f  ev i dence  on  a

mate r j -aL  fac t ,  t he  non -movan t  mus t  e i t he r  show tha t  t he  l : eco rd

con ta ins  ev idence  tha t  was  "ove r looked  o r  i gno red"  by  the  movan t

o r  " come fo rward  w i th  add i t i ona f  ev idence  su f f i c i en t  t o

d i rec ted  ve rd i c t  mo t ion  a t  t r i a f  based  on  thew l ths tand



:  I  I  6 ^ a . l  F \ r i  . l a n i  i  a  r r r  r l o = i  ^ i  o n ^ ' r  ' t
q f f s Y U s  u v r v L r r L r u r J  u v ! t v + ! r r v . t i . - L O .  a t  r t t / The non-movant

- . h h ^ f  i l - c  h r r r d c n  h r r  1 6 l \ / i n a l  c r n  f h a  n l a : . l i n . r q  r \ r  b vu q !  r  I

r F n e a r i n a f  c o n c l I s o r , -  - r r ^ - - + . i ^ - -  ^ ^ ^ + - r F ^ n  i *  i r - , ^  - - F h r a i n t .
r  ! p ! a , r , - v  v v r r " ' u J v l r /  d  r r E g d L r t , , r r J  t v r  r P  |  (

See  Mor r j s  v .  Ross ,  663  E .2d  1032 ,  1033 -34  (1 I t . h  C i r .  1981 ) .

Ra the r ,  t he  non -movan t  mus t  respond  w i th  a f f i dav i t s  o r  as

/ - \ * h a F \ i r  q a  n r n l r  i r l a d  h r r  F a d a - ^ l  R  r ' e  n f  a i V i l  P r O C e d U r e  5 6 .
I J ! v v r u L v

I n  Lh i s  acL  i on ,  t he  C Ie rk  o f  t he  Cou r t  gave  P fa i n t i f f s

no t i ce  o f  t he  mo t ion  fo r  summary  j udgmen t  and  i n fo rmed  them o f

f h F  q r m m ^ r \ /  i r r d o m e n -  - r ' ^  - r ^ L - r  t o  f i l e  a f  f  i d a v i t . s  o rJ  u . , u L L q !  J  _  u U Y I L L ' r L  l f Y L t L

o the r  ma re r j a l s  i n  oppos i t i on ,  and  t he  consequences  o f  de Iau l r .

(Doc .  no .  15 , )  The re fo re ,  t he  no t - l ce  requ i remenLS  o I  G r i f f i t h

, .  r " 7 - . i  - , . . - r  ̂ 1 . !  11 .  l . 2d  922 ,  825  (11ch  C i r .  1985 )  ( pe r  cu r i am) ,v  .  w d f  r r w !  r 9 1 ,  L

a re  sa t i s f i ed .  The  t ime  f o r  f i l i ng  ma te r i a l s  i n  oppos i t i on  has

^ . , ^ i - - n  - F ^  l - h ^  r ^ r - i - n  i <  n r w  - i n e ' o -  C O n S i d e f a t i O n .e r l P - L ! E s .

2. Analysis

De fendan t  a rgues  tha t  even  i f  t he  Cour t  cons ide rs  Dr .

c r . . ' s s . s  e r o e r f  a f  f  i c t ' " . f  I  t ^ a  . . n - F n - q  O f  t h e  a f f i d a v i t  d O  n o ts - y r  !  L

es rab ' l  i sh  a  oen r r i  ne  d r  sn r r - c  o f  na te - i a l  f ac t  as  t o  De fendanc ' s

neg l i gence  unde r  Geo rg ia  l aw ,  (Doc .  no .  20  a t  10 . )  The  cou r t

d i sag rees .

f he  FTCA a l l ows  rhe  Un iLed  S ta tes  t o  be  sued  f o r  neg l i gence

in  che  same  manne r  as  a  p r i vaLe  i nd i v i dua l  and  p rov ides  LhaL  t he

subs tan t i ve  1aw o f  t he  s ta te  where  the  a l l eged ly  neg l i gen t  ac t

o r  om. i ss ion  occu r red  qove rns  the  ac t i on , F lue I l en ,  2008  WL

43606L8 ,  a t  *5  ( c i t i ng  28  U .S .C .  SS  2674 ,  1345 (b )  ( r ) ) .
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^ - - r  r  ̂ s  because  Mr .\ _ r E ( J r g r o  a y P f f e

n a r f a r m o r l  i  n  A i r ^ r r e f  :  C a . J r n  i ^

Tho rn ton ' s surger res  were

To  es tab l  j  sh  med i ca f  ma lp . rac t i ce  l i ab i l i t y  unde r  Geo  rg  i a

I aw ,  t he  p l a i n t i f f  mus t  es tabL i sh  t h ree  essen t i a l  e l emen ts :  " ( 1 )

- l ^ a  d r r + r r  i  n h a r o r f  i n  t l - o  d n r - - n - - n a l  : a . ,  - ^ r  ^ - r  ^ * ^ L r * .  / . \  
t h ee , . s  \ 4 u L y  y q - - L : i L  I  s l o L  L w r r J r r t y '  \ 4 /

h r o : n h  n f  l - h a  I  r ' l r r j -  r r  h r r  f a i l i n o  . r o  e x e r c t  c a  t h ^  r a . t l r c i t c  r l o r r o o
J U L ]  ! l /  l a r f  I  r r Y  r J r  L !  s u 9 ! ! !

o f  sk i l I  and  ca re , '  and  (3 )  Lha t  t h i s  f a i - Lu re  be  che  p rox ima te

^ : . -<a  nF  l l ^a  i - - ' r v  sus ta i ned . "  Boa tw l i gh t ,  2009  WL  3 ' l  51155 ,  ac

+4  ( c i t i ng  Zw i ren ,  21  6  Ga .  a t  499 )  . He  re ,  De fendan t  does  no t

appear  to  con res t  t he  duLy  e lemenr ,  bu t  does  cha l l enge

Each  e lemen t  i sP la in t i f f s  on  the  l a t t e r  Lwo  e lemen ts .

d i scussed  i n  t u rn ,

a. Standard of Care and Breach

- 6 , r , , i  r a ^  ^ a  n h \ z c i - r a n s  i s  c h a c  w h L c h  i s  o r d i n a r i l y  e m p l  o y e d  b , y

t -  h a  h r . \ f  a a a i  n n  r r a n p r ^  - ' -  - L  - r s  i  s  o r d i  n a  r i  I  v  e m n l  . r r r o ' l
u r r L  y ! v ! u J u r v - -  . : , L . ' L - d r r y  a r r l r  r u L  '  r . y  r r . ' y t v y E u

h r r  r - h o  n r n f a e c i n n  i n  t h a  l o r - : l i f  r r  o r  a ^ ' r ' r r r n  i  t \ ,  t t  f . l  / . 1  r . - i ^ ^u y  ! . r u  y - v - v J J  \ Y s v v  L , r Y

West  v .  B reas  L  Care  Spec  i a l i s t  s  ,  LLC,  29A  Ga  .  App .  52 I  ,  523

(2008 ) ) .  " ceo rg ia  l aw  recogn i zes  a  p resump t i on  Lha t  t he  med i ca - l

ca re  was  pe r f o rmed  i n  an  o rd i na r i l y  sk i l l  f u I  manne r '  and  rhe

r l } r r den  i s  ' r no .  r hc  ^ ' ^ "  a  wan t  o f  due  ca re  o r- F v . -  - r r c  P - L a - L t i L r  r  I

s k i  l  l ,  o r  d  j  I  i  r - r e n r : e  t  t A  / n . - n l -  i n n  a , r r " ,  l i n ^  \ z  F / r < l - a r  2 C 4  G a .g ! ! r Y L l I U l . : 1 1 \ Y g v 9 + r I Y

App .  31  4 ,  31 '7  (2002)  )  .  * I t  i s  i nsu f f i c i en t  t o  show tha t  an

F . r n A r t  u ' i - n e s s  ' w o r r L d  h a v e  d o n e  S O m e L . h i n o  c l i f l e - e n l ' v . , "  1 d .

/ . r ' , . \ f - r . ^  q . r ^ , -  r n r - r  ? c A  C a .  A n n -  a j -  f 7 7 )  -  " - h a r c f n - a  r  n - a : n L i f f
\ 9 u v L  L r t y
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! >  u J  u d ,  r  - L  y

e f fec t  t ha t

o f  ca re  and

the  med ica l

oroi t ted) .

r o a r r i  r o d  t . \  ^ F f  e r  a : z n a r f  m a r ]  i n a l  r  a c j -  i m . \ n \ /  f  -  f  h c
!  v Y s + !  ! e

t he  de  fendan t  -doc to r  f a i l ed  to  exe rc i se  tha t  deg ree

sk i f -L  wh ich  wou-Ld  o rd ina r i l y  have  been  emp loyed  by

, ' ' - 6 ! a c e  : n n  o e n c - a  I  1  ' t a ; a .  f  L F  / - ;  - ^ ' J n S L a n C e S . "
} J  u r  s J J ! v , l

/ - r  ^ -  ' 2 1 1  / ^ r n h ^ e i  e  i n  n r i n i n a l  \  i ^ | ^ t A t i / - \ n s| . j d .  f 1 P P .  \ s " L P - r u J - J  /  \ Y u v L u l r v r r J

H e r e ,  D r ,  G r o s s /  s  s w o r n  a f f i d a v i t  s t a t e s  t h a t  h e  b a s e d  h i s

a . ' . r r a r j -  n n i  r  i  o n s  r n o n  h i s  r e v i e w  o f  M r .  T h o r n t o n '  s  m e d i c a l

r c r - n r r i <  : q  r ^ r e l l  : s  h i s  t - a j r r r . r  a n . j  e w n a - i  a n / - a  . a s  a  
-  r . e n s e d

L  I  s  + 1 -  ! r r Y

s  r r f l t r o n  i n  r - h e  € i e l ^  ^ r  m a ^ i c a l  s e r v i c e s .  ( C o m p l . ,o s ! v c v r r  ! r r

Ex .  I 9M 1 -2 . )  He  s ta tes  t ha t .  hav jng  pe r f o rmed  su rge ry  on  and

i  r a : i -F . l  n ^ " r \ /  nF t i en t s  w iLh  s im i l a r  cond iL i ons ,  he  i s  f am j l i a r

w i rh  t he  t r ea tmen t  and  p rocedu res  p rov ided  by  t he  Augus ta  VA  Lo

Mr .  Tho rn ton  and  t he  app l i cab le  s tanda rd  o f  ca re .  ( I d -  51  3 . )

D r ,  G ross  asse r t s  t ha t  ' t Lhe  i n i t i aL  anas tomos i s  was  poo r .Ly

r z a q r : n l  e r i  z e c l  I  e a c l i  n o  l -  / - \  l - h a  q l . h q e n r r c ^ l  n e C f O S i S  a n O  a n a S t O m O t i C

t a a v / A i  c - , r n f  i n *  , ,  ( I d .  5 l  4 . )  A s  L o  r h e  s e c o n d  s u r g e r y  t o

i  n r r e q - i . r : f  6  ^ n a  r e n a i  - -  h F  a s c e r f s  r h a t  " L h e  r e a n a s t o m o s i s  w a sf r r v u r t r Y u L r  s u v  ! v I r ' e 4 !

nar fn rmed  i  n  a  so i  I  ed  abdomen  under  l ess  than  i deaL  cond i t i ons

and  shou ld  have  been  de layed  by  an  i l eosoLomy  and  c l osu re ,  o r

5 L q p - . , , e ,  a r r u  c r u o u Q u e n t  r e t u r n  t o  o p e r a t i n g  r o o m  a L  I e a s t  2 4

hou rs  l a t e r  a f t e r  a  second  washou t .  "  ( I d . )  D r .  G ross  conc ludes

rhac  t hese  cwo  su rge r i es  f e f  - l  be low  l he  app f i cab le  s tanda rd  o f

ca re .  ( r d .  t l g l  4 -5 .  )
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Dr .  Gross ' s  sworn  s ta temen t  does  no t  mere l y  show tha t  he

wou fd  have  pe r f o rmed  t he  su rge r i es  d i f f e ren t l y .  Ra the r '  he

asse r t s  t ha t  t he  t rea tmen t  o f  Mr .  Tho rn ton  fe f l  be low  the

enn ' i  r ^eL r l  F  s ' an . l i r d  o f  ca re  I o r  co lon  su rge ry  and  h i gh l  i gh r s

a n a n i  F  i n  n o n  I  i  n a n r  ^ - t  q  n c r f  n r m c d  L r r z  r -  h a  A r ' ^  q f  :  \ / A  - h r r e
> P s \ - - L  -  ! v  - - c Y t f  9 e r r -

1 - h a r a  i e  r  , . ] e r r r r i  n e  r i r  e n  r i c  r e o a r . l i n o  w h a r h F r  f h e  A r l . l l l s l -  a  V Au  9 v r - u + t , u

f r r e a r : h e c l  f h e  a o n l  i c a b f e  S t a n d a r d  o f  c a r e ,

b. Proximate Causation

Unde r  Geo rg ia  I aw ,  Lhe  p l a i nE i f f  mus t  use  expe r t  t es t imony

tn  ac t -  ah l i s l ^  n rox ima te  causa r ' i on  i n  med i ca l  ma lp rac t i ce  cases .

Boa tw r i gh t ,  2009  WL  3151156 ,  a t  *A  ( c . i  c i ng  Zw i ren ,  21  6  Ga .  aL

500 )  .  t "  IR leasonab le  deg ree  o f  med i ca ] .  ce r t a i n t y r '  wh i l e  an

' . - a ^ f  ^ h  7 , a  m o : n e  h r r  ' ^ ' h i  r ^ L  : - r  e v n c r l -  n ^ \ /  A v n r a s q  - h c  r : n n f  r  d e n c eo u u e _ y u u J f L

t he  expe r t  has  i n  t he  conc fus ion  fo rmed  and  the  p robab i l i t y  t ha t

i r -  i e  : n / ^ r r r : i o  i q  n . ) l  - h a  r a n  i  r F d  s f : n r t a r r l  f l e n r n  i :  r - : q -  ' - _ '

r equ i res  on f y  Lha t  an  expe rc  s ta re  an  op in i on  rega rd i  ng

n r a x i  m : t  e  r : a u s a r  i  o n  i  ^  j -  F r r ' r q  q i  r . n . t F t :  L h a n  t h a t  o f  m e d i  C a l

poss ib i l i r y . "  Zw i ren ,  21  6  Ga .  a t  503  (emphas i s  i n  o r i g i na l ) .

He re ,  D r .  Gross  op ines  tha t  t he  a l l eged ly  sub -s tandard

su rqe r i es  " r esu f t ed  i n  Mr .  Tho rn ton ' s  LenqLhy  hosp i ca l  scay ,

mu l t i p f e  r e -ope ra t i ons ,  and  cu r renL  d i sab i f i t i e s .  "  (Co rnp l  . .  Ex .

1q  5 . )  Mo reove r ,  he  s ta tes  t ha t  a f f  o f  t he  op in i ons  exp ressed

in  t he  a f f i dav i t  we re  "g i ven  w i t h i n

med i ca l  ce r ca in t y . "  ( l d .  t l  1 .  )
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Dr .  Gross ' s  expe r t  a f f i dav i t  s ta tes  an  op in ion  on  p rox ima te

causa t i on  i n  accep rab .Le  ce rms  t ha t  go  beyond  med i ca l

poss ib i l i t y .  The re fo re ,  t he  Cou rL  conc ludes  t ha t  r he re  i s  a

n a n r r i n c  d i e n r r _ p  r F . r : - d i n n  r , ' h a f  l ' e r  t h a  A  r . ' t t t c f  :  \ r A ' s  C a I ev s , i u ! r r c  q r o y u  u !

n r o x i m a f e l  v  c a u s e c l  M .  T l - . r n i n n ' q  i  n i r r r i g 5 .  B e C a u S e  P l a i n t i f f sy ! v ^ ! 1 1 ' q L s r . ) /

have  p roduced  su f f i c i en t  ev idence  f rom wh ich  a  reasonab fe  i u ry

cou - ld  dece rm ine  tha t  t he  emp.Loyees  o f  t he  Augus ta  VA were

n a n l  i a a n r  e n d  n r o : < i m a r e l v  c a u q e d  M r  - h ' r - n l a n ' c  i - - ' - i e s .
r - r v . \ l r L L q L s ! i

DefendanL  i s  no t  en t i t l ed  t o  su rnmary  j udgmen t .

III . CONC],USION

For  the  reasons  se t  f o r th  above ,  De fendan t ' s  Mo t ion  fo r

Summary  Judgmen t  (doc .  no .  13 )  i s  DENIED.  However ,  De fendan t ' s

-e . r ras f  f o r  a  I  t - e  rna r i ve  re l i e f  i s  GRAI i ITED.  D iscove ry  i s  he reby

REOPENED for s ixty (50) days from the date of  th is Order for

these  two  l i r n i t ed  pu rposes :  (1 )  t he  pa r t . i es  a re  D IRECTED to

a r ranoe  and  ca r r v  ou t  De fendan t ' s  depos iL i on  o f  D r .  Rona ld

Gross ,  and  \2 )  De fendan t  i s  D fRECTED to  supp lemen t  and  fu rn i sh

i  l -  <  o v n a r j -  r ^ r i  t  n a q s  r F n ^ - j -  r - . r n s ' q r - o n -  w ' t t h  L h i S  O r d e r  a n d  R u f  e  2 6f  L r  L ^ v s !

o f  t he  Federa f  Ru les  o f  C iv i l  P rocedure . I ' h  a  ^ i r i  i  6 e

f u r the r  D IRECTED to  no t i f v  t he  Cour t  once  these  two  l i n i t ed

a ra  : . r - nnn l  i 5hsc l  .  A t  t haL  L ime ,  t he  Cou r t  w i f f  se t  a

da te  fo r  t r i a l  and  i ssue  an  o rde r  and  no t i ce  o f  p re t r i a .L

A l l  o t he r  p rov i s i ons  o f  t he  Cou r t ' s  p r l o rn r  n a a a r l  i  n n c
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S chedul ing

remain in

ORDER

February,

n r . l a T c  (  r l a r

fu l l  force and

ENTERED AE

201_3.

n . | s  g .  1 1  )  n o t  r e v i s e d  h e r e i n  s h a l l

-  : h i sl l . t lg  Lr-  Lcr  r  \ rE\r !  Y ra,

'__\:r,a\
- -  o a y  o f

STATES DISTRICT JUDGE
DISTRICT OF GEORGIA
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