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mo t i on  t o  amend  (doc .  no .  l - 05 ) .

I. BACKGROUI{D

A, Factual Background

7. The ProPerty

Th is  d i spu te  a r i ses  f rom th ree  t ransac t i ons  i nvo l - v ing  the
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. r l hc  p r -ne r j -  r r  i  c  c i  t r ra ted  on  16 .37  ac res  l oca ted  a t  2101  t r {ash ing ton
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ac ross  the  s  t  r ee t

i n t r i ns i c  va .Lue

f rom the  Augus ta  Na t iona l  Go l f  C1ub ,  wh ich  adds

A s  w e l 1  a s  n a r k i n o  r a l / a n r e  d r r r i n r r  j - h e  a n n u a . I

Mas te rs  Go l - f  Tou rnamen t .  (Z i b i l i ch  Dep . ,  Ex .  5  a t  8 ,  11 .  )  The

a L r n n n i  n a  a a ' , l j -  F r ' e  i m n r n r r e n e n t  q  w c r c  ^ - i r r i n ^ 1 1 \ ,  . . . r r c t r r l r - t e d  i n

1963 ,  and  were  sub ,s tan t i a . I . I y  renova ted  be tween  2008  and  20 I f .

(Doc .  no .  48 ,  Ex .  43 .  )  The  Shopp ing  Cen te r :  cons i s t s  o f  f i ve

h ^ h ^ ^ h r i ^ ' , ^ r r e  h r r i  l d i n ^ -  + - + - - i h ^  ^ ^ h y ^ v i  r r - " f  a l  r r  1 A n  n n n  e . i j j ^ - ^  c ^ ^ -
r  r  ( /  -  r  \ -  ! /  r  r  L  r  I  u  ( J  J  r  L r . ! l u r l l , 9 5  L \ J L < 1  I  l I 1 9  d P P r ( , r x ' - 1 . ' . o u u r y  J Y r s  I  c  I  c c L

o f  l easab le  space .  (Doc .  no .  48 ,  Ex .26 , l

The  cu r ren t  ancho . r  r enan l s  a re  The  F resh  Marke t  ( a  g roce r ) ,

a \ / q  r - a - a n : r k  C o r n o r a - i - -  1 $ a \ I q l \  / :  n h : r m e . r r \  : n . l  t r r a r ' - - n l U X  H O m el r l v r I J v ! q ! + \ " } - , . " | l t i g v . j / ,

Produc t s ,  1nc .  ( "E lec t ro l ux " )  ( an  app l i ance  manu fac tu re r ) .  (Doc .

no .  48 ,  Ex .  43 ;  Z i b i f i ch  Dep . ,  Ex .  5  a t  7 ,  24 . )  The  two -s to r y

bu i Jd ing  cu r ren t f y  l eased  by  E .Lec t ro Iux  (and  f o rmerLy  Leased  t o

D i l f a rd ' s  as  a  depa r tmen t  sLo re )  i s  app rox ima te l y  84 ,000  squa re

fee t ,  o r  j us r  ove r  ha l  f  o f  t he  g ross  .Leasab .Le  a . rea  i n  t he  Shopp ing

Cen te r .  (Doc .  no .  48 ,  Ex .25 ;  Je rome  Dep , ,  Ex ,  1a t  10 ,38 . )

2. The first SaIe of the PzoE erXy

On  December  29 ,  2006 ,  P la i n t i f f  B ,  T  &  R  En te rp r i ses ,  LLC

( *BTR" )  en te red  i n to  a  con t rac t  t o  se l . I  t he  P roper t y  t o  De fendan t

Na t iona f  H iL l s  Exchange .  LLC ( " l l t t x "1  . (Comp l  .  ,  Ex .  1  a t  8 -40 .  )

BTR 's  so fe  member  and  owner  was  P la in t i f f  J .  Wayne  Ra i fo rd

( "Ra i f o rd " ) . 1  (Doc .  no .  80  a t  3  n .1 . )  NHX 's  members  a t  t ha t  t ime

were  De fendan ts  R icha rd  D .  Swope  ( "Swope" ) ,  Rona fd  J .  DeThomas

t  BTR has  s ince  been d isso fved,  and Ra. i fo rd
r l g h t s  a n d  i n t e r e s t s .  ( D o c .  n o .  8 0  a t  3  n . 1 , )
( c o f l e c t i v e l y  " P L a i n t l f f s " )  h a v e  t h e  s a m e  r i g h t s  a n d
o f  t h i s  o r d e r ,

h a s  s u c c e e d e d  t o  a f l  i t s
There fore ,  BTR and Ra i fo rd

i r l  a - a <  c  f . r  . h a  ^  ' / n ^ S e S



( "DeThomas" ) ,  and  Sne l I v i I I e  C ross ing .  LLC ,  Sne l l v i l l e  C ross ing ,

LLC 's  members  were  De fendan ts  Thomas  L .  Aberna thv  ( "Aberna thV" ) ,

James  S .  T imbe r fake  ( "T imbe r l ake " ) ,  and  S teven  E .  Gau l t ney

( "Gau f t ney " )  . '  (Doc .  no .  48 ,  Ex .  20  a t  35 ;  Doc .  no .  86  a t  2 . )

Under  the  Agreemen t  f o r  Pu rchase  and  Sa le  ( "Or ig ina I

Aq reemen t " ) ,  BTR so ld  t he  P rope r t y  t o  NHX fo r  $9  m i f f i on .

(Comp l . ,  Ex ,  1  a t  10 . ) Unde r  Sec r  i on  L8 .2  o f  Lhe  Or i q i na l

Ag reemen t ,  Ra i l o rd  was  a l so  g ran ted  a  "T ra j  I i ng  Equ iLy  I nLe resL " '

wh ich  cons t i t u ted  a  "15?  l n te res t  i n  t he  ne t  equ i t v  va lue  o f  l he

r a n a r r a l  a n o z l  c h n n n i  h n  - a n r a r  f  n l  I  a w i  n . i  r - l . q ' r / " y '  n r ^ " i  ^ l a . l  h ' r u a t ' a -v P L v  J r r v | J F r r r Y  ! ! , , u u !  .  u l v v r v u v .

such  i n te resc  sha l l  no t  i nc l ude  vo t i ng  o r  managemen t  r i qh t s  w i t h

respec t  t o  any  aspec t  o f  t he  ope ra t i on  o f  LNHX. I  . "  ( I d . ,  Ex .  1  a t

" (  
\  E w h i h i r  K . , f  t h e  O r i o i r a l  A o r e e n e n ' ] -  n - n - r ' i d c d  , a  h r r n o t h e t i c a l

. r ,  |  ! ' r e  v ! + Y + / t e

i l f u sL ra t i on  o f  how  Ra i f o rd ' s  T ra i l i ng  Equ i t y  f n te res t  wou ld  be

ca l - cu la ted  fo l l ow ing  redeve lopmen t  and  sa le  o f  t he  Shopp ing

Cen te r .  (See  i d . ,  Ex .  1  a t  40 . )  M i chae l  B rown  ( "B rown" ) ,  a  t h i r d

-ana i  ' a . r  , e  q% i n te res t  i n  NHX fo r  h i s  r o l  e  i n  i  nL  roduc ing

Ra i f o rd  and  Abe rna thy ,  wh i ch  l ed  t o  t he  Or i g i na l  Ag reemen t  be tween

BTR and  NHX.  (B rown  Dep .  a r  6 ,  12 ;  Abe rna thy  Dep , /  Ex ,  3  a t  33 . )

On  Augus t  3 ,  2AA1  ,  BTR and  NHX execu ted  a  Second  Amendmen t  to

the  Or i g i na - I  Ag  reemen t  ( "Second  Amended  Ag reemenL" ) ,  wh i ch  changed

the  pu rchase  p r i ce  to  SB  m i f l i on  i n  cash  and  a  $1  m i l f i on

h r ^ h i  c  c ^ r r ,  - ^ f  a ( I d . ,  Ex .  1  a t  77 -80 .  ) I t  a l so  subs t i t u ted  the

'  
A o e r n a L h y ,  T i n b e r  a k e ,  a n o  G a J l L n e y  w e r e  r h e  m a n a g e r s  o I  N H X .  ( D o c .  n o .

4 8 ,  E x . 2 0  a t  8 . )  A b e r n a L h y ,  T i f i J c e r L a k e ,  S ! . r o p e ,  C a u l F n e y ,  a - r d  D e T h o n d s  w i l l  b e
r e f e r r e d  t o  c o f L e c t i v e l y  a s  t h e  " T n d i v i d u a l  D e f e n d a n t s . "



Tra i l i ng  Equ iLy  I n te resL  " j n  t he  neL  equ i cy  va lue  o f  t he

redeve l  oped  shopp ing  cen te r "  f ound  i n  Sec t i on  18 .2  o l  t he  o r i g i na l

a n r a a m a n i  f n r  " a  f  i f j -  c c n  / 1 5 9 1  n c r r - c r t  a r r r r i  f  r u  n r ^ r n c r q h i  n  i n  I N H X I  /
r  r 9  L  r r J r v r r  e  ! v !

/  - . i  I  N q Y ,  e  n F \ r m c . f  . r '  f  h e  n r n ' n i  s s n r v  ^  t  : h e  1 5 4\ _ ( , .  /  , r - r 2 !  r  r J u y r " u  P r v - L t t J J v !  j  g r o r r L  \ - r  L  '

equ i r y  i n t e resc  co  Ra i f o rd  we re  bo th  cond i t i oned  upon  D i l l a rd ' s

u a ^ r f  i n / " t  t h a  1 -  r ^ r / 1 - c - ^ r u  t ' r ' r i  l  ' ' l i - n  l ^ ' r r  T a n r r a r \ 7  ? 1  ? n 1 nv o u a L ! r . Y  L w v  J t u ! ) ,  u u ! t u f  r l Y  p I  u a r l u a ! y ( rd .  )

Pursuan t  t o  Sec t i on  10  o f  l he  Second  Amended  Aqreemen t ,  a f  . L  t e rms

no t  mod i f i ed  o r  amended  in  the  Or ig ina l  Ag reemen t  rema ined  i n  fu l l

f o rce  and  e f fec t .  ( I d . )  P la in t i f f s  admi t  t ha t  t he  Second  Amended

a ^ r a a m a r t  \ ^ r ^ e  n . 1 l -  i n f  a n r i a r ' l  j - . \  / ' r i  \ / c  P l a i n t i  f  f  q  e n r r  n f  r h c  t ' \ r . ] t i n a t
n l l ! s E r L s ' L L

o r  managemen t  r i gh t s "  wh i ch  we re  exc - I uded  by  Sec t i on  18 .1  o f  t he

n  r i  n i  n =  1  A ^ r a a n a n l -v ! a v r r r s + (Doc .  no .  86  a t  4 . )

On  Sep tember  11 ,  2AA1  ,  t he  sa le  c l osed  f o r  SB  m i l l i on  . i n

cash .  (Doc .  no .  48 ,  Ex .  23 . )  As  D i l - l a rd ' s  even tua lLy  vaca ted  t he

t r " r ^ - q i -  - r \ /  h r r i  l d i r f l  w i t l - ' i n  l - l ^ e  n . e s c r i h e r i  j - r n c  N l u Y  n a i . ' l  D l  a i n t . i f  f su w v  D L v ! y  v u r  t s t r r Y

Lhe  amoun t  due  under  the  $1  m i f l i on  p . rom isso ry  no te  and  P la inc i f f s

we re  g ran ted  t he  15% equ i t y  owne rsh ip  o f  NHX.  (Doc .  no .  86  a t  4 . )

To  f und  t he  acgu i s i t i on  and  f u tu re  redeve fopmen t  o f  t he

Shopp ing  CenLe r ,  NHX ob ta i ned  a  S16  m i l l i on  I oan  f r om Gua ran t y

Bank  ( "O r i g i na l  Loan " ) .  ( I d .  a t  5 . )  The  Or i g i na f  Loan  ag reemen t

a r r . l  S - 6  m i l l i n n  n r o m i  s s o r \ /  n . l - e  w c r F  c e ^ , r y ^ . ]  t \ i '  r  - i a a - l  r r  S e C U I . e

u . i  a l - , l -  n n  t - h a  p r l 1 n a r l - r , '  / r : . e r l ^ i . a  n a n  t r v  1 n  - F  1  1  T -  - n d i  i i . . \ nL - r L  ! ! J p u ,  L y !  \ u q ! u - q  u l P . r  f v  o L  r . /

Aberna thy ,  T imber . Iake  and  cau l tney  execu ted  gua ran t i es  o f  t he

Or i q i na f  Loan .  ( I d . . '  T imbe r fake  A f f  .  91  6 . )



3. Coryass Bank Acquired and Managed the Origiif,al Loan

On  Augus t  21 ,  2049 ,  cua ran t y  Bank  f a i f ed .  (Doc .  no .  85  a t

5 . )  Pu rsuan t  t o  a  Loss  Sha re  Ag reemenr  w i t h  t he  Fede ra l  Depos i r

T n e r l r ^ r r . , A  a n  r n 6 r a t  i . \ n  / s t r n T a z 1  a . m n : < q  R a n l r  a r - r r r r i  r o d  r h a  O r i n i  n r ' l
/  t  v v r l l i ' e v v

Loan  and  re la ted  p romisso rv  no te . (Ga rc i a  Dep .  a t  B ,  15 ;

T imber lake  A f f .  91  7 . )  Under  the  Loss  Share  Agreemen t ,  Compass

Bank  wou ld  i ncu r  20% o f  any  l oss  unde r  t he  o r i g i na f  Loan  and  t he

FDIC  wou ld  i ncu r  80% o f  any  I oss .  (Ga rc i a  Dep .  a t  42 . )  Ce rLa jn

FD IC  Gu ide l i nes  gove rned  Compass  Bank ' s  managemen t  and  d i spos i t i on

o f  t he  Or i g i na l  Loan .  (Qee  i d .  a t  l - 1 ,  15 -19 . )

On  Ju Iy  8 ,  201 ,0 ,  Swope  con tac ted  Compass  Bank  and  reques ted  a

c1  ?  m i l l i ^n  - l r a r " r  r r f  und iSbu rsed  f unds  € r . 'm  rhc  Or ' o ' na l  T ,oan  f o r

tenan t  improvemen ts  on  the  vacan t  two -s to . r y  bu i l d ing  fo rmer l y

f eased  by  D i l l a rd ' s .  (Swope  A f f .  91  7 . )  I n  r esponse ,  Compass  Bank

n - - l c r c , j  F .  a n n r a i  s r '  n f  - h e  D r n n t r r f  \ /  t r . . n  q \ z p r q , - \ -  H , l b e f  &

Assoc ia tes  ( "Eve rson  Hube r " )  .  ( I d .  11  8 . )

An  J :u I v  26 ,  2410 ,  Eve rson  Huber  i ssued  an

2  010  Appra i sa l " )  . (Doc .  no .  48 ,  Ex .  26 . )  A t

c h ^ 6 6 r  ^ -  . 6 a r  : - r - h n r a r i  t - r . r r  T h c  t r r e s h  M a r k e C  a n d  C V S  b u t  w a Sv  
" v P I /  

4  
" Y

s t i l l  on l y  26 .7?  occup ied .  ( I d . )  The  Ju f y  2010  App ra i sa l  made

the  f o -L -Low inq  conc lus i ons  rega rd ing  t he  P rope rcy ' s  va fue :  ( 1 )  t he

" fo rced  l i qu ida t i on  va1ue ,  "  assuming  a  90 -day  l i qu ida t i on

marke t i ng  pe r i od ,  was  $5 .75  m i f l i on ;  ( 2 )  t he  "as  i s "  ma rke t  va fue3

3  E v e r s o n  H u b e r ' s  d e f i n i t i o n  o f
L ' h i  ^ h  :  e h ^ , , ] . 1  l - ' r i n d  i .

c o r d i r i o n s  r e q u i s i t e  t o  a  f a i r  s a l e ,
. ^   l u h ^ L r l a . ] ^ a r l - . 1 r r  : h d  r ^ ^  _ $ _ 6 -  - ^ _

a L f J  /  u ,  v  o J o u r r r ! " Y  L L r s

- - - - ^ . i ^ ^ t  / \ \ T , , 1 . ,
a [ , P ! a f r d !  \  u  u r y

t ha t  t ime ,  t he

n larkeE va .LLe ' . /as  "  Lhe most  p rooab le  p r . i ce
i  ^ a n n p f , - j v a  : - 1 . t  ^ ^ ^ -  m a l k e L  J n d e r  a l l

f h a  h , , \ , a r  : n . l  e a l  l a '  a . ^ F  : - r i n ^  n r l , . l a h f  1 \ ,

n r i a o  i <  h ^ f  ^ f f a . , o . l  ^ \ ,  , , n A r l a  < f i m ! , 1 , , c  ' /



was  $1  . 15  m i f f i on ;  and  (3 )  t he  "as  s tab i l i zed "  ma rke t  vaLue ,

: q q r r n ' n o  1 0 0 ?  o . / - l n a n ^ 1 /  , 1 f  1 -  r - a  q h n n n i . r ' r  ( ^ F n t F r -  r ^ r e q  $ ' l  4  . i . I l i O n .q J J U L L ' I ' | Y I v v u v v v q l J q Y v ! | r u l | ,

^ * r n o  f h F  " a s  s f a h i '  j z a r 1 "  v a 1  ' c '  E \ r a r e l r  n  H U b e ri f  u .  /  u o t L u l d L f  r r 9

assumed  tha t  Lhe  l owe r  f f oo r  o f  t he  vacan t ,  Lwo -sLo ry  bu i l d i ng

wou fd  be  -Leased  aL  $5  pe r  squa re  foo r  (based  upon  a  . I e t t e r  o f

i h t a n + \  r n d  f h : F  l h a  r r n n a r  f l o o r  r ^ r n r r ' l d  h c  I a : q o d  a r  S ?  n a rr r r L u r l L /  e e  v J  y ! !

f oo t . (Huber  Dep .  a t  10 -12 .  ) Afce r  r ece i v i ng  t he  Ju l y  2010

A n n - a  i  c ^ '  c o ' r n a s s  B a n k  d e c l i n e d  N H X '  s  r e o n e s t  F o  -  L e n a n t

a  , ^
r 1 ' L t / !  v  v  e , ' r u I  L

4. Coryass Bank and NHX NegotiaXe a Loan liloEkout

on  AugusL  11 ,  2010 ,  t he  o r i g - i na l  Loan  macu red .  (Ga rc i a  Dep .

aL  4L ,  &  Ex .  7  a t  4 . )  A t  t ha t  t ime ,  NHX had  been  cu r ren t  on  i t s

' r ^ r h  c  a n . j  L : r r  ^ , , * c F a . . t i ^ ^  b a l a n c e  o f  $ I 4 . 2  m i _ L f  i o n
P q ) i r r r ! r r e v

do l l a r s .  ( I d . ;  Doc .  no .  86  a t  6 . )  On  Sep tem lce r  29 ,  20L0 ,  Compass

Bank  sen t  NHX and  the  gua ran to rs  a  no t i - ce  o f  de fau f t  and  demanded

paymen t  o f  r he  ou rs rand ing  ba lance .  (Ga rc i a  Dep . ,  Ex .  9 .  )  L i nda

Garc ia  ( "Garc ia " ) ,  a  Sen io r  V i ce  P res iden t  o f  Compass  Bank ,  became

N H Y f  c  n  -  i m :  - \ /  . . n l - a C t . (Ga rc i a  Dep .  a t  5 , 8 . )  Ga rc i a  j  n f o rmed

( D o c .  n o .  8 0 . ,  E x .  1  a t  7 8 .  )  E v e r s o n  H u b e r  a s s u m e d  t h a t  t h e  b u y e r  a n d  s e L . l e r
a r e  t y p i c a l l y  " r o c i v a L e d ,  a c L i n g  i n  - n e i r  o w n  o e s L  i n L e . r e s t s ,  a r d  L h a L  r e a s o n a b l e
t ine  is  a lLovred  fo r  exposure  in  the  open marke t .  ( Id .  )  The Everson Huber
> . r r : ;  c :  . l c - - - n i . l a - J  - h F  a 4  i F  - L A  ^ h - .  m ) - r . e l  w o d l da l / F r o .  r o  E r P u r u r c  - . - e  v p c r -  n ' a - A

b e  L w e l v e  m o n l h s  o r  l e s s  i f  ' t  H a s  a g g r e s s i v e l y  n a r k e t e d .  { H J o e r  D e p .  a E  1 8 -
1 9 , )  A g g r e s s - v e  n a r k e r i r g  i n  a r  o p e n  n a r k e E  a s s J m e d  L h a L  L h e  P r o p e - t y  w o u l d  b e
marke ted  an  mul t ip .Le  on ] ine  serv ices  and marke ted  by  severaL commerc ia l  b rokers .
( l d .  a L  1 9 - 2 0 .  )  A c c o r d j n g  L o  E v e r s o n  H u b e r ' s  d e l i n i r i o n s  a ' r d  a s s u m p L i o n s ,

r a r k e t  v a l u e  a l s o  d e p e n d s  u p o n  a n  a - r n ' s  I e n o L h  c r a n s a c r i o n  i n  w h . i c h  L h e  b u y e r
a n d  s e . L f e r  a r e  n o t  r e f a t e d .  ( I d .  a t  2 1 , - 2 3 . )

a  a n  a  , n  c -  q .  . n 1 1  Y u v  - - ^  r r ^ i  1 6  E r ^ r ' r .  v  S c \ n r  a : r p ^ . - - 6 4  , i  r e t E e f  O f

i n r e n r  t o  l e a s e  o n e  o f  t n e  S h o p p i ' r g  C e n t e r ' s  b u i l d i n g s ,  a  l o r m e r  m o v i e  t h e a t e r
w - r h  a p p r o x i m a L e f y  8 , 0 0 0  s q u a r e  f e e t .  ( T i m b e r f a k e  A I f .  I  1 1 . )  C o m p a s s  B a n k
r e f L r s e d  L o  f u n d  L e n a n L  i m p r o v e m e n L s ,  a n d  L h e  d e a  I  f e  I  t h r o t g h .  ( 1 d .  )  F o r
s ' m i  l a r  r e a s o n s ,  N H X  l o s t  a  l e a s e  \ ' v i  t h  F i r e h o u s e  S u b s ,  a n o L h e r  p r o s p e c E i v e
t e n a n t .  ( T d .  l l  1 8 ;  G a r c i a  D e p .  a t  4 A - 4 5 ,  &  E x .  B . )



' t  i m h e r l  a  k e  r h a r  r l o m D a S S  B a n k  W O U I d  n o t  f  n n . i  a . t r /  ' r n r F  . . n q - I U C | i O n

cos t s  o r  Lenan t  imp rovemen ts .  (Doc .  no .  48 ,  Ex .  28  ,  )  Acco rd ing

to  Garc ia ,  Compass  Bank  cou fd  no t  ex tend  the  te rm o f  t he  foan ,

i  n n - c a  q o  I  a n u . t  i  n ' r  ' r r d a -  j -  h -  I  n : n  o r  r e f  i n a n c e  c h e  l o a n .r v r r v + r ' Y

/ - i n h e r ' l a k e  A f f -  q  1 o .  f r y - i r  n ^ h  i l -  1 4 - 1 5 . \  c n T n a s s  B a n k" " v .

de te rm ined  t ha t  i nc reas ing  i t s  commi  cmen ts  wou ld  have  v i o l aLed  t he

Loss  Sha re  Ag reemen t .  (Ga rc i a  Dep .  aL  14 -15 . )

NHX h i red  c fass  Ra tne r ,  a  f i rm  exper ienced  i n  foan  workou ts ,

f . )  : q q i q -  i n  n t r a t - f  i : l - i ^ a I  a n  a a i r F F m F - 1 -  r , r i  l - h  a . 1 m n ; . q q  B a n k .! ! ! Y v  v  ! u  v + r r Y

(T imbe r l ake  A f f .  t t  21 . )  NHX a l so  h i r ed  Bu l l ock  Manne l l y  Pa r tne rs

( *BMP" ) ,  a  conL r ' ne rc i a f  r ea f  es ta te  b roke r ,  t o  I ook  f o r  new  sou rces

n f  d e h l -  . -  e . ' l ] i f  r z  f  ' - d i n r r  a n r l  r a . r n t i : t a  -  *  - U f C h a S e
u _  u y u r  L  j  L  e . - u ! , y  o r r u  r - u Y v L t u L r  d  P U L E T T L - L d - L  r u o r r  v

r r n m  . n m n e < <  t r : - k  ( I d .  9 l  2 2 ;  Z t b i l i c h  D e p .  a r  1 0 ,  &  E x .  1 . )

On November  8 ,  2010 ,  T imber lake  submi t ted p roposa l to

eomnass  Bank  o f f e - i nn  i n  n rn r r r  de  eonnasg  Bank  w i t h  a  deed  i n  l i eU

o f  f o rec losu re  i n  exchange  f o r  a  $7 ,75  m i l l i on  c red i t  t owa rd  t he

o ' r l -  s f  a n d i  n o  I  o a n  h a l  - -  - ^  - - - ^ ^ * - n -  h r r  C n m n a e s  B a n l ,  c o  s e f  lu q L r L u , , v f | Y  o v r s s r " s r r -  u J  v v I L y u J J  ! u . r r -

t he  P rope r t y ,  pos t  deed  i n  I r eu  o f  f o rec losu re ,  t o  an  en t i t y

des igna ted  by  NHX fo r  $7 .75  m i l l i on .  (Ga rc i a  Dep . ,  Ex .  1 . )  Each

^ +  ! r - . ^  q r a r r I I  l - . r  n r r r  d o f  i c i a n a r r  n n t o e  f  ^ F - 1 i ^ ^( J I  L I I C  9 t - l c t l c t r l L U r >  h v u r s  u y  r u u  F u )  u ! ! f  u f  e - - ! l i  L \ r L c l - ! - ! l ' 9

c -  . q  - i  r ^ ^  / r . l  \  . r l - , a  n f € a r  , . , 5 6  r ^ i F r - f  F d .  l - i m h e r - a L c  A f f  .  t l\  .  y : /

2 5 .  )  C / 1 m n ^ s s  B a r k  L ^ ^ ^ -  :  n n n i ' r d i  n i  a l  f  n r a 6 l 6 g g l ' 61 J ,  t  - q - r J !  l c g d r r

n - o r - c o d r  n r r  a n d  s  r h m i  l - f  e . i  a  n F w s n e n F r  a d v e r L i s e m e n t  i n  D e c e m b e r

2010  f o r  a  Janua ry  2011  sa le .  (Ga rc i a  Dep .  a t  12 ,  &  Ex .  2 . )



Compass  Bank  a l  so  dec ided  to  have  Eve rson  Huber  upda te  the

Ju I y  2OLO App ra i sa l  i n  con junc t i on  w i t h  t he  upcom ing  f o rec losu re

sa le .  (Ga rc i a  Dep . ,  Ex ,  2 . )  On  November  22 ,  2010 ,  an  Eve rson

Hube r  r ep resen ta t - i ve  senL  an  ema i . I  t o  NHX reques t i ng  j n fo rmaL ion

fo r  t he  app ra i sa l .  ( I d .  ,  Ex .  3 .  )  Eve rson  Hube r  spec i f i ca l l y

r F r . r ' t a c f  F d  " r : o n r  e s  o f  _ '  t  ^ ' l  - _  ^ r  f n r  q i . r n . a t r r r a  I  e , a s e S "  a n d! s 9 J c J  L r u  v u r r - !  J  J r g r r c \ r

' . r  - r f ^ r m ^ r i  n n  n a r l -  a i n . n o  t o  l e a s e s  i n  n e ^ ^ f  i - + i ^ h  / /  /  r . . . r  \  A s  i s

d iscussed  more  fu f  l - y  i n f ra ,  NHX and  E lec t ro fux  execu ted  a  l e t t e r

o f  i n ten t  ( "November  LOI "  o r  "E ]ec t ro lux  LOI " )  t o  f ease  the  vacan t

- \ . ? / 1 - q f  / - \ 1 1 /  h r r '  1 r ' l ' p 6  i  r s f  l -  w o  d a r r s  b c t o r e  t h i S  E V e f  S o n  H u b e r  e m a i I .p q r 4 v { ' L Y

(Swope  A f f .  t l  12 . )  Acco rd . i ng  to  the  te rms  o f  t he  November  LOI ,

E lec t ro fux  wou fd  f ease  a l l  84 ,000  squa re  f ee t  o f  t he  two -s to r y

bu i l d i nq  f o r  ac  f eas t  t en  yea rs  a t  $9  pe r  squa re  f oo t  and  wou ld

pay  i t s  sha re  o f  t axes ,  i nsu rance ,  and  common  a rea  ma in tenance

( "T ICAM" )  .  (Doc .  no .  48  .  ,  Ex .  55 )  E lec t ro l ux ' s  mon th l y  r en ta l

h . r / m 6 h f  c  f ^  N I F I Y  n r  i l - <  r q < i z r n q  r ^ r n r r l  d  h c  < 9 A  1 , ) l  5  i T   t
P d y l L r E r r L r  q J r r Y ' L r  .  \ r v .  /

Af te r  r ece i v i ng  Eve rson  Hube r ' s  ema i I .  T imbe r l ake  ema i l ed  t he

o the r  I nd i v . i dua f  De fendan ts  and  the . i r  G fass  Ra tne r  rep resen ta t i ve ,

(Garc ia  Dep .  ,  Ex ,  2  .  )  He  s ta ted :  "V le  rece i ved  a  reques t  f o r

ex tens i ve  i n fo rma t ion  f rom the  Compass  app ra i se r  How wou fd

\ , . ) , ,  q r ' , , ' ' , , i aq i  wc  -esn666 l l "  ( I d .  )  Wh i l e  che  ema i l  cha in  ab rupL l y

ends  soon  Lhe rea f t e r .  i t  i s  c . l ea r  Lhac  che  app ra i se r  was  neve r

in fo rmed  o f  t he  November  LOI .  (See  Huber  Dep .  a t  46 -41  ;  Doc .  no .

48 ,  Ex ,  38 . )  on  December  2 ,  2010 ,  Eve rson  Hube r  i s sued  an  upda ted

5 As  o f  November
tenants !.ras on.Ly about

. t -  1  N L l v ' s  n o r i  l - . I  \ ,  - F . r L a f

S 4 5 . 0 0 0 .  ( B r o w n  D e p . ,  E x .  1
income f rom a1f  o f  i t s  o ther
a t  7 .  )



- - ^ - ^ r  - -  l  r . ? h r  ^ h  ^ ^ - ^ l  i r . l a d  f  h ^ r  l  h a  p r . \ n a r F v  h i . ld P l J r a r r a f  v P U -  L - r  r r u u

i s "  ma rke r  va . I ue  ( "December  2010  App ra i sa ] " ) . 6

38 .  )

an  $8  m1 l - l - i on  "as

(Doc .  no .  48 ,  Ex .

On  December  6 ,  2010 ,  Compass  Bank  w i thd rew the  fo rec fosu re

adve r t i semen t  and  i nde f i n i t e l y  pos tponed  any  f o rec losu re  sa le

a f t e r  NHX ag reed  ro  pay  9L41  , 354  f o r  t he  2010  rea l  esca te  ad

va lo rem taxes  then  due  and  to  work  ou t  a  sho r t  sa fe?  o f  t he

p r / 1 n a - - \ /  i  r  a r - r - o r c l a n . F  w i  t h  r - n m n a s s  B a n  k ' s  i  n - e r n r e f  a t  i  o n  o f  t h e!  ! v P L !

FDIC  gu ide l i nes  and  Loss  Sha re  Ag reemen t .  (T imbe r l ake  A I t .  \  28 ;

^ |  , 4 ?  \
\ r d r L - L a  u s P .  q L  a / . /

On December  20 t  201A,  Compass  Bank  sen t  two  se t t l emen t  o f fe rs

to  NHX v i a  G l -ass  Ra tne r .  (Doc .  no .  48 ,  Ex .  64 .1  I n  t he  f i r s t

se t t f emen t  o f fe r ,  Compass  Bank  p roposed  Lha t  NHX pay  o f f  t he

O - i r r i n a l  T , . l F n  c o T  { -  ' r t r  - r  "  i ^ ^  ^ 1 , , q  r n f p r a c -  r - l . r c _  : . d  $ 1 . 1\ r . L r 9 r r L o r

m i l  l  i n r  n r i d  - r l -  n l n < i n r r  1 T . l  I  T n  j -  h -  ^ ^ - - r  ^ * ^ - -  n f  f c ru r v o r r t Y ,  \  r u .  /

Compass  Bank  p roposed  t ha t  NHX pay  o f f  t he  Or i g i na l  Loan  f o r  $7 ,9

m i l l i on  p l us  i n t e res t  due .  The  gua ran to r s  wou fd  add i c i ona lLy  pay

S450 ,000  and  s i gn  t h ree -yea r  de f i c i ency  no tes  t o ta l i ng  S750 ,000 .

( Id .  )  Under  e i t he r  o f fe r ,  Compass  Bank  i nd i ca ted  tha t  t he

n . r r r - h : c a r  n t  l - h a  n r . l n e r - v  " r a v  n o 1 -  h a  r e l a L e d  t o  t h e  b o r r O w e r  O r

r he  members  o f  t he  bo r row i  ng  en t j  c y . ' /  ( I d .  )  Unde r  Compass  Bank ' s

i nce rp re ta t i on  o f  t he  FD IC  Gu ide l i nes ,  i t  was  no t  pe rm ic ted  t o  l e t

b  T j m b e ! l a k e  v . r o u . L d  . L a L e r  e r n a i . L  G a r c i a  a n d  q u i b b l e  n ' t l '  t h e  a p p r a i s e r ' s
a s s u m p t i o n s  t h a t  l e d  t o  t h e  i n c r e a s e  o f  t h e  " a s  i s "  v a l u e  f r o m  S 7 . f 5  m i l L i o n  t o
$ 8  r n l 1 l l o n .  ( D o c .  n o .  8 0 ,  E x .  1 a t  7 9 . )

t  Here ,  a  "shor t  sa le"  ind ica tes  a  sa le  o f  the  Proper ty  fo r  -Less  than the
o u t s t a n d i n g  l o a n  b a l a n c e .  ( D o c ,  n o .  8 6 ,  E x .  1 a t  3 8 ;  T i m b e r l a k e  A f f .  S  2 8 . )



che  bo r ro ! ' , e r  buy  back  t he  P rope r l y  o r  se l l  i t  t o  a  r e l a ted  pa r r y ;

fhe  sh . j r l -  sa le  buve r  wou . Id  have  to  be  un re la ted  to  NHX and  the

gua ranLo rs  o f  Lhe  Or i g i na l  Loan .  (Ga rc i a  Dep .  a t  20 -2 I  ,  45 -41  . )

I n  ea r l y  January  2011 ,  Compass  Bank  i n fo rmed  T imber lake  tha t

- ^ - . . r  - F  a  i 0 - . l a r z  a . t i \ . F  m a r L e f  i r o  n c r r n l l  n r r o r  t o  a_ L L  w L - r u r L r  d r J e  ! c t 4 u f !  v u j  q e L -  y  y L ! _ v u  } J ! - \

sho r t  sa l e  and  se t t f emen t  o f  t he  Or i g i na f  Loan .  (T imbe r l ake  A f f .

t i  30 ;  Ga rc i a  Dep .  a t  35 ,  &  Ex .  6 .  )  On  Janua ry  1 ,  2A I I  ,

n ^ 4 ^ n - i - ^ + ^  \ , i -  - 1 - c e  R a f l . a r  q a n f  :  l o r r a r  i . \  c ^ r . , i  I  . r r i n n r n | ! q l  r . ,U e . L t j l l ( l c t l  I  L 5  t  v r Y v - v u J r J

ob jec t i ng  t o  Lhe  30 -day  marke t i ng  pe r i od .  (Ga rc i a  Dep . ,  Ex .  6 . )

Fu r t he r ,  De fendan ts  i nd i ca ted  t ha t  Compass  Bank ' s  r ev i sed

cond i t i ons  we re  c rea t i ng  unce r ta i n r y  and  " caus  I i ng ]  Lhe  l eas ing

e f f o r t s  Lo  come  to  a  v i nua - I  s t andsu i l l . " s  ( I d . )  On  Janua ry  12 ,

2A1L ,  Garc ia  responded  and  i nd i ca ted  tha t ,  t o  p roceed  w i th  a  sho r t

sa Ie ,  Compass  Bank  wou ld  requ i re

he r  and  l i s r  t he  P rope r t y  w j t h  a

p r i ce .  (Z i b i t i ch  Dep .  a t  21 -22 . )

On  beha f f  o f  NHX,  BMP had

^ ^ l  ^ ^ - + ^ ^ - ^ , 1  - ^ , , ^ ^ r ^ ^ -
r d u  K c l 9 c  d i r ! r  \ - v r r L o u L

^ ^ -  ^  q
2010 . '  ( I d . ,  Ex .  5  aL  l - ,  3 . )

s o l e l v  o f  d i  r e c t  c o n t a c r ;

n ' r l  -  i n l  a  i  e ' i  n c r  q e r V i g e  f 6 r

T h A  M r  r L a l -  i  n / ' !  D ^ / - V  ^ ^ ^  e / 1 r  r ^ h t

NHX t .o  submi r  a  marke t i ng  p .Lan  to

c red ib le  b roke r  a t  a  reasonab fe

n r o r r i  n r r e l  i  l  a d  r  * M :  r k a l -  i  n . l

a n r r i t -  , ,  h r ^ e h a ^ r -  a  i h  m i d - D e c e m b e - r

R M D ,  s  m a r L e f i n o  c f f g p l  c o n s i - S t e d

r hF  P rnnc r f v  was  no t  l i sLed  on  a

commerc la l  r ea l  es ta te .  ( I d ,  a t  38 . )

C R  m i  I  I  i n n  : <  l - h a  n , r r - h r c o  n r i  n a  r n r l

8  T h i s  r e p r e s e n E a t i o n  a p p e a . r s  E o  b e  f a l s e  o r  a t  I e a s c  m i s l e a d i r g .
E l e c c r o l u x  s i g n e d  a  l e a s e  o n  t h e  v a c a n E  E w o - s r o r y  b u - l d i n q  j u s t  ! e ' t  d a y s  p r - o r

a  ) ( 1 "  l a f r a r  . l : i n i . ^  r h > r  C ^ m n : < c  F . i n L  h : / l  n : , c a . l  l o : < i n n
\  

' t  ' ' J r

e f f o r l s  t o  c o m e  t o  a  s t a n d s t i l l .  ( $ g g  o o c .  n o .  4 8 ,  E x .  4 6 . )

"  B M P  m a y  h a v e  c o n L a c L e o  a  L o L a -  o r  a b o u t  f o r t y  E o  s i x L y  e q u i t y  p r o s p e c t s .
( I d .  a t  2 9 ,  4 4 . )
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i nd i caLed  t ha t  any  L ransac t i on  musc  be  comp le red  by  app rox ima te l  y

Janua ry  3 l  ,  2011  .  ( I d . ,  Ex .  5  a t  7  . )  The  Marke t i ng  Package

d i sc l osed  t ha t  NHX had  s i gned  LO Is  on  t he  vacanc  two -s to r y

h r l i  l d i n o  : r d  r h a  n l . l  n o v i o  ' h c a - r c  \ ^ t h r . h  f  . \ . r a f  h e r  a r - n r r r n t e d  f o l! u r r u r r r Y

( a 9  n f  f h 6  d r ^ c a  I a - ^ - l - l ( I d . ,  Ex .  5  aL  B .  )  I t  f u r t he r

d i sc fosed  tha t  t he  two-s to rv  bu i fd inq  wou .Ld  be  back f i l - f ed  bv  a

n r r h t  i  - t  r r  t -  r : r l a r . l  ^ / ^ , m n ^ - \ r  r . r r  i -  h  S 1 {  h i  1 1 i 9 6  i n  a n n u a l  r e v e n u e  a n d! v r ! ! I ' q r r i

n r . \ i c / - t -  a / l  t - h a r  t - h a  I c e q e - r r n  w o r t l r ' l  l ' : r  i n . r  ^  c f A h i l i z e r i  n e l -  o n e r , : f  i n o

i n come  o f  $1 .9  m i f f i on .  ( I d . )

On  January  26 ,  20LL ,  BMP ema i fed  Garc ia  and  a t tached  the

M r r k e - i r . t  P ^ . k ^ n F  ' a p ' i  1 i  c t -  ^ f  n - ^ c - ^ ^ l -  r  \ ' 6  h l 1 - ^ h : c 6 r <  / - . ]  ,  E X .  5! I g !  J : L  g r r ] Y

a t  1 .  3 . )  Ac  t ha t  t ime ,  f i ve  o f  t he  equ i t y  p rospec t s  we re  I i s t ed

as  i n te res ted .  ( I d . )  On  Feb rua ry  1 ,  20 I I  ,  BMP sen t  Ga rc l a  a

r o r r i  e a d  M r r l z a f  i  n / _ r  p : ^ l , a . r a  : r d  , a n  r r n d ^  F 4  I  i  c -  n '  t \ , ? p n i \ / - _ \ ^ I . \  e . ' l r i  t \ /I q ! ^ s L ! r r Y

p rospec t s .  Aga in ,  f i ve  we re  f i s t ed  as  i n te res ted .  ( f d . '  Ex .  6  a t

L ,  56 . )  AnoLhe r  ve rs i on  o f  t he  equ i t y  p rospec t  f i s t ,  sen t  f r om

BMP to  T imber lake ,  l i s ted  KHY &  Assoc ia tes ,  LLC ( 'KHY" )  as

in te res ted  and  no ted  tha t  l t  had  been  in i t i a l l y  con tac ted  1n

Oc tobe r  2010 .  (Doc .  no .  48 ,  Ex .  35 .  )

KHY was  95?  owned  by  R i cha rd  Ha r re f f  ( "Ha r re l l " ) .  (Ha r re l I

l uay  24 ,  2A121  Dep .  a t  13 .  )  Ha r re l l  a l so  managed  KHY.  ( I q .  )

H a - - e l  I  h e d  s i  o n i  f i c a n t  b u s i n e s s  d e a l i  n a s  w r  f l ^  s c r z e r :  I  o f  t h ee + Y r r + ! + e q r r e

I nd i v idua l  De fendan ts  be tween  1992  and  2009 ,  bu t  p r imar i l y  w i th

Abe rna thy .  (See  Abe rna thy  Dep .  a t  33 -34 ;  Doc .  no .  50  a t  14 -15 .

2A -27 .  )  These  bus iness  re -La t i onsh ips  ranged  f r om m ino r
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i nves tmen ts  i n  res iden t i a f  f oLs  to  ma jo r  i nves tmen ts  i n  co rnmerc ia f

r ea l  es ta te .  (Doc .  no .  50  a t  14 -15 ,  2A -2 I  . )  Abe rna thy  p rov ided

BMP w i r - h  Ha r re l ] ' s  name  as  a  p rospec t i ve  pu rchase r . ' 0  (Abe rnaLhy

Dep .  a t  50  .  )

5, The Secor:d SaLe of tlrc Property and Settlelorent of the
Oziginal Loan

on  Februa ry  9 ,  20 I I ,  T imber . Iake  and  Swope  me t  w i th  Har re l , I  t o

d i scuss  a  deaL  f o r  t he  Shopp ing  Cen te r .  (Doc .  no .  48 ,  t r x .  36 . )

AL  t ha t  mee t i ng ,  Ha r re l l  appa ren t l y  o f f e red  $7 .5  m i l l i on  f o r  t he

D r ^ n a r f \ / -  a n r l  T i m b e r ' l : 1 , a  . ^ ^ : r a h l - l u  F 6 ^ ^ l -  i  - t - ^ . l  t -  l - \  6  ^ r l ^ a  ' t  t O  $ 8r  f  v y s '  L y ,  q l u  L ' J !  r J l J  s e  q r

mi I I i on . l r  (Ha r re l l  l Jan .  L0 ,  20721  Dep .  a t  10 ;  T imbe r l ake  A f f .  t l

? t  \  k L r Y  q i r r n c d  :  T , O T  f  1 1  n r r r r - h : q e  f  h F  P r - n t r r f  r r  f n r  S R  m i  I I  i o n -
J L . t  J t Y ' r l v  s  ! v !

2  , - ' ,  .  ,d r -  uc r s r r  o "  - ' - . ' , , e .  '  (Z i b i l i ch  Dep . '  Ex .  ? . )  On  t he  same  day ,

T imber . l ake  sen t  a  se t t - l emen t  p roposa ]  Lo  Compass  Bank .  a long  w i th

KHY '  s  LO I .  (Doc .  no .  B  6  a t  18 ;  T imbe r l ake  A f f .  91  33 .  )

No tab l v ,  NHX and  E lec t ro . Iux  execu ted  a  f i na l  f ease  on  the

two -s to r y  bu i l d i ng  j us r  f i ve  days  be fo rehand .  ( Je rome  Dep . ,  Ex .

1  \  N L l v  ^ r  i l - <  r < q i n n q  w n r l d  r a n a i u o  : n n r n w i m : t - o l r r  q q T O  O O O  n a r
! . I  r e e  e v v + Y l r v

l - h a  l  a r  < o (See  i d .  ,  Ex .  1  a t  14 ,  25 . )  Cu r i ous l y ,  i t

e n n e . i r q  - h A t  D e f e n d a n t s  n e V e r  i n f  O r m c r ]  C r \ r r n F q q  R , e n k  o f  t h i S

r r :  I  r r : L r  l e  d o r r e l  o n m t r n r - .  N O f  d i d  D e f  e n d a ' ' t f  s  a f  f  e m n f  l -  o  n a r k e t  t h e

I 0  I r  n a r k e L i n g  c o r n m e r c i a - L  r e a l  e s L a L e /  i t  i s  c u s t o m a r y  f o r  L n e  o , . J n e r  L o
n - - r , ' i - j F  t h -  h - . r . F r  w i t - h  - = - - -  ^ €  r ^ - 6 n - i a l  h r . - - F : c a - c  / 7 : h  

_  
i ^ n  1 - - .  a t  4 6 ;

S w o p e  D e p .  a t  2 8 .  )
r t  Accord ing  to  Defendants '  b r :oker ,  i t  was  known tha t  the  sa . Ies  p r ice  had

t o  b e  a E  f e a s E  S 8  n i  l  i o n  f o r  a o m p a s s  B a n k  L o  a c c e p t  a  s e f t l e m e n L .  ( Z i b - - L i c n .
D e p .  a t  5 2 .  )

t t  None o f  the  o ther  equ i ty  p rospec ts  had made a  wr i t ten  o f fe r  a t  tha t
p o i n r .  ( Z i b - L I i c h  D e p .  d t  / 5 ;  G a r c i a  D e p .  a t  5 4 - 5 5 .  )
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Prope r t y  us i ng  t he  E lecL ro lux  Lease ,  wh i ch  wou ld  have  been  qu i t e

va luab le  t o  a  ch i r d  pa rcy  buye r  cons ide r i ng  t ha t  i L  wou ld  i nc rease

n a  - h o  c h . ^ ^ i h d  . a h F 6 r  + - ^ i  1 1 2  t o  
- 7 9 %  

a n d  s u b s t a r t i a l l vv L L u v a r r u y

i n c rease  t he  ne t  ope ra t i ng  i ncome  o f  i c s  owne rs .  (Ssg  i d . ;  Ga rc i a

Dep .  a t  38 ,  &  Ex 7  a t  4 . )

on February 16, 201'1 ' ,  Garci-a prepared a memorandum

s u m m : r i  z i  n o  f h e  h i s - o - r r  o f  i - h t r  O r r  o r  n r  o f  t h e- - - : r - - . t l  v c l r u o L f v r r

D ' . \ n a r t \ /  n A n  s t  r a r  a a ,  ^ h -  i  ^ h .  : n n  t h e  S h o r t  S a I e  S e t t l e m e n tr r v P s ! L y t

o f f e r  r ece i ved  f r om NHX.  (Ga rc i a  Dep . ,  Ex .  7 . )  I n  assess ing  t he

r z , a l r r a  n ' f h p  p r . r n e r t r r  l a n d  i n  d e r - i d i n n  n n  L t h a l - h a r  f n  ^ d . a a  t O  t h eL L r s  !  ! v I , u !  L J

sho r t  sa .Le ) ,  Ga rc i a  r e l i ed  so fe l y  on  t he  December  2010  App ra i sa l

t ha t  se t  an  $8  rn i l l i on  ' t as  i s "  va lue .  ( I d .  a t  38 . )  The  memo and

se t t l emen t  o f fe r  were  submi t ted  to  Compass  Bank ' s  p rob fem asse t

^ ^ r m i  f  f  6 6  f ^ -  r h h r . \ r ' a l .  ( I d . ,  E x .  7 .  )

The  sho r t  sa .Le  and  se t t f emen t  o f f e r  we re  app roved .  on  Ap r i I

22 ,  20LL ,  Compass  Bank ,  NHX,  and  t he  gua ran to r s  o f  t he  Or i g i na l

Loan  (T imbe r l ake ,  Abe rnaLhy  and  Cau l t ney )  execu ted  a  se t t . LemenL

ag reemen t  w i t h  murua f  r e feases ,  (Ga rc i a  Dep .  '  Ex .  10 .  )  I n

acco rdance  w i th  the  se t t l emen t  ag reemen t r  NHX so fd  the  P roper t y  t o

Na t i onaL  H i I I s  Exchange  Pa rcne . r sh ip ,  LLC  ( "NHEP ' ) r i  f o r  $8  m i l l i on

( t he  "Sho r t  Sa fe " ) .  ( I d . )  NHX then  pa id  Compass  Bank  t he  $8

m i l l i on .  ( I d . )  Add i t i ona I I y ,  t he  gua ran to r s  pa id  Compass  Bank  a

13 on  March  78 t  2A1\ ,  Becky  K ick ] igh ter ,  who worked fo r  the  Ind iv idua l
D e f e n d a n L S ,  t - I e d  a r t i c l e s  o f  o r g a n i z a c . i o n  f o r  N q E P .  ( B r o w n  D e p .  a :  3 4 ;
K i c k . L i g h t e r  D e p ,  a t  2 2 . )  D e T h o m a s  w a s  L i s t e d  a s  t h e  o r g a n i z e r  a n d  t h e
reg is te red  address  was the  same as  the  Ind . iv iduaf  Defendants '  p r imary  bus iness
a d d r e s s .  ( B r o w n  D e p ,  a t  3 4 , )  H a r r e . L l  w a s  d e s i g n a t e d  a s  N H E P ' s  s o l e  m e n b e r .
( D o c .  n o .  4 8 ,  E x .  4 0 .  )  A L  s o m e  p o ' n r ,  H a r r e l  I  a s s i g n e d  K H Y ' s  i r t e r e s c  L n  c n e
F e b r u a r v  9 ,  2 0 1 7  L O I  l o  N H E P .  ( D o c .  n o .  8 6  a t  1 9 . )

I . ]



de f i c i ency  t o ta l i ng  $1 .1  m i l l i on  (S350 ,000  cash  and  a  $750 ,000

p rom isso ry  no te )  .  (Td . )  AE  Lhe  t ime  o f  t he  se tL l emen t ,  r he re  was

a  $14 .2  m i l l i on  ouLs t -and ing  ba .Lance  on  che  Or i g i na f  Loan .  ( l d . )

NHX d id  noc  make  a  p ro f i r  on  t he  sa le ,  neve r  d i s t r i bu ted  any

n - o f i f s -  a n d  n o  l o n o c -  h A c  a r \ /  a e s F l - s  / K i r - k l i o h l e r  A f f  g l g l  3 - 4 . )

f he  secc lemen t  ag reemenL  s ta ted  t . ha t  NHEP was  a  t h i r d  pa r t y

and  un re fa ted  t o  NHX and  t he  gua ran to r s .  (Ga rc i a  Dep . ,  Ex ,  10 . )

f ndeed ,  Ga rc i a  cons ide red  i t .  Lo  be  an  a rm ' s  f eng th  t r ansac t i on  aL

the  t ime .  (Ga rc i a  Dep .  a t  55 .  )  Howeve r ,  Ga rc i a  t es t i f i ed  t ha t

she  assu red  he rse l f  t haL  NHEP was  an  un re laced  t h i r d  pa r t y  so le l y

f r om i n fo rma t i on  p rov ided  by  t he  l nd i v i dua l  De fendan ts .  r a  ( l d .  a t

22 . )

Har re f f .  as  the  so le  member  o f  NHEP,  f i nanced  the  $8  m i f f i on

n r r r r : hase  o f  t he  p l6no r t -  v  w i  f  l ^  a  S4  r i _ I I iOn  s i x -mon th  . I oan  f romy u !  u  L , s  r u  v !

At fan t i c  Cap i t a l  Bank  ( t he  "Sho r t  Te rm  Loan " )  and  $4  m i l l i on  i n

cash  f r om Ha r re f f ' s  companY  KHY.  (Ha r re . I l  lYay  24 ,  20121  Dep .  a t

6 -8 ;  B Ium Dep .  a t .  17 . )  I n  r ega rds  t o  Lhe  Sho r t  Te rm  Loan ,  t he

p romisso r . y  no te  was  s igned  by  Har re f f  on  beha l f  o f  NHEP.

(Abe rna thy  Dep .  ,  Ex .  1  .  )  Howeve r ,  an  Ap r l l  22 ,  2O I1  ,  (  Lhe  same

day  as  rhe  sho r t  sa l e  and  sec t f emen t ) ,  each  o f  t he  I nd i v i dua f

n a ' p n d ^ n i -  s  s i  o n e d  ' t l a n t i c
d  r u L  \ - , P L  L \ J "  o 9 r s s r r r E r r L ,  w r L s r ! : r J y

C a n i r a l  P a n k  w a s  o r : r - a d  j -  h e  r i o l ' t  f  ^  r c ' - r r - i  r c  f  l ' a  r ' , ' t i v i d u a l
v a y a  L  q f

tn  A f te r  be ing  appr ised  tha t  the
- h a  n - i r i r c  I n , i r  , . n d  n e m b e r s  o f  N H X

d l s c u s s e d  i n f r a ) ,  G a r c i a  l r a s  n o t  s o
wouLd have sa t is f ied  the  "unre la ted"
( I d .  a t  5 0 - 5 1 .  )  I f  s h e  h a d  k n o l r n
in tendeo,  she wou ld  have presenLed Lhe
( r d .  )

n r ^ ^ a r l  r r  k ' r c  r a < ^ 1 . l  f ^  r  h 6  ^ , r r r r n r ^ r <  ^ f

a b o u t  t w o  n o n r h s  a l L e r  L h e  s e r E  I e m e n E  ( a s
s u r e  L h a t  t h e  S h o r E  S a l e  a n d  s e t E l  e - e n t

r 6 - , - :  - 6 h 6 r -  , ^ 4 ^ r  '  r - -  F D  C  G u i d e l i n e s ,
|  \ n  |  - . d e  L  r a n s a c l  i o r  w a s

i e < , , o  !  ^  h 6 y  c l l h a y i i  a ^ / e  a ,  a ^ m ^ r c c  R : h L
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Defendancs  to  assume the  S4  m i I -L ion  ob l i ga t i on  imposed  by  the

p rom isso ry  no te .  ( I d .  )  Wh i l e  A t l anL i c  Cap i t a l  Bank  d i d  due

c l i  l  r  o e r r - c  n n  H a r r e l  
-  

^ ' ' r d  ' r a c l e  h  i n "  s i  o n  ' -  " ^  r f  d  n o tu f t - Y e - r u L  a t J ' .  o  9 u a r a  L y .

have  made  t he  Sho r t  Te rm  Loan  w iLhou t -  t he  Pu t  Op t i on .  (B lum Dep .

a t  31 ,  42 -44 .  )  I n t e resL ing l y ,  PeLe r  B lum ( "B -Lum" ) ,  t he  Sen io r

V ice  P res iden t  a t  A t l an t i c  Cap i ta l  Bank  who  hand led  the  Shor t  Te rm

Loan ,  knew  mos t  o f  t he  I nd i v i dua l  De fendanLs  qu i t e  we l l  and  was

or ig ina l l y  app roached  abou t  t he  Shor t  Te rm Loan  by  Aberna thy ,  no t

Ha r re l l .  (B lum Dep .  a t  6 ,  14 ,  L9 . )

Concern ing  the  $4  m i f f i on  i n  cash  p rov ided  by  Har re f f ' s

company  KHY,  i t  was  reveaLed  to  P la in t i f f s  (a f te r  t he  c lose  o f

d i scove ry )  t ha t  T imbe - r l ake  and  Abe rna thy  each  l oaned  91  m i l l i on  t o

KHY the  day  be fo re  t he  Sho r t  Sa le .  (See  Doc .  no .  51  a t  28 -40 ;

Doc ,  no .  36 . )  I t  i s  unc fea r  whe re  t he  rema in i ng  $2  m i l l i on  came

f rom,  bu t  i L  poss ib l y  o r i g i na ted  f r om ex i s t i ng  KHY funds .

(Har re l l  Jaay  24 ,  20T21  Dep .  a t  7 -8 . )  I n  summary ,  t he  Ind i v idua l

De fendan ts  had  a  subs tan t i a f  ro fe  i n  f und ing  a t  f eas t  $6  m i l l i on

o f  t he  98  m i l f i on  pu rchase  p r i ce  p rov ided  by  NHEP to  NHX a t  t he

Sho r t  Sa le .

6. The Third SaJ,e of th.e Property

on  Ap r i - t  18 ,  201L ,  p r i o r  t o  pu rchas ing  t he  Shopp ing  Cen te - r ,

Ha r re l l  dec lded  to  h i re  the  Ind i v idua l  De fendan ts  to  manage  the

Shopp inq  Cen te r  once  t he  Sho rL  Sa . I e  was  comp leced .  (Doc .  no .  48 ,

Ex .  65 .  )  On  Ap r i l  28 ,  201  1 ,  soon  a fLe r  t he  Sho r t  Sa le ,  Ha r re ] I ,

^ -  l - 6 l a -  l  f  ^ f  r \ 1 u t r D  e n t e f e d  i n t O  a  l e a S i  n d  a n r . l  n > n a r r a r r a n r  . O n t f  a C t
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wi th  2701  Pa r tne rs ,  LLC  ( *2701  Pa r tne rs " )  .  ( I d . ,  Ex .  42 . \  21A I

Par rne rs  was  fo rmed ,  owned .  and  managed  by  the  Ind i v idua f

De fendan ts .  (T imbe r fake  A f f .  1 [  36 ;  Abe rna thy  Dep .  a t  5 . )

On  June  17 ,  2011 ,  Ha r re l l  so l - d  h i s  i n t e res t  i n  NHEP to  210L

Par rne rs  I o r  app rox ima tey  $4 .5  m i I I i on ,  p l us  assump t i on  o f  t he  $4

mi l l i on  Shor t  Te rm Loan  f rom A t fan t j - c  Cap i ta l  Bank .  (Swope  A f f .  1 t

22 ;  Doc ,  no .  48 ,  Ex .  50 . ) Thus ,  r he  l nd j v i dua l  De fendan ts ,  as

members  o f  NHX,  soLd  t he  Shopp ing  Cen te r  t o  NHEP and ,  j us t  56  days

a f t e r  r ha t  Sho rL  Sa fe ,  r eacqu i red  Lhe  Shopp ing  CenLe r  as  menbe rs

o f  21a I  Pa r tne rs .

Ha r re f f  wa l ked  away  f r om h i s  56 -day  owne rsh jp  o f  Lhe  P rope r t y

w i t h  a  $130 ,000  p ro f i t .  (Ha r re f l  l Jan .  10 ,  20121  Dep .  a t  18 .  )

Even  wh i fe  Har re l - f  owned  the  P roper t y ,  t he  Ind i v idua l  De fendan ts

we re  manag ing  and  con t ro l l i ng  t he  P rope rEy .  ( l d .  aL  20 , )  Ha r re f l

t es t i f i ed  Lha t ,  a t  che  L  ime  he  bough t  t he  P rope r t y ,  t he re  was

a / . ' r a p m p n j -  f ^  - a - . ^ \ . a \ /  i I  t - ^  t h e  I n d i v i d u a f  D e f e n d a n t s ,q , r  g Y ! ! e r r r ! r r e  ! v  ! v v v r r q v j

bu t  i t  "was  a  poss ib i l i t y . "  ( I d .  aL  3L -32 . )  When  he  so ld  t he

P r l ) n F r - v  r n  ? ' 7 | | 1  P a r f  r a r e  l ^ a  . l i . l  n n l -  l i S L  i t  w i t h  a n  a o e n f  o rr ! v v c ! u ) /

^ + ^ ^ '  n n ' F r f i : l  n r r r r - h a s c l s  b e s i d e S  t h e  t n d i v i d u a lL a - L I !  o r l y  y e t s r r L f e f  y u l L r r a r E -

( I d . )  Ha r re l l  knew tha t  E fec t ro lux  had  s igned  a

h i - r l i n - r  l e e q e  i r  F a l ^ -  ^  ^  I n d i v i d u a l  D e f e n d a n t s  w e r e! f  - . u f  r r 9  L  e ! ! u a ! y

r . r n r l , i  n - r  t -  n  r e q o  l r r c  r  _  : n . r  r - n n t  r  r r r e r r ^ i  c q  b U t  d i dw v !  ^ f  r r 9  l c r t L a r r r r r r Y

no t  r eques t  a  s taLus  repo r t  on  t he  E lec t ro l ux  Lease  be fo re  c .Los ing

F h 6  e . l -  i  I . l  ^ f  1 1 - 2 2  ) 6  ) q  1 A  \  A r - n n r r l i n / ' r  f  ^  H ^ r r a l  l  h a

dec ided  to  se l l  t he  P roper t v  t a  27OI  Pa r tne - rs  because  he  knew he

L O



cou ld  recove r  h i s  expenses  and  make  a  sho . r t  t e rm p ro f i t .  t he re  had

been  some cosL  ove . r . runs ,  t he  need  fo r  cap i ta l  was  q . reaLe . r  Lhan  he

an t i c i pa ted ,  and  he  had  some conce rns  abou t  t he  E lec t ro lux  l ease

con t i ngenc ies .  ( I d .  a t  11 -20 ,  29 -30 ,  32 -33 ,  38 .  )

B1um,  however ,  i ^ ras  asked  whe the r ,  a t  t he  t ime  tha t  he

au tho r i zed  the  Shor t  Te rm Loan  to  Har reL l ,  i t  was  known  tha t  t he

Ind i v idua l  De fendan ts  wou ld  La te r  reacqu i re  the  P roper t y .  (B Ium

Dep .  a t .  41  .  )  I n  r esponse r  B -Lum tes t i f i ed  t ha t  he  "was  a lways

aware  tha t  t he  i n ten t  wou ld  be  tha t  Aberna thy  and  T imber lake  wou ld

r c a n n r i . o  - h e  n r o n e ? ! "  ' / 1 5  W h a n  A h e - n a 1 - h v  w a s  a s k e dl E q u q u  p r u p - - L y .  \ r u ,  o r -  5 4 !  I  ' t u L r . J  ^ u .

whe the r  he  ag reed  w i t h  B lum 's  t es t imony ,  he  sLa ted :  "Abso lu te l y .  " 16

(Abe rna thy  Dep .  a t  71 .  )

2701  Pa r tne rs  f unded  i t s  r eacqu i s i c i on  o f  t he  Shopp ing  Cen te r

f r om Ha r re l l -  w i t h  a  $14 .5  m i l l i on  f oan  f r om A t l an t i c  Cap i t a f  Bank .

(See  Doc .  no .  48 ,  Ex .  60 . )  A t f an t i c  Cap i t a l  Bank  was  w i l l i ng  t o

make  a  $14 .5  m i l l i on  l oan  on  t he  P rope r t y  based  on  an  app ra i sa l

i s sued  by  CB  R i cha rd  E I I i s  on  June  11 ,  2017  ( *CBRE App ra i sa l " ) .

(Doc .  no .  48 ,  Ex .  43 ;  B l - um Dep .  aL  24 -25 . )  The  CBRE App ra i sa f

conc luded  tha t  t he  P roper t y  had  an  "as  i s "  va lue  o f  $22  .65

m i l f i on . ' '  (Doc .  no .  48 ,  Ex .  43 ;  B lum Dep .  a t  24 -25 . )

5  W l - e n  q u e s r j o n e d  b y  D e l e n d a n L s '  c o u n s e f ,  B . I u m  e o u i v o c a t e d  t o  s o m e  e x L e n L ,
s t i t in . r  fh : t  he  . l i . i  no l  know wheLher  Har re fL  and the  Ind iv idua l  Defendants  had

'  l ^ . ,  I  l -F  ! . ' ^ ' ,  r  .1  t -  6  - - -^1  I  Lo  Lhe Ind iv idua- l  Def  endancs  and
h 5 4 . ^ ,  c 6 ^ ^  c , ^ !  : .  : - - e e n e n t .  ( l d .  a t  5 1 . )

' 6  
A b e - n a t h y  l a c e r  e q u - v o c a L e o  a n d  . r e L - r a c c e o  n i s  t e s t i n o r y  L o  s o m e  e x L e n L .

/ c 6 6  ^ F ^ * a 1 -  ̂ . /  n a ^  " F  
' 2 5 - 2 i ,  I 3 I  . )

t t  ?he  CBRE Appra isa l  was  issued to  A t lan t ic  Cap i taL  Bank abour  a  week
before  Har re fL  so ld  NHEP's  ln te res t  ln  the  Shopp ing  Center  ta  2"101,  Par tners .
Har reLL s ta ted  tha t  he  was no t  a iaare  o f  the  CBRE Appra lsa f  when he  soLd the
P r o p e r c y ,  ( H a r r e - -  - J a n .  1 0 ,  2 0 1 2 1  D e p ,  a t  2 6 , )
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E l e c t r o f u x  L e a s e  a n d  a s s u m e d  i t s  c o n t i n , . ' a n -  r  F qv d a u s  ( , r  L r r s  D - L g r r s r r  f L r  u u r r L f  r r 9

Ex .  43 .  ) A c  n r o r r i  n r r q l  r r

i n fo rmed  o f  E lec t ro lux ' s

and  one -ha f f  mon ths  be tween

and  the  Shor t  Sa le ,  t he

The  CBRE Appra i sa l  va fued  the

E  \ z 6 r < . r n  H r  r h a  r  _ a ^ n r : i  - - l -  r r ^ m  T r r ' l  , ,
, ' u v u -  q r r P ! u f D o f -  ! ! u r L t  u u f y

. ' a s  i s "  va fues  o f  $7 .75  m i f f i on  and

c ruc ia l  d i f f e rence  was  tha t  t he

wou ld  be  me t . ' "  (See  Doc .  no .  48 ,

r l i  c z ^ r r q q c d  -  E . r r e r s o n  H u b e r  w a S  n e V e r

November  LOI .  Fu r the r ,  du r ing  the  two

fha  q i  on  i  no  o f  r he  E lec t ro l ux  Lease

The CBRE Appra isa l  a fso  cons idered a
l - . : h d , , a r  f : e i  l i r r r

P r ^ n a r t \ /  m r r r - h  h  i . t l ^ e f  L h a n  t h e

r n d  n a n a m l - r a r  ) n 1 n  , , , h  i  - h  ^ : \ l a

S R  m i  I  I  i  a n  r a a n a / ^ i -  i  \ / a l  \ . ,  T h a

a R p F  A n n r a i  e a t  r - - , n 5 j d 6 p g j  t h e

h 7 . h . q a d  I  a ^ < a  r r i  r h  I  h 6  T . a ^ a . . 1 /  s

v a c a n L  s p a c e ,  ( D o c .  n o ,  4 8 ,  E > , .

I nd i v idua l  De fendan ts  neve r  i n fo rmed  Compass  Bank  abou t  t he  l ease ,

. h ^  l - h a  p r ^ n a r f  \ r  \ ^ r a q  n . \ l -  r a - a n n r :  i q c d!  !  v P !  !

Based  on  commun ica t i ons  w i th  some o f  t he  Ind i v idua f

De fendan ts .  B lum be f i eved  the re  b ,as  a  good  chance  the  E .Lec t ro l -ux

Lease  con r ingenc ies  wou ld  be  reso fved ,  and  A t fan t i c  Cap i ta -L  Bank

was  t he re fo re  w i l l i ng  t o  f oan  $14 ,5  n i l l i on  based  on  t he  CBRE

Appra i sa l .  (B1um Dep .  a t  25 ,  41  . ) B lum though t  t he  E le  c t  ro  l ux

T . a a q o  r - o ^ f  i - o e n r - i e s  \ \ h : r j  h a a n  
- : - r r p l r r  

e : i -  i  e E r  e r - l  m a r z h a  n o t  1 0 0! v r r r + r r Y ! r r v t v r

pe rcen t ,  bu t  we  had  enough  reason ing  t o  be l i eve  LhaL  Lhe  rema in i ng

cond i t i ons  wou fd  be  reso . l ved .  "  (  I d .  a t  32 .  )  A t .Lan t i c  Cap i ta f

Bank  a l - so  requ i red  each  o f  t he  Ind i v idua .L  De fendan ts  to  s ign  j o in t

and  seve ra l  gua ran t i es  o f  t he  $14 .5  m i l l i on  f oan .  (B Ium Dep .  a t

25 ;  Doc .  no .  48 ,  Ex .  51 .  )

1 9
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7. The Electrol14x Lease

A l though  the  E lec t ro lux  Lease  has  a l ready  been  a . I . I uded  to  i n

j -  h c  n r e v i  r r r q  q c r - -  i  n n c  :  m - r p  j -  h n r n r - r r h  h  i  s f  o - v  o s  1 - h a  I  e a S e  i S

r c . r o l ] n 1 - e d  h e r e _  B v  . - T n n a  R  ? n 1 n  F . I  t r . 1 -  r o f u X  w a S  i n t e r e S L e d  i n  t h e

\ z r ^ . h  j -  1 -  L ' ^ - e t -  ^ r ( '  l . , r j  l . ] r n ^  , . '  i  1 - l r  4 , ,  n n o  f a 6 f  n f  I  n - - - l - ,  1 ^y  ! / u  - L  r u r r r 9  r Y u u l v

+ r - ' - r  . r : l - a  - h a  c v c . t r j -  i  r z a  d i r e C l O r  O f  I h e  A ' r . t r r c t a -r P o u s .  o u Y u J u s

P i  a h m a n r l  - ^ , , n i - \ '  n a \ r a l l - \ n m a n 1 -  A r r l -  h r ' \ r ' i l -  \ /  i  \ \ n a \ / e l  / - \ n m a n t  A r r f h . \ r i  + r " ' \
v v J - r L l  u l v s r v y , L , s r r L  n u L r r u l f  L l /  L r I  |  |

c n : i  l a d  ( w n n a  i r d i . - F l -  i - ' j  f h : f  t r l a - j -  r ^ l r . X  W a n t e d  t O  V i S i C  C h e  t W O -

s to - r y  bu i l d i ng  aga in .  (Swope  A f  f  .  i l  9 , '  Doc .  no .  48 ,  Ex .  44 . )

E lec t ro lux  i n tended  to  use  the  bu i l d ing  fo r  a  cus tomer  ca l1

cen te r  and  began  nego t i a t i ng  a  l ease ,  (Doc .  no .  80 ,  Ex .  1  a t  82 -

R - l  \  C ) n  A | .  t q l  ? 5  ) f 1 e ,  I \ ' H Y  c i n n o . ]  a  - o ^ d i s r - l o s t : r e  a f l f e e m e n tw J , I  v r r  r t u Y u J L

n n r r a r i  n n  i  n f  a r m r r -  i  n n  . ^ m r ' ] r r n i  / - a f  a . l  h r r  F  l  a r - f  r / 1 1 r r r .  . l r r r i  n . Ju u ! E ! r L ' !

r e . r n j -  i  ^  l -  r  / 1 n c  ' '  I  T . l  \  p . a f  r . r a a n  e c n f  c m h a r  : n . - . i  \ 1 ^ \ 2 6 ? l - \ 6 r  ' n 1  i ,  t h e I .  e'  \ i : i , i

were  va r ious  d ra f t s  and  rev i s ions  o f  a  LOI  be tween  NHX and

, ^
E fec t ro fux . "  ( I d . ,  Ex .  I  a t  B4 -1 .04 .  )  A l l  che  d ra fE  LO Is  p roposed

r  l -  a n - ! / a ^ r  l c r c a  1 - c r m  l \ ^ r i  f  h  t  \ ^ r r ' \  f  i  r r c - r , r e a r  6 r - \ f  i ^ n <  f ^  r a n F . \  _ - r
q  L U r r  ! u q !  t w - L r -  t  - v r  j u u l  v l " L f v - . v  L v  - u r r c w /

r 6 n f  r l -  r h a , , l .  ( O - 1 f i  n o r  < n r r r r a  f  ^ . \ l  n r  : n n r n w i m : f  a l  ! r  ( A O  O O 0  n o r

mon th .  ( I d , )  A11  t he  d ra f t  LO Is  spec i f i ed  t h ree  con t i ngenc ies :

i ' 1  \  . h h r ^ \ ' .  1  - f  f  i n : n . i n . r  f . 1 r  t a n - e n l -  i m n r / r \ / a m a n f  e  h i /  N H Y ' <  I 6 h . ] ^ r
\ r /  o I J I J l u  !  |  

" u | u ! . . ! j  
r l L y l v v E r L L c , r L J  u y  , ! r r ^

l ? \  : n n r a r r r ' l  n f  E  l a n l - r n l r r w ' c  r r q a  h r r  T h o  E r a < h  M r r l z o r  2 l  r n r ]  / ? 1

. l : . 1  \ r w a v o - .  n a - n  :  I  N H X  L c  d i  s c l o s e  E I e c E r o l L x ,  s
c o n f i d e n L - i a - I  - i n f o r m a L - o n  t o  l e n d e r s ,  e n p l o y e e s ,  a g e r E S ,  c o n s u . I L a n t s ,  a f f i  l i a t e d

a 5 n  _ r ^ r n 6 , . c .  ( l d .  )

20  The  d r : a f t  LO IS  a l l  l i s t ed  NHX "o r  i t s  ass iqns "  as  a  pa r t v  Lo  E .ne
5 ^ F F i r ^ i r ^  / t d . ,  E x .  I a L  8 4 - 1 0 4 . )

T h e  F r e s h  M a r k e L ' s  . I e a s e  p r o h i b i L e d  c a l . L  c e n - e r s  i n  L h e  S n o p p i n q  C e n E e r .
( K o c h  D e p .  a t  1 5 - 1 7 .  )
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^ n n r ^ \ z a l  ^ f  ^ . 1 . 1 i  f  i ^ n : l  f  i n a n r - i n r r  f n r  l - h a  n : r l . i  n r r  l ^ l -  h r z  r h o

Deve lopmen t  Au tho r i t y .  ( I d .  ;  Swope  A f f .  9 l  11 .  )  On  Novembe . r  20 ,

2010 ,  NHX and  E ]ec t roLux  s i gned  a  nonb ind inq  LoT .22  (Swope  A f f .  5 l

I 2 . )  By  t haL  daLe ,  E lecL ro lux  knew  Lhe  space  was  su  j - Lab le  and

\ \ r i ^ h f  f a r  t t <  " ( Je rome  Dep .  a t  20 .  )

on  December  29 ,  2A I0 ,  E lec t ro l ux  s i gned  a  I ease  f o r  Lhe  two -

s to r y  bu i l d i ng .  (Doc .  no .  48 ,  Ex .  46 . )  NHX,  howeve r ,  d i d  no t

s i gn  t he  December  2010  l ease .  ( I d . ;  see  a l so  Swope  A f f .  9 l  f 3 . )

, ) ^ a -  E " -  a . t  r r \ ] , . , /  r o v n l , c d  i L S  o f f e r  t o  l e a s e  t h er , , i L  u a r r u a ! y

space .  ( Je rome  Dep . ,  Ex .  1  a t  87 . )  E lec t roLux  dec ided  i t  wan ted

r ^  l ^ a  n - / 1 \ z i  d F , . l  a  n ^ . . 1  '  c - r r r h a n r - c  , e a r r c F m e n j -  f  r ^ m  a n \ , /  q c r - r r  r c d  l e n d e rL v  ! e  l r l v v

as  an  add i t i ona . l ^  con t  i ngency  to  the  .Lease  .  ( I d .  ,  Ex ,  1  a t  54  ,  )

However ,  an  i n te rna l  E fec t ro lux  ema i f  s ta ted :  "The i r  a t to rney

unde rs tands  t ha t  we  a re  no t  t r y i ng  t o  s t . op  t h i s  dea ] ,  r i gh t? "

( I d . )  The  i s sue  was  p romp t l y  r eso f ved  du r i ng  t he  week  f o l l ow ing

the  revoca t i on .  (See  i d . ,  Ex .  1a t  55 -58 . )

On  Februa ry  4 ,  2A I I  ,  NHX and  E lec t ro lux  execu ted  the  f i na l ,

b i nd ing  f ease  ( "E lec t ro l ux  Lease " )  .  ( I d . ,  Ex .  1  a t  8 -53 .  )

E lec r ro l ux  ag reed  t o  . I ease  a I l  84 ,324  squa re  f ee r  o f  Lhe  bu iLd ing

a t  $9  pe r  squa re  f oo t  f o r  t he  f i r s t  f i ve  yea rs  and  S9 .40  pe r

squa re  f oo t  f o r  t he  second  f i ve  yea rs ,  ( I d , ,  Ex .  1  a t  11 ,  13 . )

T ICAM cha rges  wou ld  amoun t  t o  $2 .50  pe r  squa re  f oo t .  ( I d . ,  Ex .  1

a t  14 .  ) Unde r  t hese  t e rms f  NHX wou ld  rece i ve  $80 ,  8 f0 .50  pe r

"  T h e  N o v e m b e r  L o l  s i g n e d  b y  E l e c r r o l u x  i s  n o t  i n  L h e  r e c o r o  ( s e e  . e r o n e
D e p .  a L  6 7 - 6 8 ) ,  b u r  E h e  C o u r t  a s s u m e s  i t s  t e r n s  a r e  s r b s L a n t i a l l y  s i n i l a r  t o  t n e
d r a f t  L O I s ,  w h i c h  a l f  h a v e  f a i r L y  c o n s i s t e n t  t e r n s .

20



monLh ,  l { h i ch  equa tes  t o  $969 ,126  pe r  yea r .  ( I d .  )  The  l ease  wou ld

more  t han  doub fe  NHX 'S  ren ta l  r evenues .  (See  B rown  Dep . ,  Ex .  1a t

I  .  )  E .Lec t ro lux  was  g ran t .ed  che  r i gh t  t o  renew rhe  .Lease  f  o r  two

add i t i ona f  f i ve - yea r  t e rms  w iLh  ren ta l  r a tes  ad jus ted  by  changes

in  t he  Consumer  P r i ce  - t ndex .  ( Je rome  Dep . ,  Ex .  1  a t

^ r . h l -  a d  $ r n  r h c n l  r r r a  r r n a a r r i  r r n r - a l  r i . i h r  t . r  : q q i  r r n  o r

i r f c r F q f . "  a r d ,  F .  l a c r - o l r r y  " a o r e e l d l  r h a t  t h i S  L e a S e

33 .  )  NHX was

t rans fe r  i t s

sha l f  rema in

: e e i  r ^ r n m o n +  "i n  f u11  fo rce  and  una f fec ted  by

( I d . ,  Ex .  1  a t  25 . )

such  t  rans  fe  r O I

The  E lec t ro fux  Lease  con ta ined  the  same con t i ngenc ies  tha t

were  i nc fuded  i n  the  November  LOI :  (1 )  NHX was  requ i red  to  secu re

f i n a n c i n o  f o r  c e r t a i n  f F n F n f  i m n ' n v c m c r t q -  l 2 l  \ I J x  w e s  r e o  r i r g c L  l 6! t , , o , L v ! r r Y

secu re  wr i t t en  consen t  f rom The  Eresh  Marke t  t o  wa i - ve  the

n r n r z r  < i ^ , n  i n  r t s  l e e q e  n r n l ^ . h i r i n o  a a l l  - A n - a r q  . e n d  A , - r f e e  C O
P ! u v ! J r v r ,

r - e r j -  a i  n  n : r k i n o  a . . l  a r r ^ n ^ a 1 \ a n r c  1 ? l  n r n r r i  q i _ C l n  O fI J q  !  r \ r r  r y

r . r - - - ^ . r - -  f r n m  t - h o  n a \ r a t  ^ n , r 6 " . t l -  A  t h o r i  r v  l - o  b U i L d  m o r ed L . r L . r  I  L  - !  r r r  t c r  I  r  r r r d r r L f  r r 9  u s v s f v u r t L E - r L

pa rk i ng  spaces ,  and  (4 )  p rov i s i on  o f  a  nond i s tu rbance  ag reemen t

f r om any  secu red  l ende r .  ( I d . ,  Ex .  1  a t  10 .  )  I f  t he

con t i ngenc ies  we . re  no t  me t  by  Ju I y  6 ,  ZOLL ,  E fec t ro fux  had  an

n n + i a n  1 -  / - . '  f  a r m i  n : f  p  t h e  f e a s e .  ( I d . ,  E x .  1  a t  1 1 .  )

The re  i s  some  ev idence  i nd i ca t i ng  t haL ,  ea r l y  i n  t he  p rocess ,

i t  was  expec ted  t ha r  t he  con t i ngenc ies  wou ld  be  me t .  Fo r  examp .Le ,

i n  March  2011 ,  E Iec t ro . Iux  began  spend ing  money  on  renova t i on  o f
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t he  bu i l d i nq .23 / . - I a  r ^ m a  n a n at  25-26 ,  52-53 .  )

Fresh  Marke t  f ease  con t i ngenc ies f  Swope  and  DeThomas  -  a round  the

t ime  cha t  Lhe  November  LO I  was  s i gned  -  t o l d  E fec t ro l ux  t hey

"d idn ' r  t h i nk  i L  wou ld  be  a  p rob lem"  Lo  reso l ve  t he  pa rk i ng  and

access  f ssues  w i t h  The  F resh  Marke t ,  ( Je rome  Dep .  a t  22 -23 . )  on

December  L6 ,  2A I0 ,  Swope  and  T imber fake  me t  w i th  The  F resh

Marke t ' s  r ea l  es ta te  d i r ec ro r ,  who  was  "open  t o  Lhe  i dea "  o f  t he

E lec t ro lux  tenancy  bu t  re luc tan t  i n  t e rms  o f  some o f  t he  pa rk ing f

and  access  impac t s .  (Koch  Dep .  a t  9 -10 . )  I n  ea r l y  Ap r i l  2011 ,

NHX and  The  F resh  Marke t  nego t i aLed  ce . rLa in  concess ions ,  and  The

Fresh  Marke t '  s  rea -L  es ta te  co r . rm i  c tee  app roved  the  E Iec t ro . Iux  uses

wh i ch  v j o l aced  The  F resh  Markec ' s  o r i g i na l  l ease .  (Koch  Dep .  a t

13 ,  &  Ex .  4 . )  On  Ap r i l  22 ,  20 I I  ,  NHEP and  The  F resh  Marke t  s i gned

an  amendmen t  to  The  F resh  Marke t  Lease .  (Koch  Dep . ,  Ex .  1 . )  The

Fresh  Marke t  consen ted  to  E .Lec t ro f  ux ' s  use  o f  t he  ad jacen t

h r r i  l  ^ i  / - r r q f  ^ r- - -ne r  suppor t  cen te r ,  and  the

i ssues  we re  reso f ved .

h i r l z i n ^  : n n  r n n o c <

ce r ta in  economic( rd .  ) N H E P  m a d e

concess ions  t o  The  F resh  Marke t .  (See  i d . )

R a . r : r d r r o  l - h F  D a v a  o n m F n t  A r r f  h o - i t \ /  . - . \ r t i n . l e n ^ \ /  E  l F C t I o . L u x

comfo r tab l y  be l i eved  -  by  November  2010  -  t ha t .  t . he  Deve lopmen t

Au rho r i t y  wou ld  p rov ide  t he  add i t i ona l  f und ing  f o r  t he  pa rk i ng

a v n : n c  i n n  1 , I e r r . r m a  n p n  ^ f  2 2  \  A e  n f  
- T : n r r : r r r  

? A  ) i 1  1  l -  h c
" " H .

Marke t i ng  Package  s ta ted  t ha t  t he  "pa rk i ng  l o t  w i - 11  be  expanded

"  E lec t ro lux  spen l  about  91 ,5  mi l l ion  on  cons t ruc t ion  and renovat ion .
(Jerome Dep.  a t  54 . )  Most  o f  tha t  n loney ,  however ,  was  spent  be tween June and
s e p t e m b e r  2 0 1 1 .  ( I d .  a t  5 5 .  )
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wj - th  Ia ]  $1  m i f f i on  con t r i bu t i on  f rom R ichmond  Coun ty .  "  (Z ib i l j - ch

Dep . ,  Ex .  5  a t  1 ,  8 . )  As  o f  Ma rch  LL ,  2417 ,  T imbe r l ake  i nd i ca ted

- h a f  i h a  n a \ / a  l . n m e r t  ^ , - - h ^ r i - . ,  , . , : c  ^ - ^ ^ r r a r . ]  f  ^  e n F n . l  ( 1  m r  
-  

l i o n  t O

^ , , ^ - ^ . r  - ^ ^  + h o  n r r l e i r n  l n t  F n r  E l o n l -  r n l , r v  t v ^ - h  n a ne : ( ! P d r r ( . r  a r ' ! r  l r L L P l u v E  L r r u  . J q - ^ r r L y  l v e  \ r ! J r , r  u q y , ,

Ex .  3  a t  2 . )  On  May  20 ,  201L ,  t he  Deve lopmen t  Au tho r i t y ,  NHEP,

and  E lec t ro lux  en te red  a  fo rma l  ag reemen t  wh ich  p rov ided  fo r

: d r i i f i n n : l  f  i  n : n r - i n r r  h r r  r h c  n a \ / c l  n n m c n r  A r t h r r r ' i r r z  f o r  n a r k i n a  l o t

cons t ruc t i on .  (S i t ope  A f f .  51  19 ;  Doc .  no .  48 ,  Ex .  59 . )

As  t o  NHX 's  ob l i ga t i on  t o  f i nance  a  po r t i on  o f  t he  t enan t

I  r l n - . r ' r a n c r f  c  j - h e  f  , ' n r l i  n n  r . r A q  o h f  : i  n g 6 l 2 4  a n d  N H E P  m a d e  t h e

necessa ry  r enova t i ons .  (Swope  A f f .  g l f l  2O-2 I  .  )  A l l  conL ingenc ies

were  me t  and  E fec t ro fux  moved  in  as  a  tenan t  on  Sep tember  19 ,

20LL .  ( r d .  )

8. Defendaats' Cowunications with Raif,ord and Brown

On November  L6 ,  2A IO,  T imber . Iake  ema i led  the  o the r  members  o f

NHX (Abernachy ,  Swope ,  DeThomas ,  and  Gau lLney )  ,  Ra i fo rd  (who  he ld

a  15% equ i t y  i n te res t  i n  NHX) ,  and  B rown  (who  he ld  a  5?  i n te res t

i n  NHX)  .  (B rown  Dep . ,  Ex .  1  a t  1 . )  T imber l -ake  i nd i ca ted  tha t

Compass  Bank  had  acqu i red  the  Or ig ina l  Loan  f rom Guaran ty  Bank  and

was  demand ing  paymen t  i n  f u  I  I  . 25  (Td .  )  T imber lake  p roposed  a

2a I t ' s  unc . Iear  f rom whom the  Defendants  ob ta ined the  tenant  improvement
f inanc ing  and who prov ided l rha t  amounts .  (See Sr . 'ope  Af f .  S$  20-2 I . )  Some o f
t l ^ e  f u ' r d ' n g  w a s  o b r a j  n e d  I  r o m  A L . I a n L - c  C a p i  L a l  B a n < ' s  r e f i  n a n c i n g  o f  L h e
p r o j e c r .  ( S e e  D o c .  ' r o .  4 8 ,  E x .  6 0 .  )  d a r r e  |  |  n a y  h a v e  u s e d  s o m e  o I  h i s  o r l n

r i n : . . a  r a h ^ \ r > r i ^ n <  . l r r r i n d  h i e  s h ^ r r  t F r h  . t r r a r < h i n  n f  t h o  p i ^ n a r r r /

( H a r r e . 1 l  I J a n .  1 0 ,  2 0 1 2 ]  D e p .  a t  4 2 . )  I t ' s  a l s o  p o s s i b l e  t h a t  t h e  I n d i v i d u a l
Defendants  p rov ided some f inanc ing .  (See T lmber ]ake  Af f .  91  10 ;  Doc .  no ,  57  a t
2 8 - 4 4  . I

25  The Ind iv idua l  Defendants  learned th is  fac t  over  a  nonth  ear l ie r  on
S e p t e m b e r  2 9 ,  2 4 1 0 .  ( S - e e  G a - r c i a  D e p . ,  E x ,  9 , )
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m F F r i n . r  ^ -  h i s  . ' ' f  f  i c e

r e q -  r r r r - t " r i  n r r  f  h t r  d e b t .

N l ^ r r a m h a r  ) 1 .  ) i 1 )  f  ^  r i i  c n r r c c

Ne i the r  Ra i fo rd  no r  B rown

n :  r r  i  n i  n : l -  c d  i  n  r h a  n r - 1 n - 1 c 6 . 1  m a a f  I  n ^ (T imbe r l ake  A f f .  1 ,  42 ;

Ra i fo rd  A f f .  91  6 .  ) On  November  L7  and  23 ,  201 .0 .  NHX 's  l a tes t

ope ra t i ng  s ta temen t  was  senL  Lo  B rown  and  Ra i f o rd ,  r espec t i ve f y .

(B rown  Dep . ,  Ex .  I  a t  4 -11 . ) None  o f  Lhese  November  ema i l s

revea l -ed  tha t  NHX was  neso t i a t i nq  a  LOI  w i th  E lec t ro lux .

A n  l \ r n r r a m h a r  ? Q  ? n 1 n  R r / - . ) r . r n  f . \ l  I  n w o d  r r n  : n d  a c k a r t  F l i m l r a r ' r  a u 6 .w c u  u v

\ \ t - n r r ' l  d  r r n r r  n l  a : e a  c a n . l  n a  F  e a s i  - o  n l  p -  i  n a  , - n r  - -  ^ - ^ - ^ ^ ^ t S  a n dv v u r s  y v u  P r L q r r

( rd .  )

' I  
i  l z a I  r r h n n . l  / < i r \  n f  c n m n l a f i n 1 . '!  !  I U r l  r r v v u

n r n € r  r - : 1 - ' i  l  i  + r z  n - a i a n t i O n ?

r  .  r rv  59^ . .a  r r i  e . l  i  nr -ereSt .  t^ /or th

an  ind i v idua l  dec i s ion?"

-  . ] ^ -  -  - h . l  -  - ^ < f  - . i a \ r a l  / . \ n r n a n l -O  P U J  L

- ^  - "  ^ l t i ons  and  wha to . !  s  , L ' y  w F

.  and when do we need to make

( Id . ,  Ex .  1  a t  12 . \ T imbe rLake ' s

response  made  no  men t ion  o f  Lhe  then -s igned  E fec t ro fux  LOI  and

jn l o rmed  B rown  thaL  h i s  5% i n te res t  cu r renL l y  had  no  va lue r  bu t

t ha t  r he re  was  a  chance  t ha t  NHX cou ld  make  a  p ro f i c  i f  t he  debc

was  resL rucLu red ,  ( I d . ,  Ex ,  1  a t  13 .  )

On  December  1 ,  201"0 ,  T imber fake  ema i fed  Ra i fo rd  and  B rown  a

"Conserva t i ve  Assessmen t "  and  "Ups ide  Assessmen t "  o f  t he  Shopp ing

a a h l -  a r '  <  n ^ l - a n f  i a l  n r n f  i  l -  . r h i  l  i  t r r ( I d . ,  Ex .  I  a t  15 -16 .  )  The

Conse rva t i  ve  Assessmen t  con temp ]a ted  cea r i ng  down  the  two -s ro r y

bu i l d i ng  and  anoLhe r  bu i l d i ng  co  reduce  T ICAM expenses .  (Td , )  No

p ro f i t  wou ld  be  gene ra ted  unde r  t ha t  scena r i o .  ( I d . )  The  Ups ide

Assessmen t  con temp fa ted  re f i nanc ing ,  an  add i t i ona -L  equ i t y

inves tmen t  o f  abou t  $4  m i11 ion ,  a  fu l f  l ease -up  o f  t he  vacan t
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bu i l d i ngs ,  and  a  pocen t i a l  p ro f i t  o f  abou t  $4  m i I - l i on  a t

s tab i f i za t i on .  ( I d . )  T imbe r l ake  s ta ted  t ha t  " no  es t ima te

r - r i  wen  . s  l -  . \  when  = ina l  s tab i f  i za t i on  r ra \ /  he  r .nnn -  e ted  -  "

^ - -  l ^ ^

A r r : i n  i h c r o  r ^ r : q  n . '  m e n t i O n  t h a t  E f e C t I o l r t : '  h a r i  r e c e n r l v  s i r - r r e d  a

LOr .

I n  t h i s  genera l  t ime  pe r iod ,  Ra i fo rd  had  a  se r . i es  o f

j - a l  a n h ^ n a  r - o n r r c r s a i  i  n n s  w r t h  S w n r \ F  i s k i h ^  i n € a v n r l - r a r  a b o u tL s  r  e y ,  ' v , , e

f h a  q ! . n n n i n r r  a F . ' a r  h t ' f  r ^ r a q  r e r z e l i n f o r m e d  a b O U t  E l e C L f O l u X  O fv L r v P P  r '  ' Y

anv  o rhe r  p rosPec t i ve  t enan ts . (Ra i fo rd  A f f .  5 l5 l  7 -8 .  )  Ra i fo rd

and  B rown  ag reed  t ha t  B rown  wou fd  be  t he  p r i nc i pa l  con tacL  w i t h

the  I nd i v i dua l  De fendan ts .  ( I d .  51  9 . )

On  January  4 ,  20LL ,  T imber fake  ema i led  Ra i fo rd  and  B rown .

(B rown  Dep .  ,  Ex .  1  a t  17  .  ) He  i nd i ca ted  tha t  t hev  were  mov inq

c fose r  t oward  a  sa le  and  re f . i nance  o f  t he  P roper t y .  ( I d . )  He

^ + ^ - ^ r  + 1 . - - +  + r - , a , ,  . , n r r l d  h e  f o r m i n o  a  - ^ . .  - - - ! - ^ - ^ L r *  - n d  a l l5 L d L e L r  L t r d L  L r r s y  ! v L r " ! : r ! j  P a r  L t L s r J l r f  P r  q

h . r t -  n a r <  u r n r r l  d  h o  r e r r t t i  r c d  t a  q i  r r n  i o i  n t  a n d  q o r r a r a l  . - t r r ^ r _ _ -  r  _  -
r J q !  L r r r - J  J v - r r L  a - - u  L  Y u u l d r r L r c - .

( I d .  )  He  s ta ted  t ha t  t he  p rospec t i ve  l ende rs ,  GE  Cap i t a l  and

S ta te  Bank ,  needed  f i nanc ia l  sLa temen ts  f r om a f  . I  o f  t he  pa r t ne rs

h^€^ r -  - La , '  r . , n , , 1 - r  i  s sue  a  Le rm  shee t .  (Td ,  )  T imbe r . I ake ,  howeve r ,

d i d  no t  men t i on  t ha t  E fecc ro fux  had  recen t l y  s i gned  a  cen -yea r

fease  t ha t  wou fd  subsLan t i a l l y  i nc rease  t he  P rope rLy ' s  va lue .26

R. r i  f a r r l  r e<nonr l sd  tha t  he  wou l -d  have  h l s  accoun tan t  send  h i s! 9 v I , v l . 9

f i nanc ia l  s t a temen t /  bu t  he  neve r  f o l - l owed  up .  ( I d . ,  Ex .  1a t  18 ;

T imbe . r l ake  A f  f  .  q l  46 .  )  B rovJn ' s  r esponse  d i r ec t l y  r equesLed  -  f o r

26 The lease s igned by  E lec t ro lux  on  December  29 ,  2AIO was no t  revoked
u n t i l  J a n u a r y  2 5 ,  2 A I I .  s e e  s u p r a  S e c t i o n  I . A . 7 .
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t he  second  t ime  -  a  I - i s t  o f  p rospec t i ve  t enan ts .  (B rown  Dep . ,  Ex .

1a t  20 . )  T imbe r . I ake ' s  r ep l y  r o  B rown  sLaLed  rha t .  t o  be  pa r t  o f

t he  new  pa r tne rsh ip ,  B rown  wou ld  have  t o  ( 1 )  send  a  f i nanc ja l

s t a temen t ,  ( 2 )  be  p repa red  t o  make  an  equ i t y  i nves tmen t ,  and  (3 )

h c  r ^ r i  I  I  i - o  - o  s i o -  e  ' ' r i n l  a n d  s a v e r a l  r . l r : r a n r v  o -  a  S 1 r '  n i l - L i o np U y Y r r t t r r Y 9 ] v + ! 1 9

t o  $16  m i f f i on  f oan .  ( I d . ,  Ex .  1  a t  21 . )  On  Janua ry  12 ,  20 I I  ,

T imber lake  sen t  B rown  ano the r  rep l y  s ta t i ng  tha t  a  l ease  w i th

F i rehouse  Subs  had  fa l l en  th rough  due  to  un funded  tenan t

r  mn-a 'ama ' - r r  c  : n r t  \ \ r . , c  a . re  a r  a  v i r t ua l  s tands r i l l  w i th  ou r  I eas ing

' , ? 1
e f f o r cs . "  ( l d . .  Ex .  I  a r :  22 . )

B r o w ' r  - F s n o n c l e d  '  ^ r  ^ - A i n  a s l , e d  f o r  a  - e D o r t  o nr r u - J  - L l L u L l e L , r - L a L c . t y  a l ' \ r  a V u r r r  U J J - e u

l eas ing  p rospec t s .  ( l d .  .  Ex .  1  a t  23 .  )  I n  a  Janua ry  13 ,  207 I

ren l r z -  T imbe r l ake  o rov ided  add i t i ona l  i n f o rma t i on  t o  B rown ,  ( I d . '

Ex ,  1  a t  24 . )  He  s ta ted  t ha t  a  "p rospec t i ve  o f f l ce  t enan t

has  shown  in te res t  i n  t he  D i f  l - a rd ' s  bu i l d ing ,  "  bu t  d id  no t

i nd i ca re  t ha t  E lec t ro l  ux  had  s i gned  a  l ease  o r  p rov ide  any

i  r f n rmar i  on  reoa rd  i  nn  *hc  rF r r r s  an r i  noLenL ia I  i ncome  wh i ch  t ha t

I  a .  c a  u r n r r ' l  . l  . , o n o . ^  r  o  2 8  i  - . 1  ).  \ ! e -  /

n h  t r A l - \ r 1 1 r r ! ,  1 1  1 . l l 1  R r n r ^ r n  e m ; i  I a d  T i p L r a r l  r L a  - - n  7 \ h ^ - - - - l- -  -  - , . L I J C I  I c l  r , C  d l L U  f l u e I t l d - l _ I y

f a r  r r  l r n . i a l -  o  n n  t h o  q h ^ n n i  n . r  C F n f e r  I  T . l  E v  1  a l -  2 - 7  \  T nu l J v q  L L  e l t v t - t / J

r esponse ,  T imbe r l ake  d i d  no t  t e I I  B rown  abou t  t he  recen r f y  s i gned

E fec t ro fux  Lease . Ins tead ,  T imber lake  s ta ted :  "We assumed  tha t

- r  ' l  i m b e r l a ' ( e  w a s  w e l l  a w a r e  t h a t  t h e y  h a d  a  s i g n e d  - L e a s e  f r o n  E l e c t r o l - x
i n  h a n d  a t  t h a t  p o i n t .  ( T i m b e r f a k e  A f f .  $  3 5 ;  S w o p e  A f f .  l l  1 3 . )

23  T incer lake  s ta ted  tha t  NHX couLd no t  s ign  any  new Ieases  w i thout  Lender
a p p r o v a l .  ( I d . )  H o n e v e r ,  n o l h i n g  o n  t h e  r e c o r d  i n d i c a t e s  t h a t  N H X  e v e r
o b t a i n e d  c o m p a s s  B a n k ' s  a p p r o v a l  w h e n  i t  s i g n e d  L h e  f e b r u a r y  a ,  2 0 I I  . L e a s e  w - L L h
Elec t ro lux .  In  fac t .  the  oppos i te  i s  t rue  -  the  Ind iv iduaf  Defendants  never
, n f .  y a ^ 4  . a - l r  

" c q  
q F r L  a l ^ o u t  c h e  E f e c t r o f u x  L e a s e .
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\ r . r r  . h n c a  n . f  f . \  h a  a  - r :  r i  ^ f  f h o  n c \ n r  r r  " ^ '  t ^ i l e d  t oj v u  u r r v r L  u u  q  y o  y \ J u  l o r

submi t  t . he  reques ted  f  j  nanc ia - I  i n fo rma t ion  .  The  oppor tun i t y

i  s  r o  l o n o c r  A V A r  
-  

a . ' r ] ' ^  '  t T A  E v  1  r t  2 8 .  )

On Februa ry  17 ,  20 I I  ,  Ra i fo rd  .Lea rned  abou t  t he  E lec t ro .Lux

Lease  fo r  t he  f i r s t  t ime  when  he  read  abou t  l t  i n  t he  newspaper .

(Ra i f o rd  A f f .  91  11 . )  on  March  15 ,  20 I I  ,  Ra i f o rd ' s  counse f  sen t

Abe rna thy  a  I eLLe r  exp ress j  nq  su rp r i se  abou t  r he  E lec t ro fux  Lease .

(Doc .  no .  48 ,  Ex .  50 . )  The  f e t t e r  r eques led  an  app ra i sa f  o r  p ro

fo rma  i nd i ca t i ng  how  much  va lue  was  added  by  Lhe  E lec t ro l ux  Lease ,

as  we l l  as  "a I I  ma te r i a f  . i n fo rma t ion  i n  o rde r  t o  make  an

inves rmen t  dec i s i on .  "  ( I d .  )  T imbe r l ake ' s  r esponse  con ta i ned  on l y

n n n r e q  n f  n r e r r i o r r s  o r r a i  l s  : n d  n r o r r i . l e d  n O  n e w  i n f O r m a t i O n  t O

Ra i fo rd . ( I d . ,  Ex .  51 . ) On  Apr i l  18 ,  2AL I  ,  B rown  in fo rmed

Aberna thy  tha t  Ra i fo rd  and  B rown  wou ld  f i ke  to  have  a  mee t ing

abou t  t he  P rope r t y  and  Ehe  pa r rne rsh ip  r eques t .  (B rown  Dep . .  Ex .

L  a t  29 . )  T imber fake  rep l i ed  tha t  he  wou ld  con tac t  t hem w i th  an

a .L te rna t i ve  mee t i ng  da te .  ( I d . ,  Ex .  1a t  30 . )  On  Ap r i I  26 ,  20L I ,

Timberfake emaifed Ralford and Bro\,r 'n to Iet  them know that the

<h^^^ i ^d  . ^ ^ t - ^ .  h . ^  been  so ld  co  NHEP fo r  $8  m i l l i on .  bu t  no  o the r

i n fo rmar i on  was  p rov ided .2e  ( r d . ,  Ex .  1  aL  31 ,  )

B. Procedural History

on  Sep tember  13 ,  ZALL ,  P la i n t i f f s  f i f ed  t h i s

c la ims  o f  b reach  o f  con t rac t ,  t o r t i ous  i n te r fe rence

€ ' - , , , {  ^ - . r  - ^ ^ - : t  i ^  n o r F n r m : n c od r r L r  - l , c u - L  l '  u  y L !  ! v ! r L L u r - e e (Doc .  no .  1 . )

. a n l -  i n r  : l  I  o a i  r a

, , i  r l -  ^ ^ n F - ^ ^ +

T h a  f - n m n l r i n t -

. f f  6 r  ]  h i .  / i i f  6  / < 6 6tt There !{as sone

1 4 . ,  e x .  1  a t  3 2 - 4 3 . )

' m - : - a - i , r  ' ^ n - " a . o o n d e n c e
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A r - r ' ^ ^  f ^ r  - ^ l - . r - 1  - l . r n ^ . l a s  n r r n i i - i \ / a  d a m : - ^ ^  ^ ] r n a \ / ,  q
P r d y s r ]  I U I  d r - L u a - L  ! ] a . L . u y u J .  v u  u u . ' t L 1 9 c D ,  a L L \ - - r r ! y  J

. ' . ' l . r  : -  i n i r r r ^ t i n n  / e n m n t  q t  ? ?  I  p t : i n t i f f s
r s c D  c r r r \ . r  s ^ l , s  r s : J r  f r r J u r l u L t v r r .  \ v v r L ' l J f

a l  l e o F . i  t h a t  * h e v  h a d : 1 5 9  c r r " i  f  r r  r r f a - 6 5 1  i n  N H X  a n d  " D e f e n d a n t s

^ : , r . 6 . ]  \ ] u Y  t - ^  r ' l l  e r r h e l - ^ n r r . l I "  a l l  ^ t  i I -v v . .  v  !  ) /  r u l J L u r r l r d r - L y  I L D  c l > > s L > t

i n r - l  r d i n o  l h e  e p - t e r  i r .  e  n F r " r  I  i m l - o d  
- , a h i l : - v  

r - n r n : - v  i n  W h i C h

Defendan ts  o r  some o f  t hem have  subs tan taa f  equa tv  i n te res ts  o r

o the r  f . i nanc ia f  i n te res ts ,  t he  exac t  na tu re  o f  wh ich  i s  unknown  to

t r A  q l q l  q  1 q  \  E , , r t h A r  D l r i h i - i  f  f  c  r ]  l  o c o r i  r -  h : r -

Defendan ts  concea l -ed  ma te r ia l  i n fo rma t ion  abou t  t he  E .Lec t ro lux

Lease  and  De fendan ts '  i n te res t  i n  t he  new LLC.  ( I d .  1 l1 l  13 ,  25 -

26 . )

On  Oc tobe r  18 ,  20LL , t -  h A  M ^ d i  < i  r ^ t -  a  . - h r r ' { ^ ^  ^ r r ^ - 6 . 1r r q Y 4 J L r u L !  u u J 9 c

Schedu l i ng  Orde r .  (Doc .  no .  23 . )  Mo t i ons  t o  amend  we re  due  by

December  L0 ,  20LL ;  t he  c fose  o f  d i scove ry  was  se t  f o r  Eeb rua ry  28 ,

2A12 ;  and  c i v i f  mo t i ons  we re  due  by  March  29 ,  20L2 ,  ( I d . )  On

November  9 ,  2012 ,  Lhe  Mag is t ra te  Judge  en te red  a  Rev ised

Schedu l i ng  Orde r .  (Doc .  nos .24 ,25 . )  Mo t i ons  co  amend  we re  due

by  January  9 ,  2012 ;  | Lhe  c fose  o f  d i scove ry  was  se t  f o r  March  29 ,

2012 ;  and  c i v i f  mo t i ons  we re  due  by  Ap r i l  28 ,  20L2 .  (Doc .  no .

25.  ) On March  2 ,  20L2 ,  t h i s  Cour t  en te l : ed  a  second  Rev ised

Schedu l i ng  o rde r  ex tend ing  t he  c fose  o f  d i scove . r y  t o  Ap r i l  28 ,

2012 ,  and  t he  c i v i l  moc ions  dead l i ne  Lo  May  28 ,  2012 .  (Doc .  no .

36 . )  The  o the r  p rov i s i ons  o f  t he  p r i o r  Rev i sed  Schedu l i ng  Orde r

" rema in  I ed ]  i n  f u l ]  f o r ce  and  e f f ec t . "  ( I d . )  Thus ,  t he  Janua ry
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9 ,  2012  dead l i ne  f o r  mo t i ons  t o  amend  -  wh i ch  had  a l r eady  passed  -

was  noL  rev i  ved  o r  o the rw i se  ex lended .

On  the  January  9 ,  2012  dead l i ne ,  De fendan ts  f i f ed  a  mo t ion  to

amend  seek ing  to  add  a  coun te rc la im30  (doc .  no .  29  .  |  ,  and  the

Mag i s t r a te  Judge  q ran ted  t he  mo t i on  (doc .  no .  33 ) .  On  May  16 ,

2A12 ,  P la i n r i f f s  f i l ed  a  mo t i on  t o  amend  seek ing  t o  add  a  c l a im

fo r  b reach  o f  f i duc ia r y  du t y .  (Doc .  no ,  45 . )  The  mo t l on  t o  amend

was  f i f ed  ove r  f ou r  mon ths  a f te r  t he  app l i cab le  January  9 ,  20L2

dead f ine  and  more  than  two  weeks  a f te r  t he  c .Lose  o f  d i scove rv .

suppo r t  o f  Lhe  b reach  o f  f i duc ia r y  du t y  c1a im ,  P la j n t i f f s  a l  I eged :

Th rough  d i scove ry  i n  t h i s  ac t i on ,  P la in t i f f s  have
fea rned  tha t  De fendan ts  caused  a  new l im i ted  L iab i l i t y
company  t  o  be  c reaced  and  pu rpo r ted - l y  owned  by  one
R icha rd  Har re l l ,  who  ac ted  as  the i r  agen t ;  t ha t
De fendan ts  t r ans fe r red  l t he  P rope r t y l  t o  t h i s  en t i t y
f n r  :  . ' r - ^ c c l . r '  i r a d . ^ . . - - ^  - - r  - ^ .  ' h a t  D e f e n d a n L So  9  -  v J J r y  f r - u u g 9 u o  L s  P ! f r E .

t hen  caused  the  sa id  Har re . I l  t o  convey  to  De fendan ts
,a  l  I  f he  ownersh i  r l  i n te res t  i n  t he  new f im i ted
' r - ! - i 1 i - ' '  i n  r h o  n r n n n r r i  n n cr r a r r r _ L _ L  L y  L u r l L } J a l r f  r r ! v r / v !  L f  v , r o

Defendan rs  had  he ld  r he  vo t j ng  owne rsh ip  - Ln te resc  o f
t \ l H V l  ] - . , r f  r r h i  l 6  h , , r ^ ^ r t A . l l  r z  o l i m i n r t i n n  : n r r  i  n l - a r a c r -

y s ! I / v !

t he re in  o f  P la in t i f f s .  These  ac t i ons  o f  De fendan ts
u r a r a  l -  : l z a n  n r r r q r r : n i  t  n  a  < r - h c m c  a n r ' l  n lL U  N U r r  r r u ! J u u r r L  o r r u  u t d r r  L U  r ! ] u s s 4 s

ou t "  P fa in t i f f s  f rom INHX l

I n

(Doc .  no .  47 . )  The  mo t i on  t ' o  amend  was  opposed

l - \ ^ t h  n l r r -  i  a c  f  h . \ r / 1 r r / - r h l  r . '  h r i  o f a d  F h a  i  c e r r a  l S o a! v  L r r  P s !

q ?  q l  q o  o q  \

n ^  a i , ^ , , c r  1 q  ) n l )  f  h a  M ^ / r ' i  < l -  r : f  a  . l r r . l ^ o

r l a n r r r  n n  D l  r i h i i  € f c ,  m O C i O n  t o  a m e n d .  ( D o c .  n o .

L \ r r  n a f  6 h r , 1 r n l -  c  r n r i

Doc .  nos ,  46 ,  50 ,

en te red  an  Orde r

102 .  )  On  Auqus t

' u  
n a r 6 . . l r ^ t - c  ^ h n ^ c a  p l : i n t  i f f < '  < . a .  T i .  n a r f a r m : n c p  r ' 1  a i m  l c a e t z i n n  : n

i n j u r c r i  o n  - e q u i r - n o  D e f e n d a n L S  E o  c o n v e y  a  l 5 ' .  i n t e - e s c  j n  N H E D  r o  P l a i n t i f f s ) ,
b u t  D e f e n d a n L s '  c o u n r e r c l a i ' r  s e e k s  t o  i m p o s e  c e r t a , L n  c o n d i c i o n s  u p o n  P l a i n r : i f f s '
i n E . e r e s t  i n  N H E P  - i n  L h e  e v e n L  t h a t  P l a i n c i F f s  \ ' v e r e  r o  p r e v a i  I  o n  E h e i r  s p e c i  f i c
p e r f o r m a n c e  c l a i m ,  ( D o c .  n o .  2 9  a t  4 . )

) a



? n  t i l )  D l i i r + i f  T e  f  i  I a , , l  , , - \ l ' ' l i  F . i  i . \ n c  r -  f  h a  M ^ d i q f  r a i - a  , T l . d , " r a ' c
J v .  

q L U  v u v Y v  v

Orde r ,  (Doc .  no .  105 . )  The  pa r t i es  have  f i f ed  numerous  responses

.h^  ra r r r  i aa  / qFe  noc .  nos .  108 ,  LL2 ,  I 1 ,3 ,  114 ,  115 . )

On  May  29 ,  2072 ,  De fendan ts  f i f ed  a  mo t ion  fo r  sun rmary

i r r r ] r y r a n +  :  r  n n r r  \ . r r  + h  n - r  e f  ,  S t a t e m e n L  o f  m a t e r i a l
J  u u y r t L E r r s ,  q r  v r r Y

f ac t s ,  and  exh ib i t s .  (Doc .  no ,  48 . )  BoLh  pa r t i es  have  t ho rough l y

l - ' r i  a f  a . l  f  h a  e r r r n m . r  r r r  i  r r d n m e n t  m n j -  i  o nL r r !  J  s r r q r l s  !  l ,
(See  Doc .  nos  .  8  0 ,  94 ,  99 ,

100 ,  103 ,  107 . )  On  Ju l y  5 ,  2012 ,  P la i n t i f f s  f i f ed  a  mo t i on  t o

s r r i ke  De fendan ts '  moL ion  f o r  summary  j  udgmen t  ( doc .  no .  5L ) ,  and

De fendan rs  responded  (doc .  no .  92 ) . P la i n r i f f s  a l so  reques ted

o ra l  a rgumen t .  on  t he  moL ion  f o r  summary  . j  udgmen t  ( doc ,  no .  19 )

and  De fendan ts  concu r red  i n  t ha t  r eques t  ( doc .  no .  96 ) .

II. PLAINTIFES / OBJECTIONS TO THE MAGI STRJATE ,'UDGE'S ORDER

A. Legal Standard

D l : i - t  i f  f  <  n h i 9 6 l -  L O

Order  deny ing  P la in t i f f s '

r he  Mag i s t r ace  Judge ' s  AugusL  15 ,  2012

mo t i on  t o  amend .31  (Doc ,  no .  102 . )  A

31 Pf  a . in t . i f f  s  a rgue tha t  the  app l icab le  s tandar .d  o f  rev iew is  de  novo,  as
opposed to  c lear  e r ro r ,  ( !99  ooc .  no .  105 a t  5 -7 .  )  Federa .L  Ru le  o f  C iv i l
P r o c e d u r e  ? 2  i n d i c a t e s  t h a t  m a t t e r s  d i s p o s i t i v e  o f  a  c l a i m  o r  d e f e n s e  a r e
rev iewed de novo,  and nond ispos i t i ve  mat te rs  a re  rev iewed io r  c lear  e r ro r ,  see
F e d .  R .  C i v ,  P ,  7 2 ( a ) - ( b )  .  T h e  C o u r t  n e e d  n o t  d e f . i n i t e l y  r e s o l v e  t h i s  i s s u e
b e c a u s e  L h e  a o L r E  w o u l d  a c c e p r  L h e  M a g i s E r a t e  J u d g e ' s  r e c o n l n e n d e d  d i s p o s i t i o n  o f
the  mot ion  to  amend even i f  the  mat te r  was  sub jec t  to  de  novo rev iew.  The
C o u r t ,  h o w e v e r ,  n o t e s  t h a t  t h e  E l e v e n t h  C i r c u i t  h a s  s t a t e d  t h a t  " I a ] n  o r d e r
d i s p o s i n g  o I  a  m o E i o n  t o  a m e n d  i s  a  n o n - d i s p o s i L i v e  p r e L r i a ]  r u J i n q . "  P a l m o r e
v .  H i c k s ,  3 8 3  F e d .  A p p x .  8 9 7 ,  8 9 9 - 9 0 0  ( 1 1 t h  C i r .  2 0 1 0 )  ( c i t i n g  c a s e s  f r c m  t h e
F i rs t ,  Th i rd .  Seventh /  and E igh th  C i rcu i ts )  But  see l , la rco  lsLand Cab le ,  1nc .
v ,  C o n c a s t  C a b L e v i s i o n  o f  t h e  S . ,  I n c , ,  N o .  2 :  A 4 - c v - 2 6 ,  2 0 0 6  t \ r l ,  1 7 3 3 8 6 0 ,  a t  * 1

( M . D .  F l a .  l u n e  2 1 ,  2 0 0 6 )  ( n o L i n g  t h a r  " i r  i s  a r  L e a s t  a r g u a b l e  L h a t  a  d e c i s i o n
E o  d e n y  a  m o L - o n  t o  a ' r e n d  a  c o m p l a i n L  i s  a  d i s p o s i L i v e  r u l i n g "  s u b l e c L  L o  d e
n o v o  r e v i e w ) ;  C o v . i n g t o n  v .  K i d ,  N o .  9 4 - c v - 4 2 3 4 ,  7 9 9 9  $ l L  9 8 3 5 .  a t  * 2  ( S . D . N . Y .

J a n .  1 ,  1 9 9 9 )  ( h o l o i n g  L h a t  a  m a g i s c r a c e ' s  d e n i a l  o f  a  m o t i o r  E o  a m e r d  s e e k i n g
to  add c la ims is  sub jec t  to  recons idera t ion  de  novo because the  mat te r  $ 'as
d ispos i t l ve  o f  the  proposed new c .La i rns) .  A  d j -s t r i c t  cour t ' s  den. iaL  o f  a  mot ion

? n



n : r l - v  n  F \ , f  a m F n d  i r s  n l e : d i - n s  \ ^ r r f  f .  f h e  . t o  - l  '  q  I  e a r / a -  a n d  t h e

- a \ l t r -  \ \ q L . ) t t l d  t r e e l \ '  ^ i " ^  ' l  - 1 r , 6  , . ' h ^ r  i ' t q - i a F  q n  r e n r r i  r c s  "  F e d .J v  L r Y u ! ! r v  t

R.  C i v .  P .  15 (a )  ( 2 ) .  Howeve r ,  when  a  mo t i on  t o  amend  i s  f j l ed

a ' t - e r  :  c r - h e r i r r l  i  " r q  o - d o r r e  d a a d l i n o  - l - o  a r e n r i i  - . r  n F r . f  v  m r r s L  f i r S CJ v l r v v q + t r r Y Y l / 9 ! l ) l | l t 9 v '

demons t ra re  "good  cause "  unde r  Ru Ie  16  (b )  be fo re  t he  cou r t

cons ide rs  wheLher  amendmen t  i s  p rope . r  under  Ru Ie  15  (a )  .  On Iy

-  r r . , 4 i  n n  n f  n n , r r r  r  , - o l l r f  a n o l  v  R , r l  e  1 5 ' s  m o r eq  ! t r r u f  r r Y  v  L  Y v v v

. r F n F r r l r s  " f r e e l v  o i v e n "  s t a n d a r d . q a a  q . \ c :  r r  A  i  r n r i  n t  S r r <

I nc . ,  133  F .3d  1417 ,  I 4L9  (1 l t h  C i r .  f 998 ) , '  Sm i th  v .  Sch .  Bd .  o f

O range  Cn ty . ,  481  E .3d  1361 ,  L366  (11 th  C i r .  2007 ) ;  O ravec ,  521

F .3d  a t  1231 ;  Fed .  R .  C i v .  P .  16 (b )  ( 4 )  ( p rov id i ng  t ha t  a  cou r t '  s

c r h a r t r r ' l  i  n n  n r d a r e  ' \ m : r , ,  h o  m o r i i  f  i  c r _ l  o n l r z  f n r  r r o a d  r - ^ r r q p "  lJ v r r ! u u r r r 1 9

. ' - h r  e  , . . 1 ^ . 1 , , 1  . i  s p  s l -  a " 1 . l ^ r d  n r e r - l  r : d e s  m o d i f  i c a c i o n  u n L e S s  t h er r r ! J  Y  v v v

schedu le  canno r  ' be  mer  desp i ce  t he  d i l i gence  o I  t he  pa r t y  seek lng

the  ex tens ion .  /  "  Sosa ,  133  F .3d  a t  1418  (quo t i ng  Fed .  R .  C i v .  P .

16  adv i so ry  commi t t ee ' s  no te ) , '  see  a l so  Oravec ,  521  F .3d  aL  L232

/ h o l  c l i  n o  r h a r  t h e  3 p a n n i  r \ r r r e t  c h n w  1 h a  - a r r r r i  c i  l -  a  I  e v e f  O f\  r r v ! q t r r 9

n i  l i n a n a a  i -  n , r r e , r i n n  h i c  r - l : i m c " l "The  fack  o f  d i l i qence  tha t

n r e r - l  r r d e s  a  ' i n c l i n o  n t  o T  n r J  r - a t t s e  ' q  n n t -  l i n i t e r J  f ^  A  n l a i n t i - [ f
I / r r e r  u u l J  ! v  e  I J !

who has  fu I ]  know ledge  o f  t he  i n fo rma t ion  w i th  wh ich  i t  seeks  to

: m e n r ' l  i  f  s  r - o m n l  a i  n t  b e f O r e  L h e  d e a d I i . , .  n p q q e q  / / S.  Grou t s  &

Mor ta r s ,  I nc ,  v .  3M Co . ,  575  F .3d  1235 ,  L24L  n .3  ( 11 th  C i r .  2009 )

R : j - h p r  g l j -  l h a f  I  a r - k  o f  d i  l i o e n r - e  . ^ -  I - ^ ' , , r ^  -  - r ^ r n t . i f f  ' S
,  L L l . ' u L  a  P f d r

to amend is  rev iewed fo r  abuse o f
L . C .  ,  5 2 ' 7  F . 3 d  1 2 1 8 ,  1 2 3 1

d iscre t ion ,  Oravec  v ,  Sunny IsLes  Luxury
( 1 1 t h  C i r .  2 0 0 8  )  .
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f a i f u re  to  seek  the  i n fo rma t ion  i t

amendmen t  j - s  i n  o rde r .  "  I d .  ( c i t i ng

determ.ine hrhether an

521  F .3d  a t  1232 ) .

- ^ ^ , 1 -  + ^

B. App].ication

r f  i  <  , , n r r i  ch ' i i -  ed  tha t  P fa in t i f f s '  mo t ion  to  amend  was  f i f ed

ove r  fou r  mon ths  a f te r  t he  January  9 ,  2012  dead-L ine  se t  by  Lhe

M : / - r ' i  q t r : f  a  , - T . r d o c r  s  Q o r r i  q o r l  S r h e c l r r  I  i  n o  O r d c r  T h e r e f  o r e -  P l  e i n t i f  f  S

- h ^ , ,  ^ ^ ^ . 1  ^ - , , - a  r n d  t h a  r a n r r i c i t - a  r . i  i  l i a a n n a  i n  c o o l z i n a  + h ar L L u s L  J r r \ ] w  9 ( , r r L - r  \ - d u r c  ! u Y u f J r L U  u f  f  f  Y U r v r  r . r  J U L A f  - - Y

n o s t - e x n i  r a f i o n  e x f e n s i o n  o f  t h e  d e a d f i n e .

Pfa in t i f f s '  p r ima ry  a rgumenL  j  s  t ha t  De fendan ts '  d i scove ry

m isconduc t  was  the  t rue  cause  o f  P la in t i f f s '  f a i l u re  to  seek  feave

to  amend  ea r . L i e r .  Spec i f i caL l y ,  on  Oc tobe r  20 ,  20L I  ,  P fa i n t i f f s

c a r r r a d  r n  i  n t -  o r r n n i t  n  r \ , ,  r a . ] r l a q r  i n n  a  . l a - - r i  ^ +  l ^ h  ^ f  \ \ . ' '  l , -- , s c r  r pL -Lo I l  o r  d - -  Dus lness

o r  o the r  r e .La t i onsh ips  t ha t  any  De fendanL  has  had  a t  any  t ime  w i t h

R i cha rd  Ha r re f f . "  (Doc .  no .  50  a t  14 . )

n o f a n r l r n r c  r o c n n n d a d .

I n  December  2A I1  ,

The  De fendancs  so ld  t he  lShopp ing  Cen te . r l  co  fNHEPI  .
Mr ,  Ha r re l l  was  the  so fe  member  o f  INHEPI  a t  t he  t ime .
n , , r i  n ^  I \ l u t r D l ,  <  a r . r n a r e h i  n  ^ f  f  h a  l q h n n n i  n d  a a n i F r l  M r

L  v "  v ! - ! -

Har re f  l -  con t rac ted  w i th  l 2 ' l 0 I  Pa r tne rs l  t o  manage  the
l e a s i n . ,  a s n a c f  s  S r r h q p r r r _ a r -  I  r r  

- 2 - l i 1  
P A  r t  r : 6 r s  n r r r r - h a s e 6 l! ! u J  r  1 , 9  s r I J ! v L r

Mr .  Ha r re f ] ' s  membersh ip  i n t e res t s  i n  INHEP]  .  Mess rs .
A l . 1 a r - r t - L - ! '  n 6 ' l - h . \ r . > e  G : r r ' l  - n e r r  ( r ^ r n n o  i n . l  T i n h a r ' l  a l r a  a r e

t he  members  o f  l 2 lA I  Pa r tne rs l .  M r .  Ha r re f l  pu rchased  a
res iden t i a l  f o t  f r om Mr .  Swope  in  2O1 l - .

( I d .  a r  14 -15 . )  As  P fa i n t i f f s  r i gh t l y  a rgue ,  t hese  d i sc l osu res

were  no t  su f f i c i en t f v  comp le te .

A t  B lum 's  January  L0 ,  20L2  depos i t i on ,  P l -a in t i f  f  s  f ea rned

abou t  rhe  Puc  Opc ion  wh i  ch  aL lowed  A t l an t i c  Cap i  t a l  Bank  to

subs t i t u te  the  Ind i v idua f  De fendan ts  as  obL igo rs  on  the  $4  m i l f i on
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n r . \ m i  e e i . r \ /  n . \ l - a  f r l n . l i  n . r  H : r r e l J ' c  : r - . r r r i  < i  f  i 1 - ) n  r ' \ f  t h a  p r ^ r r a r t \ /  a t

t he  Shor t  Sa l -e . (B lum Dep .  a t  30 -31 .  ) P Ia  i n r  i  f f s  a f so  l ea rned

tha r  A t -an t i c  Cap l t a l  Bank  p rov ided  a  S14 ,5  m i l l j on  l oan  t o  f und

Lhe  I nd i v i dua f  De fendan ts '  r eacqu i s i c i on  o f  t he  P rope r t y  and  Lha t

B .Lum "was  a lways  auJa re  tha t  t he  i n ren r  wou ld  be  LhaL  Aberna thy  and

T imbe r l ake  wou ld  reacqu j re  t he  p rope r t y .  "  ( l d .  aL  24 -25 ,  4 I - 42 . )

On  t he  same  day ,  P la i n I i f f s  . Lea rned  a t  Ha . r . r e . I ] ' s  depos i c i on  cha t

Ha r re l I  neve r  I i s t ed  t he  P rope r t y  w iLh  an  agen t  o r  t a f ked  w i t h  any

n n f  a n l -  i : l  l - r r r r r e r q  h e s i d e s  t h e  I n d i v i d u a l  D e f e n d a n t s .

I Jan .  10 ,  2012 ]  Dep .  a t  31 -32 .  )

on  Ap r i l  9 ,  20L2 ,  Abe rnachy  i n i t i aL l y  ag reed  w i t h  B lum 's

s ta temen t  t ha t  i t  was  known  tha t  t he  Ind i v idua f  De fendan ts

i  n I a n . - { a . l  r a : a n r r i  r a  f  h a  p r r ' l r t a r t \ / (Abe rna thy  Dep .  a t  71 .  )

Fu r t he r ,  P fa i n t i  f f s  l ea rned  t hac  Abe rna thy  had  been  bo r row ing

r r . nF \ /  ' r om  Ha r ra -  I  i n  connec r i on  w i t h  r ea f  es ta te  t r ansac t i ons

s ince  1992 . ( rd .  a r  33 -34 . ) on  Ap r i l  24 ,  2412 ,  De fendan ts

s n n n l  e m e n l - e c l  f  h e  j  1  n r e v r  o r t s  i  n l -  e r r n . t a l - o r \ /  r F s n r r n s F  a n r J  d r  s c l o s e d

t ha t  (1 )  i n  1992 ,  Aberna thy  ob ta ined  a  l i ne  o f  c red i t  f r om a  bank

and  Ha r re f f  was  t he  l oan  o f f i ce r ;  ( 2 )  - i n  1996 ,  Abe rna thy  and

T imber lake  bo r rowed  funds  f rom a  g roup  o f  i nves to rs  (one  o f  wh ich

u r : e  H a r - o r l  I  i n  l ^ r ' r r r  ^ r r t  ^ f  + h a  A , , d , r c t a  E x r - h a r n a  S h o n n i n o  C e n t e I ;

( 3  )  i n  2004 ,  Abe rna thy  and  Ha r . r e .L .L  we re  among  pass i ve  i nves to r s  i n

a  condomin ium p ro jec t  i n  Sou th  Ca ro ] i na ;  l 4 )  j n  2005 ,  Abe rna thy

was  a  member  o f  a  f  j - rm  tha t  bo r rowed  money  f rom Har re l l ' s  company

KHY to  pu rchase  commerc . i a l  rea f  es ta te  i n  F fo r i da ;  and  (5 )  i n
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2009 ,  Aberna thy  bo r rowed  funds  f rom KHY to  pu rchase  a  res iden t i a f

l o t .  (Doc .  no .  50  a t  20 -21 . )  F i na l l y ,  on  May  24 ,  2072 ,  i t  was

revea led  t ha !  Abe rna thy  and  T imbe r l ake  each  p rov ided  a  $1  m i l l j on

foan  t o  Ha r re l l ' s  company  KHY to  f ac i l i LaLe  Ha r re I I ' s  pu rchase  o f

f  h A  D r ^ n A r l - \ ,  / L l A r r a l  l  l M a v  2 4  ? 0 1 2 ' ]  D o n  ^ r  g - q  \

The  Cour t  acknowLedges  and  endorses  the  p ropos i t i on  tha t

r . i i e n n r r o r r r  m i  c . . \ n . l r r / ^ l -  h r r  a n n n q i n n  h ^ r r \ /  m ^ \ . f  . ^ n < f  i f  r r f  o  ' \ n n n r ]

cause ' /  f o r  mod i f i ca t i on  unde r  Ru Ie  16 (b )  when  an  amend ing  pa r t y

has  o the rw i se  been  d i l i gen t .  See  Wasd in  v .  Chee tah  T ransp . ,  LLc ,

No .  5 :05 -cv -340  ,  2006  WL  3534969 ,  a t  *2  (M .  D .  Ga .  Dec .  1  ,  2AA6)  .

The  Cour t  does  no t  condone  De fendan ts '  apparen t  f a i l u re  to  p rov ide

- - ' r n l  F f  F  r ' l i  s r n r z e r v  r e s n o n s e s .  t t  H o w e - r a -  f  h a  n - n h l  a m  w l t hu v r t L u f  e  L !  s r r u v v r r j

P la in t i f f s '  pos i t i on  he re  i s  t ha t  -  noLw j  t hs tand ing  De fendan ts '

l ess  than  cand id  i n te r roga to ry  response  -  P fa in t i f f s  d id  no t

a v a r n i  < a  i h a  r o r r r r i e i r c  d r r o  - l r  I  i n o n r - o  h r r  : n c n d  i  n r r  t h a  a / - \ r * r - r + +u - t t 9 e , r r L  v J  q r . L L r r u r r r 9  e v l L I / ! o t ' r L

once  they  had  enough  in fo rma t ion  co  suppor t  a  b reach  o f  f i duc ia ry

du t y  c l a im .  See  Sosa ,  133  F .3d  a t  1418  ( * I f  l a l  pa r t y  was  no t

d i  l  i  o e r t  -  f  L c  r . 1 o o . l  . e r s c l  i n o  r i  r v  s l ^ o t t l  d  e - - l  " \  l r - r r . \ l -  r  r . t  , I o h n s o n
L Y v v s  v q q l e  \ Y q v v l r r Y

v .  MamrnoLh  Rec rea t i ons ,  I nc . ,  915  E .2d  604 ,  609  (9 th  C i r .  L992 )

P l a i r 1 - ' f f s  m i o h i -  h a r z e  n n s q e q q c d  S U f f i C i e n t  i n f O r m a L i O n  t O

f i l e  a  b reach  o f  f i duc ia rv  c la lm  once  De fendan ts  f i l ed  the i r

i -  nocember  20 IL- L r r  L s !  r  w v d  L U - ) /  ! L J I r v r r J U ! r r v r ! ,

P la inc i f f s  knew  rha t  ( 1 )  Ha r re I I  was  no t  a  comp fe te  s t r ange r  t o

I  t '  r , a . t  i r -  r ' 1  , . - .  D e f e n d a n L s '  I a i l u r e  L o  d - s c l o s e  L n a L  A b e r n a t  - v  a - . j

T i r J c e r l a k e  - L o a n e d  $ 2 ' n i l l i o n  t o  K H Y  o n  L h e  d a y  b e l o r e  L h e  S n o - L L  S a l e  a p p e a r s  L o
l - a  > F  F - - a d i  : ^  r , ^ - f 6 r +  n i h r 6 -  a 1 6 , s  s r r h s a r - r r r - - -  c w n ' : r > - j o r  t f a r  h e
s i , , c r  € ^ , ^ ^ r "  :  n i c f  : l z a "  h a r  ^ ^ m n l A 1 - i n ^  r h a  i

i c  r r h r - ^ 6 h r r l - . l a  / q a a  T  n h a . l : L a  n a h  : r  ? 7 - 1 1  l
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t he  Ind i v idua f  De fendan ts  s ince

t ) \  n 6 f  a n d r h r <  e ^ l . l  r  h F  p y . r r r e r l - r /

member  o f  NHEP,  (3 )  210 I  Pa r tne rs

wh i l e  he  owned  i t ,  and  (4  )  214

D r ^ ^ o r i u  h r r  n r r r n h r < i r ^  \ T H E  D  r r . \ m
E  ! v P E r  L  ) /  u y  y u ! u | o o  ! t L Y  r r r r ! !  r ! v t L '

he  had  some connecc ion  to  Swope ,

to  Har re l l  who  was  then  the  so fe

m a n a . r a d  l - h o  p r . . l n e r f  \ /  f  ^ r  H ^ r r F l  I

1  Pa rLne rs  I ace r  r eacqu i red  t he

Har re l l .  These  f ac t s  a re  a t  t he

co re  o f  P la i n t i f f s '  " ssueeze  ou t "  c f a lm . M ^ r a ^ \ r a r  D l . i h t i f f c

k n e w  - r a r r r  a , a - l  r r  -  i ^  ^ .  r , - "  ' 1  ' r  ' ^ 1 1  l h e f o r e  l -  h F  C n m n l  ^ i _ n t  W a Sv L l l  L s -  L  - 1  d D  u !  f l o ) /  \ ! E ! v ! s  L r r E  L v r L t P f  a r

f i  -  e d )  -  f h : j -  A h t r r - : f  h \ /  : r c l  T i m h e r l  a k e  w e I e  i n v o l v e d  i n  t h e

f o r m a t i o n  o f  N H E P . 3 3

H / ' l h r a l / a r  a q q r r r i n n  f F i s  w a s  n ^ i  e n . \ r n h  i r f o r n a f r o n  f o  f i f e  a

h r a r a h  n f  f  i  d r r r - i  - a r \ l  . l r t r u  r - l : i m  P l , a i n f  i F f c  n '  r f  a i n l r z  h : d  a n . \ r r . r l --  ! u u v r  u  -  t

i n r n - m a r ' n n  h r z  . T F - r ' ^ r \ ,  ' l n -  2 n " ) .  A f  i h ^ t  n n i n t  -  t h a v  k n a w  a b o u tv l  v e r r s u ! j  4 v t

/ - r  r h a  p r r -  n n - i . n  4 "  ' ] r  E  * i f f i o n  f o a n  f r o m  A r . l a n t i c\ - /  \ L l  ' t ) 1 ' J

a e n i l - a t  R : n k  / ? )  j - h a  . R p F .  A n n . ^ i < a 1  v r \ i 6 [  w a s  t h e  b a s i s  f O r  l h e

r a e - . r r r i  < r  i r , r n  l n : n  ( 4 \  B l r r n ' s  f  e s l - ' n o n r z  l h a f  L c  h e ' i c r r c d  i t  w a s! u q u Y u r J t L r

a . Iways  i n tended  I o r  t he  I nd i v i dua l  De lendan ts  t o  r epu rchase  t ne

p * ^ n a r j - \ r  l \ \  H a r r e -  1 ,  q  f  p q j -  i ' n - r \ /  - h A L  h e  d i d  n o t  m a f k e t  t h e! r V I J U l u l , I

Prope r t y  t o  anyone  bu t  t he  I nd i v i dua l  De fendan ts ,  and  (5 )  t ha t  t ne

. [ nd i v i dua f  De fendan ts  p fayed  a  ro ]  e  i  n  Fo rm ing  NHEP.  Had

P la in t i  f f s  exe rc i sed  t he  requ i s . i  Le  deg ree  o f  d i l i gence ,  uhey  wouLd

have  f i l ed  a  b reach  o f  f i duc ia r y  du t y  c l a im  soon  t he rea f t e r .

Ho r . r eve r ,  P la i n r i f f s  d i d  no t  f i l e  t he  mo t i on  t o  amend  un t i f  May  16 ,

2012  -  ove . r  f ou r  mon ths  1a te r .

"  On tha t  da te ,  Brown sent  Ra l fo rd  and Ra i fo rd 's  counse l  an  ena i l  tha t  he
n i n r r c  r h : r  r h o  l ' a r m o .  ^ : r f n a r c  ^ f  f L l H Y l  L r a r a  i h i r ^ 1 r 7 a . i  i ^  r h a  ^ r r r ^ h > c a

^ F  r h a  I D r ^ h 6 y r r ,  l "  F 6 ^ = ,  < a  h a  ' t ^ l - 1 r : i F A . l  :  . ^ n v I  L l l e  u r g d n . z d L t r ) 1 d  I  l l o c u m e - t ! s  ,
c h ^ L ' 1 . ^  r h a  r . l . l r a < c  ^ f  r  h a  h r r T ^ h : c a r  h 6 i  n d  f h a  < : m a  : c  f h a  A l _ \ a r h : r h ! , -

' r i - L ' A - l r L -  1 : / ^ , 1 n  "  / R r ^ L , n  A r  f  q I  l n .  e a A  : 1 e ^  F : i  f  ^ r . l  A f f  q l  1 ?  )
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The  Mag is t ra te  Judge  co r rec t l y  po in ted  ou t  t ha t  none  o f  t he

in fo rma t i on  revea led  i n  Ap r i l  2012  j us t i f i e s  t he  t im ing  o f

P l -a . i n t i f f s '  mo t ion  to  amend . To  the  ex ten r  rha t  Aberna thy

con f i rmed  B . Ium 's  tes t imony  ( tha t  che  Ind i v idua l  De fendan ts  a lways

i  n l -  a n r r a r r  i . 1  r o a r - o r | i  r e  * h c  D r o n e r f V \  f F i s  i n f o r m ^ f  i O n  W a S! ! v t , e ! u l l /

cumu la t i ve  o f  B lum 's  January  10 ,  2012  tes t imony .  The  ex ten t  o f

r { a r r e l I ' s  n . a q t  d e a I i - o s  w i f h  I h e  t n d i  v i d u a . I  D e f e n d a n c s  w a s  n o tJ  
P q J  

L  v v e 4 4 ! r Y e

c r i c -Lca I  t o  r he  " squeeze  ou t "  c l a im  and  was  no t  made  pa r t  o f  t he

faccua l  a l l ega t i ons  once  the  p roposed  b reach  o f  f i duc ia ry  ducy

c la im  was  even tua l  J  Y  f i I ed . (See  Doc .  no  .  4 ' 7  .  ) E  v a h  : c c r r m i  n n

t h i s  i n fo rma t ion  was  impor tan t ,  P l , a in t i f f s  s t i f f  wa i ted  seve ra l

weeks  to  f i l e  t he  mo t ion  to  amend .  As  to  Har re f f ' s  t es t imony  on

May  24 ,  2A I2 ,  rega rd ing  Aberna thy  and  T imber fake ' s  f oans  to  KHY,

th i s  i n fo rma t ion  d id  no t  a f fec t  P fa in t i f f s '  dec i s ion  to  add  a

b reach  o f  f i duc ia ry  du ty  c .La im because  P - Ia in t i f  f  s  had  a l ready

f  i ] - ed  the i r  mo t  j - on  to  amend  a t  t ha t  po in t .

Fu r the rmore ,  as  the  Mag is t ra te  Judge  as tu te . l y  obse rved ,

P la i nc i f f s  canno t  c ] a im  tha t  l hey  f a i l ed  ro  r ea l i ze  t ha t  t hey

needed  ro  ac t  w i t h  has te  du r i ng  d i scove ry  Lo  p rocu re  i n fo rma t i on

rega rd ing  Lhe  De fendan ts '  r o l e  i n  t he  sa le  and  repu rchase  o f  t he

D y ^ h 6 r r r r .  D l r i n r  i f f c  - ^ L h ^ ' . ' -  6 ^ ^ 6 . - l  i ^  + h o j r  a . r m n l : i  n f  j - h A t  1 - h F \ . f!  ! v P c !  - ) / ,  a u ^ r r v w r c u 9 g u  L r '  e v r L r l J r o r ' r L

I  r r - k e c l  k n n w l e d o e  r e o a r d i n o  f h e  . l e r a i l s  o f  t h e s e  c r a n s a c L i o n s .

/ c 6 6  a ^ m ^ l  q f  T q  \  c r - h o . l r r ' l  i n r r  O r d c r q  a q q r r r a  t h ^ r  \ t f  l l i f  i . r ^ n t s ^  - ' ^
\ J c s  ! v . , ' P r .  l L  - J . t  L r l r L f Y u . r L s  d ' c

f o rced  to  es tab f i sh  d i scove rv  p r i o r i t i es  and  thus  to  do  the  mos t

b e d .  R .  c r v .  P .  l b ( D ) ,  a o v r s o r y
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commi t t ee ' s  noLe  ( c i LaL ion  om i t t ed )

575  F .3d  a t  1241 ,  n .3  ( "  [ L ] ack

i  see  a l so  S f : r / ' \ r r f  <  t  M ^ r f . r c

o f  d i l i g e n c e  c a n  i n c l u d e  a

o l a i n t i f f r s  f a i l r r r e  t o  s e e k  t h e  i n f o r m a t i o n  i t  n e e d s  t o  d e t e r m i n e

whethe r  an  amendmen t  i s  i n  o rde r . " ) . Thus ,  wh i l e  P la i nc i f I s

n r i n l -  - r h  - h - -  f  h ^ \ '  r ^ , a r F  c i m n l \ /  h a i n . J  r - n l  l a n i r l  i n  c r - h o . l r , l  i n ^  l -  h aL r r s y  w L ! !  Y r q f  r r r

above -  r e  f e  r enced  depos i t i ons  (wh i ch  occu r red  a fLe r  t he  exp i r a t i on

o f  t he  mo t i on  t o  amend  dead l i ne ) ,  d i l i gence  d i c t a ted  t ha t  t hese

depos i t i ons  shou -Ld  have  occu r red  ea r l i e r  i n  t he  d i scove ry  p rocess .

A  I  -  F  r  n  e  t  i  r ze  I  r z  -  D lF i - n t i f f s  cou ld  have  sn roh t  t o  ex fend  t he

a ' n o n . l n a r r  . i o > r i  l  :  n a  , , . r  i  r / a .  r h : -  f  h a \ /  k n c u r  6 ; i l i q a l  w i  C n e S S e S  h a d  n o t

I r a t  l - \ a a h . l - h ^ e a r ' l

I n  conc -Lus ion ,  t he  absence  o f  Lhe  requ i s i t e  d i l i gence  i s

fa ta . I  t o  P fa in t i f f s '  mo t lon  to  amend .  Acco rd ing l y ,  P la in t i f f s '

ob jec t i cns  t o  t he  Mag i s t r a te  Judge ' s  O rde r  ( doc .  no ,  105 )  a re

OVERRUTED.

III . MOTION TO STRIKE

Pfa in t i f f s  seek  to  s t r . i ke  De fendan ts '  mo t ion  fo r  sunmary

judgmen t  on  the  bas i s  t ha t  De fendan ts '  s ta temen t  o f  ma te r l a f  and

und i spu ted  f ac r s  does  no t  comp ly  w i t h  Loca . I  Ru le  56 .1 .  (Doc .  no .

6 l - . )  Loca -L  Ru . I e  56 .1  p rov ides  t ha t  a  mor i on  f o r  summary  j udgmen t

s h , . r  I  I  h e  : r - r - n n n : n i  F . l  h \ r  * A  q F n : r a f  F  q L o r t  -  a n . l  r : o n r - r  s a  s t a t e m e n L

o f  t he  ma te r ia l  f ac t s  as  to  wh ich  i t  i s  con tended  the re  ex i s t s  no

genu ine  d i spu re  ro  be  t r i ed  as  we l l  as  any  conc lus i ons  o f  l aw

the reo f . "  S .D .  Ga .  L .R .56 .1 .  P la i n t i f f s  a rque  t ha t  De fendan ts '
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s ta temen t  (1 )  i s  no t  sho r t  and  conc i se ;  (2J  a t tempts  to  conve r t

d l  c n ' r l -  c d  f a c f  s  i n t o  r r n r i  r  q n r r - o d  f a r ' l -  s  h r r  n . e f , = r - r  n r - r  f  l ' e  f a c t u a ls r J y q L ! v

s l -  F l -  a m F r r r  w i f h  o r r a l  r  f i F r s  i n d i r - a t i ^ o  t h a t  a  c e r t a i n  w i L n e s s

t es t i f i ed  t o  t he  f ac t ,  bu r  whe re  i t  was  known  tha t  ano the . r  w j t ness

con t rad i c red  t haL  same  fac t ;  and  (3 )  imp rope r l y  b . I ends  l ega l

a r . n r r r t r r t  i  n -o  t  he  ' accua l  S t . aLemen t ,

As  to  P fa in t i f f s '  f i r s t  a rgumen t ,  t he  fac tua l  reco rd  i n  t h i s

case  i s  ex tens i ve . Seven teen  depos i t i ons ,  f i ve  a f f i dav i t s ,

n l  a n r  i  = r r l  - ^ r r p q n n . d a . - 6  a r d  .  r n F r . n S  t I . a n S a C L i O n a f  d O C U m e n t S
P r ! r r L r ! e +

have  been  f i l ed .  The  Cour t  canno t  f au l - t  De fendan ts  fo r  d ra f t l ng

an  app rop r ia te .Ly  Ieng thy  s ta temen t  o f  f ac t s .  As  Lo  the  rema in ing

. y ^ , r m 6 h l .  <  D l : i n t i f f e  h : l r F  n r o r r i r i c d  . a r r j - h ^ r i f  \ /  c h n r ^ r i  n ^  - l - \ r t -
c r ! 9 L . l l r E - - L D  I  u l v v f u L u  o u L r . J ! - L J  J r r v * f  - - 9

c t r i l z i h ^  n a f a n . l : n i c ,  m . \ r i  n n  f n r  q l r m m a r \ /  i r r d n m . o n f  i q : n : n n r n n r i e r e
o L r  ! N ! L ' Y  J v s Y r i , v r r e

- a m a . j r r  f r l r  f  h F  n . n / - . - r n l  r  a n ^ a  : -  -  c r r c r l  S e e  P U r d e e  v .  P i f o r  T r a v e f

Ct rs . ,  LLC ,  No .  4 :0 ' l - c v -028 ,  2009  I t L  4239 '1  6 /  a t  *3  (S .D .  Ga .  Feb .

19 ,  2009 )  ( "De fendan t  moves  t h i s  cou r t  l o  s t r i ke  P la i n t i f f ' s

en t i re  S ta temen t  o f  Ma te r i a f  Fac ts  because  i t  i s  ' no t  a  concase

s ta temen t  o f  ma te r i a l  f ac t s '  as  r equ i red  by  Loca l  Ru le  55 .1 .  Even

assum ing ,  a rguendo /  t ha t  such  a  v i oLa t i on  has  occu r red ,  De fendanL

has  p rov ided  no  I aw  show ing  t ha t  t he  app rop r i a te  r emedy  f o r  a

v io la t i on  o f  Loca l  Ru le  56 .1  i - s  a  Mo t ion  to  S t r i ke  -  an  ex t reme

r z ' n a r ' . h t  t ' \  / a m n h . a e  i  e  : . l . l F . l  I M n r o n r r a r  t h A  a . \ , , r f  L ' i  l  l  \ \ d i  c r a n : r r l
v J J r  ! Y q ! v

, e n \ /  e t -  . e l - A n A n t q  . F  m a f e r i a l  f a c t  n r  r e s D o n s e S  t h e r e t o  L h a t  d o  n o t

r . r i  - h  f h c  r a ^ U i r e m e n t s  o f  L R  5 6 . 1 . "  B , 1 o w e -  I  v .  D o a c h t l e e
"::_:i_:ji_____i__:
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Doors &  W indows /  I nc .  , No . 2:08-cv -191  ,  20LL  wL L49183L , *5

i \ 1  n  c a  E a h  A  ? n ' l  1 l  / : r r , a l w z i n n  e i m i l : r  m n r i n n  l a  < f r i k c \

The  Cour t ,  a f  cou rse ,  does  no t  seek  to  m in im i - ze  the

i * - ^ - + - - ^ ^  r  a r r l ^  ( A  1  T h a  n , r - n n e ^  / - \ a  
- ^ - : l  p r r ' l  e  5 6 . 1  i sf  r L r P U  !  L a r . L c  | r s  l r q r l J v o E

t o  ass i sL  t he  Cou r t  i n  de te rm in ing  wh i ch  f ac t s  a re  genu  i ne l y

r r n u l i  < n r r l -  a . . r  q a a  M r , l i S o n  M a i d e n s ,  I n c ,  v .  A m .  M f r s .  M u t ,  I n S .  C o . ,

No.  5 - cv -4584 ,  2006  WL  1650689 ,  a t  *2  (S .D .N .Y .  June  15 ,  2006 )

(d i scuss ing  ana logous  ru l e )  .  "The  Ru fe  i s  des igned .  i n  pa r t ,  t o

a id  t he  d i s t r i c t  cou rL ,  'wh i ch  does  no t  have  t he  advanLage  o I  l he

* - -+ . r  ^ ^  |  €^6 , r  ' r  , r  - - ]  + ' /  w i th  the  reco rd  and  o f ten  canno t  a f  f o rd  toP a . L  L r e D  ! o t r ' t t r d ! f  L l

q n e n d  l - h F  I  i  T t r  r : n m h i  r n  i - h e  - e r - o r d  t o  I o c a t e  t h e  l e l e v a n tv v i t t v !  r r Y

i n f o r m a f i o n - '  i n  d e r e r r i - i - o  w h e f h e r  a  l - r i ^ l  ' s  n e c e s s a r v . "  R e n o

r r  r - i f  r r  n f  r - h i r - a r r a  N o .  1 0 - c v - 6 1 1 4 ,  2 A 1 2  W L  2 3 6 8 4 4 9 ,  a t  * 1  ( N . D .
v .  v r  L l  v !  v r r + e q Y v ,

I 11 .  June  2 I  ,  2A12 )  ( d i scuss ing  ana logous  ru l e ) .

The  Cour t  has  tho rouqh fv  rev . i ewed  De fendan ts '  s ta temen t  o f

f : n l - <  p l r i r l - i  F f e ,  r c q n l 1 n q a  j - h F r F t . J  f h c  e v : m n l e s  o f  : l  I e o e d

noncomp l iance  c i t ed  i n  P la in t i f f s '  mo t ion  to  s t r i ke ,  and  the

Iac tua l  r eco rd .  Hav ing  rev i e \ t ed  chese  maLe r i a l s ,  t he  Cou r t  f i nds

no th i ng  wh i ch  j us t i f i e s  t he  ex t reme  remedy  o f  s t r i k i ng  De fendan ts '

mo r i on  f o r  sununa ry  j  udgmen t .  Fo r  chese  reasons .  P la i nc i f f s '

mo t i on  t o  s t r i ke  (doc .  no .  61 )  i s  DENIED.

IV. MOTION FOR SIJMLItrRY .]I'DGMENT

Defendanrs  move  fo r  summary

P la i n t i f f s '  c f a ims .  (Doc .  no .  48 .  )

I  Uogmenr

The Court

- - ^  l  * ^ ro 9 o r r r r L

f l r s t  rev iews  the
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summa. ry  j udgmen t  s tandard  and  then  eva fua tes  each  o f  P l -a in t i f f s '

c l a jms  -  b reach  o I  con t racL ,  f r aud ,  spec i f i c  pe r f o rmance ,  and

to r t i ous  i n te r fe rence  w i th  con t rac t  -  i n  I i qh t  o f  t ha t  s tandard .

A. Standard

q r r m m ^ r \ /  i r r d n m a r r '  - ^  ^ ^ l r z  i f  " l - h e r e  i <  n n  n o r - i n c
,  * * . . . . - - . L  r r  a P P ! \ J P r r a L s  \ J r ] - _ !  f  !  , , v  9 c r - q f  r r c

d i s D r f e  a s  t o  a n v  m a t e r i a . L  f a c t  a n d  t h e  m o v a n t  i s  e n t i t f e d  t o

' i udqmen t  as  a  ma t te r  o f  l aw .  "

" m a r e - i a - "  i €  i h e v  c o u l - d  a f f e c t  t h e  o u t c o m e  o f  t h e  s u i t  u n d e r  t h e

n n r r a - n i  n . r  e r - h < + a r l -  i - , e  f a w .  A n d e r s o n  v .  r  r F , ^ f - \ ,  r  ^ 1 - , 1 - , \ ,  , ^ a , , 4 1 1
" r y ' * " t

U.S .  242 ,  248  (1986 )  .  The  Cou r t  mus t  v i ew  the  f ac t s  i n  t he  l i gh t

mos t  f avo rabLe  Lo  t he  non -mov ing  pa r t y ,  Ma tgush j  r - a  E Iec .  I ndus .

Co .  v .  Zen i t h  Rad io  Co rp . ,  415  U .S .  51  4 ,  587  (1986 ) ,  and  mus t  d raw

, r ^ l  l  r ' r c - i ' i a h t c  i  n f c r c r r - c s  i n  f i f s l  f a r r o r .  "  U . S .  v .  F o u r  P a r c e f s

R 6 ^ r  p r n ^  q 4 1  E . 2 d  I A 2 8 ,  7 4 3 1  ( 1 1 t h  C i - r .  1 , 9 9 1 ,  )  ( e n  b a n c )Yi_____ ji::i____ ' -'-

( i n te rna ]  punc tua t l on  and  c i t a t i ons  omi t ted )  .

T h o  m n r z i  n . r  n a r i _ _  r  _ '  L ' r r r i c n  n f  q h o w i  n . r  f  h c  a n r r r f- y  l r a D  u !  J r r v w l r r g

l . r \ /  r e ' e r o n r - e  f  . 1  m A f  t r r i  A  l s  r . r n  f  i  l  p -  1 -  h e  b a S  i S  I O r  t h e  m o t i O n .v J

Ce]o tex  Co rp .  v .  Ca t re t t ,  411  U .S .  3L1  ,  323  (1986 )  .  How  to  ca r r y

th i s  bu rden  depends  on  who  bea rs  Lhe  bu rden  o f  p roo f  a t  t r i a l .

E1 r - , ^ . r - r i  ̂ 1 ,  i  c :+ \ /  o f  A t l an ta ,  2  E .3d  7112 ,  1115  (11 th  c i r .ry

1993 ) .  When  t he  non -movan t  has  t he  bu rden  o f  p roo f  a t  t r i a f /  Lhe

movanc  may  ca r r y  r he  i n i t i a l  bu rden  i n  one  o f  t i ' r o  ways  -  by

nega t ing  an  essen t i a . I  e lemen t  o f  t he  non -movan t  I  s  case  o r  by

s h o w i  n o  f h a f  f h e - e  i s  n , - '  e v i d e n a e  f .  n r o r r a  e  f  : r - f  n a r - a q q a r \ /  t O  L h e

S e e  C f a r k  v .non -movan t ' s  case .
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604 ,  606 -08  (11 th  C i r .  1991 )  ( exp la i n i ng  Ad i ckes  v .  S .H .  K ress  &

Co . ,  398  U .S .  I 44  (1970 )  and  Ce fo tex  Co rp .  v .  Ca t re t t ,  411  U .S .

3 L 1  ( 1 9 8 6 )  )  .  B e f o r e  t h e  C o u r t  c a n  e v a f u a t e  t h e  n o n - m o v a n t ' s

. e s n o n s e  i r .  o n n o s ' f : n n  i j -  m r r q -  f i - s -  . : o n s i d e r  w h e t h e r  t h e  m o v a n t! U J I J v l l U ! l l r v y l / v J l l l v r r '

has  me t  i c s  i n - i L i a l  bu rden  o f  show ing  LhaL  t he re  a re  no  genu ine

i ssues  o f  ma te r i a f  f ac t  and  tha t  i t  i s  en t i t f ed  to  j udgmen t  as  a

ma t te r  o f  f aw .  Jones  v .  C i t y  o f  Co . I umbus ,  L2O F .3d  248 ,  254  (11 th

C i r .  L991  )  ( pe r  cu r i am)  .  A  mere  conc luso ry  s ta temen t  t ha t  t he

non-movan t  canno t  mee l  t he  bu rden  a t  t r i a l  1s  l nsu f f i c l en t .

C la r k ,  929  E .2d  a t  608 .

T f  -  a n d  o n ' r r  i . f  -  t h e  m o v a n t  c a r r i e s  i t s  i n i t i a l  b u r d e n ,  r h e

- , . ^ r  ^  i  r r d a m o n l -  n n  I  r r  h r r  r r . l a m . n q l -  r e j -  |  i  n r r lr r u r r - i r r ( J v d r r L  t L L d y  J J r , u . r u ! . y  v r r f  Y  p J  u L r L ' v t r r L ! s !  ! - r - Y  i

t ha t  t he re  i s  i  ndeed ma te r i a l  i s sue  o f  f ac t  t ha t  p rec ludes

suf iunary judgment.  "  Id.  When the non-movant bears the burden of

p roo f  a t  t r i a f ,  t he  non -movan t  mus t  t a i l o r  i t s  response  to  the

method  by  wh ich  the  movan t  ca r r i ed  i t s  i n i t i a f  bu rden .  I f  t he

m ^ r 7 i ^ r  h r a c a h r c  a r r i r j o n c c  : f  F i r r n a r i r r a l r r  - ^ ^ ^  h a + ^ r i  a l  f : r - ry l l J e r r L J  i r s g o L r t r g

t he  non -movan t  "mus t  respond  w i th  ev idence  su f f i c i -en t  t o  w i ths tand

a  d i rec ted  ve rd i c t  mo t ion  a t  t r i a l  on  the  ma te r ia l -  f ac t  sough t  t o

be  neqa ted .  "  F i t zpa t r i c k ,  2  F .3d  a t  1116 .  I f  t he  movan t  shows  an

absence  o f  ev idence  on  a  ma te r ia l  f ac t ,  Lhe  non -movan t  mus t  e i t he r

show tha t  t he  reco rd  con ta ins  ev idence  tha t  was  "ove r fooked  o r

i gno red"  by  the  movan t  o r  " come fo rward  w i th  add i t i ona l  ev idence

su f f i c i en t  t o  w i ths tand  a  d i rec ted  ve rd i c t  mo t ion  a t  t r i a f  based

, . n  t - h a  a l  r 6 / - r a d  a r r i d a n f  i r - r r  d e f  i  r ' i e r . ' \ / .  "  I d .  a t  l l l 7
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- - - - "  i  l -  e  t r r r r d o n  h w  r a l  r z i  n n  n n  l - h a  n l  a ^ r ' l  i n . ^ y <  / " r r  h \ ;L o ! ! y  - L r  p !  L ' - ! L L L Y  
" Y r  

v !  ! y

r a n a a r i  r r r  ^ - n - l  I  r c d  i  r  - h F  . . o m n l  A i  n i ,  S e er .  s P c d L r r r g  J  o r  r s g o L r  - , , u  u v r " P t q t r r L

Mor r i s  v .  Ross ,  663  F .2d  IA32 ,  f 033 -34  (11 th  C i r .  198 f ) .  Ra the r ,

I n  t h i s  ac t i on ,  t he  C le r k  o f  t he  Cou r t  qave  P la i n t i f f s  no t i ce

of the mot ion for sunmary judgrnent and informed them of the

q r r r . n a r \ /  i n d f l n a r l -  r r - l e s -  - h a  r i o h f  f o  f i l e  a f f i d a v i t s  o r  o t h e rr u r r u , t u !  ) ,  J  u s Y , L ' r r r L  -  : r . . "

mate r i a l s  i n  oppos i t i on ,  and  t he  consequences  o f  de fau l t .  (Doc .

t h e  n o n - m o v a n t  m u s t  r e s p o n d  w i t h  a f f i d a v i t s

n r o r r i  d e d  h r r  t r e d e r a  l  R u l , e  o f  C i v i . I  P r o c e d u r e  5 6 .

O I

. e n r r i  r o n c n r  q  o f  G r i f f i c h  v .

l - i r  
' l  q e q \  / n a r  / ^ , , r ' i A m \

\ t J v ! 9 v { 4 9 ! ! ! / ,

n a . p - i : l c  i n  . n n r r q i t i o n  h a S

d r : n l - a . l  P l  r i  n t  i  f f a

l r c r r  a r r y

that NHX di-d not

c v n i r c . l  a n u l  j - h o  r n f i o n  i s  r o w  - i n e  f o r  c o n s i d e r a L i o n .

B. Breach of Contract

"The  e femen ts  fo r  a  b reach  o f  con t rac t  c f  a j -m  in  Georg ia  a re

the  (1 )  b reach  and  t he  (2 )  r esu l t an t  damages  (3 )  t o  t he  pa r t y  who

h a s  t h e  r i o h f  t o  c o n n l a i n  a h o t t r  t l l a  . o n - r a . i  h F i ' o  h r o k e n . "  D u k e

G a f i s h ,  L L C  v ,  M a n t  o n , 308  Ga .  App .  3L6 ,  320  (2011 )

De fenda r . t s  con tes t  on f y  t he  f i r sL  two  e l emen ts .  wh i ch  l he  Cou r t

d i scusses  i n  t u rn .

no .  49 .  ) T h 6 r a f ^ r a  r h e  n ^ l -  -  ^ ^

Wainwr i gh t ,  112  F .2d  822 ,  825  (11 th

The  t ime  fo r  f i l i ng

neve r  genera ted  a  p ro f i t .  P fa in t i f f s  a rgue

^ ^ +  i  ^ r ' i  ^ , 1

7, Bteaeh

a. !}asis for Bzeach

Sect ion 4 of  the Second Amended Agreement

a  15 *  equ i r y  i n t e res t  i n  NHX.  NHX no  l onge r
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d ^ n a r r + a  : n \ r  n r . 1 f  i  l -  c  h a r - e r r q F  n a f a n . ' l ^ n i -  c  e . l . l  t h a  P r a n e r f  ' '  t - _
v u r r u l u  L L  u - r l  F  r r J P s r  L y

" q t  r : u r  m a n "  /  H a  - - e l  I  \  e r  :  n r  i r - p  h e l  n r " r  p g a f t 6 1  v a l u e  i n  o l d e f  t o

f h c  D r . r r - - - - -  . i a l - \ /  I o w  n r i . F  w h i l e- s q v v u - l L  !  ! v _ r - , s r  L y  J  r u w  v !  t r r

e f f ec t i ve l y  e l  im ina t i ng  P Ia i n t .  i  f f s '  i n t e res t  and  secu r i ng  a

- a l  a , a s e  ' r n n  F h e  . 1 n : r ^ n ' i a s  h e l . l  h r z  . ^ T n : c c  R r . L  D r : i n t i f f s
Y u q  I  q r L L  r v v

argue  tha r  t hese  ac t i ons  cons t i t u te  a  b reach  o f  t he  du ty  o f  good

fa i t h  and  fa i r  dea f i ng  wh ich  i s  imp l i ed  i n  a f1  con t rac ts .  (See

Doc .  no .  80  a t  I 2 - I 3 . J  De lendanLs  coun te r  t ha t  t he  du l y  o I  good

fa i t h  i s  noc  an  i ndependen t  con t . r ac t  t . e rm  tha t  can  be  b reached .

(See  Doc .  no .  94  a t  6 .  )

F ' . \ / a r v  a o n f  r a c l -  ' n n l  i e s covenan t  o f  good  fa i t h  and  fa i r

^ o r ' l i n a  i n  l - h a  . - / - \ r r + r : r - r  I  q  n e r F n r m : r r ' c  q a / - t t r a . l  R A a l  r \ . ,  L  ' n \ ' <
" . - W

I nc .  v .  Bank  o f  N .  Ga . ,  314  Ga .  App .  628 ,  630  12012 )  ( c i ca t i on

Th is  imp l i ed  covenan t  "mod i f i es  che  mean ing  o f  a f f

exp l i c i t  t e rms  i n  a  conL rac t . ,  p reven t i ng  a  b reach  o f  Lhose

exp l i c i t  r e rms  de  f acEo  when  pe r f o rmance  i s  ma in ta i ned  de  j u re . "

A . I an ' s  o f  A t f an ta ,  I nc .  v .  M ino l t a  Co rp . ,  903  E .2d  L4L4 ,  1429

/ 1 l r h  f i r  l q q n \  1 : n n l r r i n ^  ( l F r l r , ' r  ! r  I  r r ^ r l  T n  . \ t h a r  L , . r . l <  " t l o l a o d\  L r  s "  ! ( !  /  \ u t / I J t l J  L Y r v v v

f a i t h '  i s  a  sho r thand  i " r ay  o f  say ing  subsLan t i a l  comp l i ance  w i t h

f h a  < n i , i t  : n r " l  n n l -  m o r a l r r  l - h o  l a l - l - a r  n f  a  - r r n l -  r a - l -  / '
J I / ! ! + q . I n  r e

Thomas ton  M i11s ,  I nc . ,  301  B .R .  918 ,  924  (Bank r .  M .  D . ca .  2003)

/ a r r n r i n n  E i c h a r  r r  T n n m h e  f - n f  \ /  l r l r r r e i  n n  I - { . r m F  ) ) 4 ,  C a  A n' -  ' /  . - t P .

( 1996 )  ) .

842

" T h e  i  m p l  i  e d  c o v e n a n t  m o d i f i e s  a n d  b e c o m e s  a  p a r t  o f  t h e

n r n v i s i n r s  o f  I h c  r . n n f  r a ^ l -  h r j -  r h c  n g y g n 3 n t  c a n n o t  b e  b r e a c h e dI J r v v l J

A3



r n ^ r +  f  r n m  l -  h a  , . - . \ n + r e - t  n r - \ 7 i  q i  l . r n qs P q !  L i t  mod i f l es  and  the re fo re

- r h r ^ +  n r n r r i  d o  i n d a n a n r ] c n l -  h a q i q  f ^ , r  l i : h i l  i l - r r  " S e  cu red

Rea l t y  &  Tnvs . ,  314  Ga .  App .  a t A ? O :  ; r r r , r A  M \ r , r n ^  a r r n n

Presbv te r i an  Church ,  I nc .  v .  N .  Am.  Ass o f  S lav i c  Churches  &

M in i s t r i es Inc . ,  29 I  Ga .  App .  808 ,  B l - 0  ( 2008 ) There  i s  "no

r  n . . l a n a n . r a n *  r - a  r  s c  n f  a c t i o n  f  o r  b r e a c h  o f  t h e  c o v e n a n t  o f  g o o d

f a i t h  and  fa i r  dea f l nq  under  Georg la  l aw . " Owens  v .  P ine land

Men ta . I  Hea l th ,  Men ta l  Re ta rda t i on  &  Subs tance  Abuse  Servs No .

2 :L I - cv - I 96 ,  2012  WL  2887007 ,  a t  *4  (S .D .  Ga .  Ju l y  1 -3 ,  2012 )

However ,  P la in t i f f s  have  noc  b rough t  an  i ndependenL  cause  o I

ac t i on  p rem ised  soLe l y  on  Lhe  ducy  o f  good  f a i ch  and  f a i r  dea l i ng .

P fa in t i f f s  asse r t  t he i r  con t rac t  c la lm  in  connec t l on  w i th  Sec t l on

4  o f  t he  Second  Amended  Agreemen t ,  wh ich  g ran ted  P la in t i f f s  a  15%

e q u i t y  i n t e r e s t  i n  N H X .  M o r e o v e r ,  D e f e n d a n t s  o v e r l o o k  t w o

r f t n ^ r f . a n r  : n d  r e l a r t r d  r o f e s  o f  t h e  c o v e n a n L  o f  g o o d  f a i t h  a n d  f a i . r

d e a l i n g .

F i rs t ,  t he  covenan t  can  -  i n  ce r ta in  cases  -  se rve  as  a  gap

f i l - l - e r  t o  a  con t rac t .  " 'Good  fa i t h '  i s  a  compac t .  re fe rence  to  an

i m n l  i  a d  r r n d o r r a l u  i  n . r  n . \ r  f  . \  l _ e k A  o n n r t r f  r ' - r- I - t - - - - l n t S L r e  a o v a n L a g e  l I l  a  w a y

t h a t .  c o u l d  n o t  h a v e  b e e n  c o n t e m p f a t e d  a t  t h e  t i m e  o f  d r a f t i n g ,  a n d

w h i c h  r h e r e f , o r e  w a s  n o t  r e s o  l v e d  e x p l i c i t f y  b y  t h e  p a . r t i e s .  "

M a r t i n  v .  H a m i l t o n  S t a t e  B a n k ,  3 1 4  G a .  A p p .  3 3 4 ,  3 3 5  ( 2 0 L 2 )  .

Thus ,  " Iw ]hen  Lhe  con t racc  i s  s i l en t ,  p - r i nc . i p l es  o f  good  f a i Lh

.  f i l l  t he  gap ,  "  as  l ong  as  : hey  "do  no t  b fock  use  o f  t e rms  t ha t

ac f ra  l  l  r r  annea r  i  n  t he  con t rac t .  "  I d .  a t  335 -36 .
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A n  i m n l i e d  - a r m  ' " r  ^ " ' ^ t s  w h e r e  i t  i sf r t L P t r L u  o g r s s ' i ' s " L

- r . r ^  - n . l  . \ t  I  ^  € , f  f  ^ i f  t h 6  f r r l  I  n r r r n n c a  n fr E c r D e r r d I J - L E  d r r r . r  r r s \ - s J r u l l  y u l | J v r c  v r

t he  conL rac t  and  i s  so  c fea r l y  w i ch in  t he  con t . emp . Ia t i on
^ €  F h ^  ^ - - - i - -  l -  l - , a -  r h a r t  d o o m o d  i t  r l h r a - a e c - ? r v  f  / - \  e f ^ f  a

| , a !  L f  s -  L r r q  L  L r r s J

[T ]he  i n t roduc t l on  o f  an  imp l i ed  te rm in to  the  con t rac t
n f  r h o  n : r + i o <  n r n  a n l r r  h o  i r r c i  i f i a d  r " r h e n  j - h e  i m n l i c dL r r L  P u r L r u r  u q ' r  v i r  \ l  v v  J e v e r

t e rm i s  no t  i ncons i s ten t  w i th  some exp ress  te rm o f  t he
con t rac t  and  where  the re  a r i ses  f rom the  l anguage  o f  t he
con t rac t  i t se l - f  ,  and  Lhe  c j - r cums tances  under  wh ich  i t
was  en te red  i n to ,  an  i n l e rence  LhaL  i L  i s  abso fu te f y
necessa ry  to  i n t roduce  the  te rm to  e f fec tua te  the
i ^ l '  6 n l - i n n  n f  r h o  n : r r i o q  C . \ n < p . 1 r r a n t  l 1 / -  f  h o r r r j h  - . ] 1 r r j -  <

t  r r L  v q !  ! + e v .

are  genera .L .Ly  re luc tan t  t o  make  con t rac ts  fo r  t he
n : r j - i F q  t h e \ /  w i  I  r  i . r n l ' z  n r n n i  q c s  o r  d u t i e s  w h e n

- ^ ^ r  ' - i ' r -  o r  f a i r n e s s  s o  d e m a n d .I  L . r D L - L \ - e .  9 w ( - , u  ! a f  L r r f

Myung  Sung ,  29L  Ga .  App .  a t  811  (quo ta t i on  and  c i t a t i on  omi t ted )  .

Whe the r  o r  no t  a  con t rac t  " shou ld  be  cons t rued  to  con ta in  an

i m n l  i c d  f  e - r  r e  n a n e ' a l - \ /  e  / - r ' - a q j -  r n r  n f  l 6 y 7  I o r  t h e  L r i a I  c o u r L , "f  r L L y t  r  u v

u a r a  C a ^ f  i  ^ n of the Second Amended Agreement sranted

p l A i n r i f t s  . a  l 5 %  e o r r i - r r  r n t a r a s l -  i n  N H Y  T h e  . t e n e r a  I  i n t e n r  o fo  e \ 1 u  I  g I

^ n d  f  h F  . . n t - e m n l  a f . F d  n r r r n o s e  o f  l -  h i . s  D r o v i s i o n  w a S  f o r

to Cente r  and  then

d is t r i bu te  l 5% The  con t rac t  i s

comp.Lece fy  s i  I  en t  as  to  how De fendan ts  v rou ld  ope ra te  NHX,

r a  r i  o r r o  I  a n  t h A e h ^ h h i  h ^  a a . 1 - 6 ru r r v P y ! r r Y and  se  l f  t he q h ^ h h i  h ^  a a h f 6 r

Under  these  c i r cums tances ,  De fendan ts  were  bound  to  exe rc i se  good

fa i t h  and  f a i r  dea  1  i  ng  i  n  t he  redeve l  opmen t  and  sa fe  o f  t he

Shopp ing  Cen te r  and  cou ld  no t  t ake  an  t ' oppo r tun i sL i c  advan tage"

ove r  P -La in t i f  f  s  by  se l l i ng  t he  Shopp ing  Cen te r  a t  an  a r t i f i c i a l l y

1ow  p r i ce  f o r  t he i r  own  pecun ia r y  ga - i n . Ma r t i n .  314  Ga

335 .  Th i s  p ropos i t i on  seems  " so  c l ea r l y  w i ch in

! L ^  - -  ^  - ! . 1  ^ ^
L r r c  P o r  L r s D

Defendan ts r a n a r r a  l  a n  : n . l  c a l  I  f h ^  Q h n n n i  n n
! r u ! v ! r v y

^ f  f h p  n r o I i f s  f o  P ] a i n t i f f s .

f  h 6  ^ ^ h t - 6 h h  l  : t  i  a n



o f t h a  ^ .  1 1 -  i  A e  t -  h . l -  i h a \ r  , , l a o m a ^  i  l - . i r

e x n r a s s l v .  M v u - o  S r - -  - -  R ] 1  F i n a l I \ , ' -  n e € e n d a n t s.  r a y * _ - y  J L r r r g  I  L r t  \ r a .  l . l P P ,  d L  v  |  ,  .  ! f r r u f  f  y /  u r - \

h a v a  n o ' n r a r l  f o  n o  e y n r e s q  c o r l - r a c r r a -  t e f m  t h a t  i S  i n c o n s i S t e n t .

wi th  o r  o the rw i se  b l ocks  t h i s  i n t e rp re ta t i on  o f  t he  ag reemen t ,

I d . ;  Ma r t i n ,  314  Ca .  App .  a t  335 -35 .

Second ,  whe re  t he  manne r  o f  pe r f o rmance  i s  l e f t  mo re  o r  . I ess

to  t he  d i sc re t i on  o f  one  o f  Lhe  pa rL ies  Lo  t he  con t rac t /  t ha t

h r r r - f  i c  h n r r r d  t n  a v c r r - i  q e  r r r - r r - r d  f a i t h  , e n d  f : i r  d e : l i n o  H n n l -  i  n . ' t

A i  r a r : f r -  T n . -  r r  P a e r - h r  r c c  C i i \ /  A i  r n a r !  n " ! L  ' o -  ' ^  4 q ns o .  ^ v v .  a  J v .

452  (2005 ) ,  Roge rs  v .  Fa  rmers  &  Merchan ts  Bank ,  241  Ga .  App .  631 '

632 (2001)  . \ ' I ^ l h a r a  : . r r a F m o r r f  n i  r r e e  :  n . r r f  \ /  . l i  q . r a i  i  n n : r r r

d a n i  e i  n n - m r l e i  n / " !  ^ r r l - h ^ r r  - \ '
r . L u ^ f , i Y  u J u - r v ! ! t i ,

- h o  c , r ' l  a  n r r a c l -  i  n n
Y e v v ! + v

r e - r ' i  a w i  n n  w h e f  h e r  r h a  : . r r F F r r F r r  h a q  h e e n  b r e a C h e d! ! v r L w r I : 9

f o r  a  cou r t  i n

i s  whe the r  t he

dec i s ion  was  made  in  qood  fa i t h  and  i nvo l ved  the  exe rc i se  o f

hones t  j udgmen t . " r a  P lann ing  Techs . ,  I nc .  v .  Ko rman ,  290  Ga .  App .

115 ,  718  (2008 ) I n  f L i e  / - : q a  h . \ i -  h  n i r t i e s  a o r e e  t h a r  W h i I e

o l a i n t r  F f e  w e r e  . j r a n - a . l  :  I 5 9  a , r r - r  j -  \ /  i n l - a - 6 c l -  i -  \ q Y  D l t i n t i f f S
w e :  u  Y ! q r r e !

L r a r A  h ^ r  ^ r . a n f  a / ' J  \ / . \ f  i n . r  . r r  m A n : . r a m a n f  r i . ' l ^ l -  c  i n  N 4 Y  I n  r c r r a r r j c
Y ! o r I L e u  v v L r r r Y

t o  f h e  m a n a o e m e n t  N L l v  r L . ^  . \ r i  ^ i  r F l  A o r a e " n e n l  a n c l  S e C O n dr L L u -  - u  9  e , t ' e  
"  

L

Amended  Agreemen t  I e f t  t he  manner  o f  pe r fo rmance  to  De fendan ts '

' a  
T h e r e  L s  a  t ' r a r e  e x c e p L i o n "  - o  L h e  - L u l e  i m p o s i n g  a  d u t y  o I  g o o d  I a i L h ,

H u n L i n q  A j r c r a I L ,  2 8 I  C a .  A p p .  a t  4 5 7 ,  4 5 3 .  " I f  a n  a g r e e m e n r  b y  i t s  e x p r e s s
L e r f t . s  g . ! a r L s  a  p a r L y  a b s o l u r e  o r  u n c a n E t o f f e d  d i s c - L e L . o n  i n  m a k i n g  a  d e c i s i o n ,
- h A r  n ^  4 1 - , ,  r f  . ' . a 4  f F i t h  : s  i n n  i e , l  a s  - o  t h a t  d e c j s i o n .  "  I d .  a u  4 5 3
, F n . h ^ c : <  F ^ i F ^ '  .  ^ ^ ^ ^ r 4  K ^ r h r n  a o n  r ; :  A ^ h  a r  ? -  q  - " h p  r - i n . i n -  t r  i S  t h a E

r h e  d u E y  o f  g o o o  f a i L h  j s  i m p l , L e d  i n  a I I  c o n c r a c c s ,  w \ i c h  i s  L h e  o v e - r a r c h i n g
n - ^ c r m n r  i . a  r l - p  a y . a r - .  i ^ .  l ^  r L ' c  n e n - - , r ]  .  l t r  ^ .  v  ' f  t h e  c o n t r a c t

e x p r e s s . L y  ( n o t  i m p l i e d - y )  p r o v i  d e s  o c h e r w i s e . "  H u n t i n g  A - r c r a I L ,  2 8 1  G a .  A o o .
a t  4 5 3 .  I l e r e ,  D e l e n o a n r s  h a v e  n o t  p o - n t e d  t o  a n y  c o n L r a c L u a f  f a n q u a q e  e x p r e s s l y
w a i v - i n g  L h e  d u L y  o I  g o o d  f a i t h ,  a n d  t h e  C o u r E  h a s  n o t  l o c a L e d  a n y  s u c h  l a n o u a g e
i  r  - r ^  O r  i ^ i  r ^  |  A a r p a r F n .  ^ -  S A . . . d  A " r F . r . l F . J  A f l r F e m e o L .
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d j  sc reL ion .  The re fo re ,  De fendan ts  we re  bound  ro  exe rc i se  good

fa i t h  and  f a i r  dea l  i ng  wh i l e  r edeve . I op ing  and  se l l i ng  t he  Shopp ing

a ^ n f a  -  -  \ l F t Y ' s  ^ r . ' \ /  a S S e t ,

t t a \ z i  n . r  n r n n l  r r r i a r j  - L : f  - h e  i  m n l  i  e d  . . \ / t r n : r j -  o t  n n n d  ' r i t h  
a n dr r u  v  ! r r 9

' : i r  c l e a l i n n  a n n l i e s  t o  D e f e n d a n t s '  m a n a o e n e n l -  n f  N H x  a n d  s a l e  o f
Y g t J F 4 4 v g

t - h a  q h n n n i  n n  a a n l - F r  l - h a  a . ] r r r j -  h r i  c f I  t r  e v : m i  n c q  r h e  a r e n c r A  I

h . r ^ m a f  a r e  - : n r i  m c : n r  n r r  n f  - h c  a ^ \ / a n a n f  " T h a  / ^ , " \ n / - a n f  n f  r r n n r ly q ! u r . ' u  L L r  J  u . r e  r ! r ! u - r ! r r Y

f a i t h  encompasses  bas i c  no t i ons  o f  ' f a i rness  and  conmerc ia l

r easonab leness .  '  "  Cap i ca l  Hea l  t . h  Mgmt .  G roup ,  f nc .  v .  Ha r t l ey ,

? n 1  G :  A n n  R 1 ? -  ? t 1  / 1 ^ ^ o \  / ^ , , ^ l -  i ^ a  H  n t i n . f  A i  r , ^ r a f f  -  2 8 1  G a ..  ^ y . y .  \ L w w r t  \ Y u v L r r t Y

App .  a t  .  452 )  .  "  [A ]  dec i s ion  was  no t  made  in  good  fa i t h  i f  i t  was

m : . ] o  f n r  : r h i r r ^ r r r  i  w a s  b a s e d  o n  a n  i '* - ,  J f  cap r r c l ous  reasons ,  - . ,  - , ,  -mp rope r

pecun ia r y  mo t i ve ,  o r  was  p red i ca ted  on  d i shones t y  o r  i l l ega f i t y . "

I d .  ( quo t i ng  Ko rman ,  290  Ga .  App .  a t  120 ) ;  acco rd  ULQ,  LLC  v .

Mede r ,  293  Ga .  App .  175 ,  180  (2008 ) ' \ W h a t  . o n s i - i  r - r f  F s  o o o d  f a i L h

' i  <  a  . r ' r e s f  i  n n  f  o -  r h e  f  i n d e r  o f  f a c t .  " Hunt ino  A i r c ra f t .  281  Ga .

App.  a t .  452 ;  see  a lso  Rogers ,  241  ca .  App .  a t  532  ( " tT lhe

ques t ion  o f  good  f  a -LLh  i s  fo r  Lhe  ju ry . " l  .

b. Evidence of Bleach

There  i s  subs tan t i a l  ev . i dence  tha t  (1 )  De fendan ts '  dec rs ron

to  se f l  t he  Shopp ing  Cen te r  t o  Har re f l  f o r  $8  m i l l i on  was  based  on

:n  : nn rone r  no . : r r n i  a r \ /  ' n ^ t ' - r a  anc l  l 2 \  nF fendanLS  we re  d i shones r  i n

r n h i c r z i n n  l - h . a t _  i m n r a n a r  n L r i c r - f  i r r cu L r l + !  v  + r  r Y Q n a c i  f  i n : 1  I  r r  j - h a - e  L S

subs tan t i a l  ev idence  tha t  De fendan ts  u t i l . i zed  Har re l l  as  a  s t raw

man  and  so ld  t he  P rope r t y  aL  an  a r t i f i c i a l - 1y  . I ow  p r i ce  Lo
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f ac i f i t a t e  t he i r  own  reacqu i s i t i on  o f  t he  P rope r t y  wh i l e

e f f ec t i ve l y  e l im ina t i ng  P la i n t i f f s '  i n ce res t  i n  NHX and  ob ta i n i ng

a  re -Lease  o f  t he  deb t  and  gua ranc ies  he ld  by  Compass  Bank .  The

Cour t  does  no t  i n tend  to  p rov ide  an  exhaus t i ve  l i s t  o f  ev idence

ava i l ab le  t o  P la i nc i f f s ,  bu t  h i gh l i gh t s  some  o f  t he  key  ev idence

i n  c r r n n n r f  n f  f h e ' r  c I a i m .

i .  Evidence that HarreLf Was a Straw Man

There  i s  subs tan t i a l  ev idence  tha t  Har re l l  was  ac t . i nq  as  a

' t sL raw  nan . -3s  F i r sL  and  f o remos t ,  Ha r re f f  on l y  he fd  t he  P . rope rcy

f o r  5 6  d a v s  b e f o r e  s e l l i n o  i l -  h ; r : k  t o  t h e  I n d i v i d u a l  D e I e n d a n t sJ v  s u j J

/ r h r n ' r n h  2 ? 0 1  p a r f  n F r c '  n  r r r ^ l ^ r c a  . 1 f  N l H F . p l  : n r - l  r ^ r a l  k  i n r r  : r ^ r : r '  W i t h  a\  L r r ! v u 9 r r

$130 ,000  p ro f i L .  And  even  wh i l e  Ha r re . I l  owned  t he  P rope r t y ,  he

h i red  2?01  Pa r tne rs  t o  manage  t he  P rope r t y ' s  . Leases .  Fu r t he r ,

Ha r re ] l  d i d  no t  f i s t  t he  P rope r t y  w i t h  an  agen t .  t a l k  t o  any  o the r

h ^ t -  6 h f  i  . l  n r r r n h r < a r e  r a . i r t a q iy v u s r r u f q r  l J u ! u r r u J U ! u t
c r - r f ) ) e  l - h a  q i . n . r l

Efec t ro fux  Lease  be fo re  se l l i ng  che  P rope rcy  back  t o  t he

Ind i v idua l  De fendan ts .

Second ,  Lhe  c i r cumsLances  su r round ing  Ha r re l l ' s  pu rchase  o I

' h a  D ' . l n F r t r /  A r  - h F  S h - r f  q ^ l e  a r F  h i o h t ' ,  c '  e - i - i ^ r ' c  r J . r r 6 1 f  h a dv P s r  L y  /  v e v l , t v + v q s  i

s i o n i ' i r - a r t -  h r r s i r e s -  ^ e v e r a f  o f  t h e  I n d i v i d u a lJ  r Y r L ! - r L q - r L  L r E d r r r r 9 -

Defendan ts  be lween  1 ,992  and  2009 ,  and  Abe rna thy  p rov ided  Ha r re l f ' s

n r m a  t -  n  P M D  r h o  h r n l z a r  l \ l l - l t r p  l - h a  T . T . f -  r r q e r " l  h r r  H : r r p l  I  r . 1  l . r r r \ /  f  h c

p r . \ n p r - 1 r  , . r A q  o r r r : ^ i  z e d  h r r  t h e  T n d r v i d u a l  D e f e n d a n t s .  M o r eL ! v l / ! ! u ] ,

t t  In  th is  contex t ,  a  t ' s t raw man"  i s  a  " th i rd  par ty  used in  some
E r a n s a c t i o n s  a s  a  L e m p o r a r y  L r a n s l e r e e  t o  a l l o t ' !  r h e  p r i n c i p a l  p a r L - e s  f , o
F ^ . ^ n n l  i < h  s o m p t  ^ : n . r  f  h r l -  i c  . - l - F r d :  c F  i r r n F r . n i  q s i b l e . "  B L A C K ' S  L A W  D T . T T O N A P Y  1 4 6 1

( 8 r h  e d .  2 0 0 4 )  .
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impo r tan t l y ,  Ha r re I I  f i nanced  t he  $8  m i f f i on  pu rchase  p r i ce  w i t h

(1 )  t he  $4  m i l f i on  Shor t  Te rm Loan  f rom A t fan t i c  Cap i ta l  Bank ,

which had a Put Opt ion enabl inq the bank to subst i tute the

Ind i v i dua f  De fendancs  as  ob l i go rs  on  t he  p rom j  sso ry  no re ;  and  (2 )

52  m i l l i on  i n  . l oans  made  t o  Ha r re l l ' s  company  KHY by  Abe rna lhy  and

T imber fake  on  the  day  be fo re  the  Shor t  Sa l -e .  Thus ,  t he  Ind i v ldua f

De fendancs  we re  d i r ec t l y  o r  i nd i r ec t l y  r espons ib l e  f o r  f u rn i sh ing

7 \ " a  n f  f  h c  n | - c h a s e  n r i  r - a  a f  l - 1 . p  q h . \ r f  S a l  t r .  F r r r t h F r -  A t l a n t i CL r r u  I J q ! v r r q J

t - e n i  - e l  R a r k  w a s  ^ r :  - :  - -  L ^ '  a b o u t  t h e  S h o r t  T e I m  L o a nv o r J r  e o  r  v L ' j . 9 r r r d ] . t y  o P y ! v o u r r s u

by  Aberna thy ,  no t  Har re l l .

F i naLLy ,  B Ium tes t i f i ed  t ha t r  ac  Lhe  t ime  he  auEho r i zed  t he

Shor t  Te rm Loan  to  Har reJ f ,  he  was  aware  tha t  t he  Ind i v ldua f

De fendan ts  i n tended  Lo  reacqu i re  t -he  P roper t y .  Aberna thy  h imse l f

sLaLed ,  a t  I eas t  i n i t i a l l y ,  t ha t  he  ag reed  w j t h  B fum 's  t es t imony .

I n  summary ,  che re  i s  su f f i c i en t  ev i dence  f r om wh i ch  a  j u r y  cou ld

r c : c n n . a h l  r r  r ^ r - r n  r -  I  r r d a  l [ 3 [  D e f e n d a n t s  u s e d  H a l r e ] 1  a s  a  S t l a w  m a n

and  i n tended  t o  r eacqu i r . e  Ehe  P rope r t y .

i i .  Ev idence  tha t  De fendan ts  In tended  to  Se t  an
Ar t i f i c i a l  l y  Low Pr i ce

Hav ing  . r eached  Lha t  conc lus j on ,  a  j u r y  cou ld  a l so  reasonab l y

j n fe r  t ha t  De fendan ts  i n t ended  t o  se t  an  a r t i f i c i a l l y  ] ow  sa fes

b r i . e  e t  t he  sho r i -  Sa fe .  f f  De fendan ts  s tood  on  bo th  s ides  o f  t he

- r a n c ^ . t i - n -  r h o v  w n r r ' l  d  h a r z c  A  n e r - r r n r  i r \ /  m t r - i r r p  j - n  q c l I  / e n d  t h e n

r epu rchase )  a t  a  p r i ce  be fow  marke t  va lue .  As  an  added  i ncen t i ve ,
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Defendan ts  wou-Ld  e l im ina  Le  any  l i ab i  I i t y  t o  Compass  Bank ' "  and

e f F e c r ' i  v e l  v  o l  , n i n a l - e  p - L a i n t i f  f  S .  O w n e r s h i  n  i  n r  e r e s l - s

S ' o n i  f i  r a n -  e v i  d c n r - e  < ' r n n . r t c  - h a  i n f e r e n C e  C h a t  D e f e n d a n t s

we. re  a r t emp t i ng  t o  se t  an  a rL i f  i c i a - I I y  l ow  p r i ce  aL  t he  Sho rL

SaLe .  On  November  24 ,  2OIO,  NHX and  E lec t ro lux  s igned  a  LOI  tha t

p rov ided  f o r  mon th l y  r en ra l  paymencs  o f  app rox ima te l y  $84 ,000 ;  a t

the  t ime ,  NHX 's  to ta l  mon th l y  ren ta . I  i ncome was  abou t  $45 ,  000 .

. ] ^ , , -  . ^ m ^ ^ < <  R : n k ,  e  : n n r r i  < o r  l t r r r a r c n n  H r r h a r' fwo  oays  -a l ] e r l  LU . . . - - - -  . . - - ' -  )  sen r

De fendan ts  an  ema i l  r dh i  ch  spec i f i ca l l y  r eques ted  i n fo rma t i on  abou t

leases  i n  nego t i a t i on .  T imber lake  asked  h i s  cohor t s ,  "How wou ld

you  sugges t  we  respond?" ,  bu t  t he re  i s  no  fu r the r  d i scuss ion  o f

rh i s  i s sue  i n  t he  ema i l  cha in .  The  app ra i se r ' s  t es t imony  and  t he

December  2010  Appra i sa f  1 t se1 f  make  c lea r  t ha t  De fendan ts  neve r

in fo rmed  rhe  app ra i se r  o f  t he  LOI  s igned  by  E lecc ro fux .

Hube r  Dep .  a t  46 -41  ;  Doc .  no .  48 ,  Ex .  38 . )

On  Februa rv  4 ,  20 I I ,  NHX and  E lec t ro fux  execu ted  the  f  i na l -

The  te rms  were  va fuab fe ;  t he  E lec t ro fux  Lease  wou fd

. r a n F r a f  a  :  I m n e t -  S 1  n i  I  i  o n  n e r  v e ^ r  i n  a n n u a l  r e v e n u e  f O r  t e n

, . ^ - - -  , . , r  + L  f  :  \ , 6 - \ 7 4 r r  ^ h l -  i . 1 n ey c d ! D  l r v s  J L q -  v P L - v r - u . Fur the r .  NHX was  q ran ted  an

\ \ : h q n l r r t e -  ' 1 - p 6 1 1 j y 6 1 : 1  r r ^ h -  t ^  i c e i ^ n "  i r s  i n t a r e s l - -  W h ' c h  W O U I du r r L Y u +

make  the  E fec t ro lux  Lease  equa f  . Lv  va .Luab . Ie  to  an  un re la ted  th i rd

n a r t v  h . r v e r  o f  t h e  D r ^ ^ 6 r t - \ .  u ^ r . r a r r a -  o n c e  t h e  E l e c t r o l u x  L e a s e

i ^ , F s  s i o n e e l -  D F f e n c l a n t s  d i d  n o t  i n f o . -  a . r r n A q q  R , r n l ,  . 1 f  t h i s

' r  
D a f 6 n . r : n i c  . r r . r r a  - h r '  .  h p v  I ^ ^ d  a r  j r . a - L t j v e  t o  r a x i m i z e  t h e  S h o r  c  S a l e

^ , i - a  i h  ^ . . l a  a  - i n i m i ? a  I  h a i  r  . J a f i . i  F n . \ ,  . h d  " i - r  r - ^ m ^ r < <
t J ! - - L  r r -  q - r e  g u o r  o r  L l  1 f d ! r r ! L

Bank.  Ho ' " . /ever ,  P la in t i f f s  can  rebut  th is  fac t  because Defendants  knew -  as  o f
D e c e n o e r  2 A ,  2 0 1 0  -  t h a t  C o m p a s s  B a n k  w o u l d  b e  w i - l i n g  L o  s e t L l e  f o r  a b o u L  S B
m i l l i o n  p I u s  a  5 1 , 2  m - I I - o n  d e l i c i e n c y .  ( S e e  D o c ,  n o .  4 8 ,  E x .  6 4 , )
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r l a r r a l  a n m a n r  u r h i n h  h r A  l - h o  n . \ f  a n f  i : l  l - ^  a r l l - i a f  : n r -  i : l  I \ ,  - t i - ^

e r ' l a c  n r i n a  l /  T n c t . - n  n ^ . ^ r . , ] - ^ f -  r ^ r ^ a d  F . - ]  c a t t  r h o  D r n n r.  - . . _  - 3 4 o ,  u e r e n o a n r s  a g r e - -  _ . _ -  .  - - r - - = r t y  L o

H a r r e l l -  f o r  $ B  m i l l i o n  a n d  s e n t  a  s e t t . I e m e n t  p r o p o s a l  t o  C o m p a s s

R a n k  -  a l l  f  i \ r c  . l a v s  a f t e r  e x e c u l i o n  o f  t h e  E L e c t r o - L u x  L e a s e .

A  - a F s o n a h l c  i r r - , ,  ^ n  I . l  r n r - l r r d a  r - h a t  -  h a d  D e f e n d a n t S  b e e n

A . f i . l . r  i n  o o n c l  f a i f h : n d  f a i r  d c : l i n r r  - o  m a x i m i z e  N U X f s  n o t e n t i a ls ! r + r r 9

r e tu rn  a t  t he  f o r ced  sa -Le  -  t hey  wou ld  have  t o l d  t he  App ra i se r

abou t  t he  November  LOI  and  toLd  Compass  Bank  abouL  the  s igned

E fec t ro l ux  Lease .  A  f a i r -m inded  j u r y  m igh t  a l so  conc lude  t ha t ,  i f

: c t r  r o  i  n  o o o r l  ' a i  f  h  . r a n a r ^ - F  i h o  h i  r r h c c j -  n r i  r - c  r h a  m a l . k e tq u  L  ! r j \ j

cou ld  bea r ,  De fendan ts  wou . Id  have  asked  Compass  Bank  fo r  an

ex rens ion  o f  t he  marke t i ng  pe r i od  and  reapp ra i sa l  o f  t he  P rope r t y

once  1 -hev  ha . l  t he  E lec t ro l -ux  Lease  i n  hand .

Two  o the r  p i eces  o f  ev i dence  suppo r t  t he  i n fe rence  t ha t

De fendan t . s  sough t  t o  ch i f l  t he  sa les  p r i ce .  F i r s t ,  De fendan ts

sen t  a  I e r ce r  t o  Ga rc i a  ob jec t i ng  t o  Lhe  30 -day  ma . r ke l : i ng  pe r j od

imposed  by  Compass  Bank  i n  January  201 -1 .  Second ,  when  T imber fake

lea rned  tha t  Eve rson  Huber  had  i nc reased  the  "as  i s "  va fue  f rom

$7 .  ?5  m i f f i on  t o  $8  m i f  l - i on  i n  t he  December  20 f0  App ra i . sa l ,

T imber lake  sen t  an  ema i l  t o  Garc ia  qu ibb l i ng  w i th  the  assumpt ions

tha t  f ed  to  the  . i nc reased  va fue .

t t  The CBRE
E l e c t r o l u x  L e a s e ,
m i . L l i o n .

conc luded
which  cons idered the  po ten t iaL  va .Lue o f  the

t h a t  t h e  P r o p e r t y ' s  " a s  i s "  v a l u e  w a s  5 2 2 . 6 5
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J.J"a. Evidence of Dishanesty

In  add i t i on  to  the  ev ldence  o f  De fendan ts '  improper  pecun ia ry

mot i ves .  t he re  i s  ev idence  tha t  De fendan ts '  ac t i ons  were

n r e d j n e j - a d  n n  d i  q l ' n r e s f  r z  A s  i r r s f  d i s r -  r s s o d  D o f a n d a n - q  r . r i t h h e l d

mate r ia l  i n fo rma t . i on  abou t  E lec t ro fux  f rom Compass  Bank  and

Everson  Huber . Add i t i ona l l v .  De fendan ts  d id  no t  d i sc lose  to

Compass  Bank  the i r  pas t  dea l i ngs  w i th  Har re f l  o r  t ha t  rhey  were

h o l n i r r r  h i ' r  f i n a ^ a c  l h e  n ' r r r : h a s e .  F  r r . h ^ - - ^ - ^  l - ' ^ l -  , . ' a ^ F  n r O V e m b e r
I I I  ! P ! I : Y

2010  and  March  20LL ,  De fendan ts  w i thhe ld  ma te r ia f  i n fo rma t ion

abou t  t he  E lec t ro lux  Lease  f rom Ra i fo rd  and  B rown . As i s

r e c o u n t e d  a c  l e n g t h  i n  S e c t i o n  I . A . 8 ,  R a i f o r d  -  a n d  B r o w n  ( a c t i n g

on  beha f f  o f  Ra i fo rd )  -  made  numerous  regues ts  fo r  i n fo rma t ion

r h ^ r r t  l o : c i n n  n r . l q n a . t q  a n r l  n F f o n d ^ n f c  r i  i ' _ i  n n f  h n n a c j - l r r  r c q n n n . l

n a r a n . l : n f  e '  m : n a o a m e n L  o I  N H X  a n d  S a f e  . F  f h a  o . , - ' " . o - - r z  u J d  S  n o tr L L q r r e Y ! r ! r ! r r  e  v !

under taken  i n  good  fa i t h  i f  i t  was  made  "based  on  an  improper

n a n r r n  i . a r r r  m . , t  i r r a  c r r  u r ^ q  n r c d i  r - a j -  c d  . \ n  d  i  q h n n a c l -  r r  / '  r ' r n i  + '  r ' l
u ! v J . r r u ! . y  | J l L u - L a L L u  .  r a P f  L a t

H a .  t  r L  M ^ n F  C r ^ r r h  ? n l  / ^ ^  a h h  - l -  o 1 - ?
f r c c r r L r r  r ' r g l l r L .  \ r r | . J u v  .  ^ P P .  a L  u f  I  .

iv .  Evidence of Good Faith

Wh i fe  the re  i s  subs tan t i a l -  ev idence  tha t  Har re l l  was  a  s t raw

man  and  De fendan ts  we re  ch i f f i ng  t he  sa les  p r i ce ,  t he re  i s  a l so

ev idence  t o  t he  con t ra r y .  Impo r tanL l y ,  t he  MarkeL ing  Package  -

c rea ted  by  BMP and  used  t o  d i r ec t l y  ma rke t  t he  P rope .ccy

d i sc l osed  LhaL  NHX had  a  LOT  on  t he  two -s ro . r y  bu i l d i ng  execu red  by

' i  ̂ - . '  + . . ^ r ^ r  ^ . m r 1 ^ ' 1 1 f  , ^ ' i  f  h  S 1 q  h i  l  l i _ O n  i n  a n n u a l  f e v e n 1 e .  T h ea  P u u f  f  u ! y

t s o  d i s c ] o s e d  t h a t  t h e  r e a s e - t t n  c n t t l  r l  r a i ^ ^  h ^ ' -
' " l a !  ^ s  L  r r 1 9  r d ( - ^ . 4 9 s
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ope ra t i ng  i ncome  to  S1 .9  m i l f i on .  De lendan ts  sen t  I ' he  MarkeE ing

Package  ro  Compass  Bank ,  and  Ga rc i a  t es t i f i ed  t haL  she  was

sa r j  s f i ed  Lha t  De fendan ts  we re  mak ing  a  good  f a i t h  e f f o r t  t o

marke t  t he  P rope r t y .  (Ga rc i a  Dep .  aL  54 .  )  A I so ,  acco rd ing  t o

T imbe r l ake  and  Ha r re f I ,  T imbe r l ake  re j ec ted  Ha r re l l ' s  i n i t i a l  $7 .5

' n i  f  r o .  n r r r r : h a q c  o f f c r  a n d  n e o n f  i  F t e . i  t h a  n - i r c  t n  t n  S R  m i I t i O n ,
u u ! v , , q J !

Har re l l  a f so  tes t i f i ed  tha t  t he re  was  neve r  any  ag reemen t  t o

r e . o n v e v  r h e  P r o D e r t r r  f ^  n F  F F n , , l ^ n j -  c  H e  f u r r h e r  t e S t i f i e d  L h a L  h e! q e v r r v L ) f

dec ided  to  se l l  because  the  need  fo r  cap i ta l  was  g rea te r  t han  he

^ - ' . r  ^ i ^a1 -^^  t  ^  had  Some conce rns  abou t  t he  E l -ec t ro fuxc r r r L t \ - r l J o  L s ! , r /  r l E

a n n t  r  n n a n r - i  o c  a n d  k n e w  h e  c o u f d  m a k e  a  s h o r t  t e r m  p r o f i t .L v r r ! ! r r Y v r r v + e v ,

r ] - - 1 1 , ,  n ^ f ^ 6 . , 1 - h  i r r y r r -  I  h - t -  l . \ - - 6 . i  r r h ^ h  i f  <  - ^ h t i h d o n . i a <I  I l l d r r y r  L r e r e l l L ) d l l L >  u d l l  a r 9 u s

t he  E lec t ro fux  Lease  was  no t  as  va fuab le  as  P la in t i f f s  con tend .

v .  Conc  I  us  i an

I f  f a i r -m inded  men  cou ld  d raw more  than  one  i n fe rence  f rom

the  f accs ,  and  t ha t  i n f e rence  c . r ea tes  a  genu ine  i s sue  o f  ma te r i a l

f ac t ,  t hen  the  cou r t  shou fd  re fuse  r ' o  g ran t  summary  j udgmenc .  Cox

v .  Adm ' r  U .S .  S tee l  &  Ca rneq ie ,  11  F .3d  1386 ,  1396  (1 l t h  C i r .

1 "99  4 ) r ' r F i * - + ^ r , r  , , L - -  ^ ^ n e r i l , r a <  ^ ^ ^ r l  l - r i t h  r n d  f : i r  r ] o : l i r au r L - L r L r d L E - L y ,  t u L c .  9 v v u  ! q f !  u s u r f  r r Y

i s  a  ques t i on  fo r  t he  j u ry ,  Hun t . i ng  A i r c ra f t ,  281  Ga .  App .

1 S452 ;  Roge rs ,  241  Ga .  App .  a t  632 T n  t - h r  s  . - , a q a -  f  h e r e

r - e r 1 - a  i n l  r r  s u f  f  i  c i  e n t  c r z i  d e n r - e  f  n r  a  i r r r t /  l -  ̂  r c a s n n a h l  t ,  c o n c f  u d eL E r  L q r t r r l

t ha t  De fendan ts  b reached  the  covenan t  o f  good  fa i t h  and  fa i r

r m n l i e c i  i n  f h e  O r i o ' - -  S e c o n d( l e d l  I  I l 9  L l l d  L  w d 5  - L r L t l r r r L u  v ,  r  Y . l  l l c r  I  n 9 l s E r L ' s 1 r L

A m o n . i  o r ' l  A d  r a a m a  n  I
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2. Damagies

a. AcxrJ'aI Dafrages

U c l l L t d q  e  5  d L e  g - L V e n  a S

as  a  resu f t  o f  t he  b reach

" I ) a ' n a o a s  r e r : o r z e r a f r l  e  f o r  a

n n n n o n  < r r -  i  n n  f n r  l . h r* - . 1  r  n l  u r y

o f  a  con t rac t .  "  O .C .G .A .

b reach  o f  con t rac t  a re  sucn

s 13-6-1 .

' r ' r , ,  - - . r  ^ ^ ^ ^ - - ] i  n . i  f  . ,  j -  h a  I c r r : l  r n , r r q F :  o .  ' h i n n s  f  r O m  S U C hr r c t r - u l - d - L - L y  a t l ! - t  o L L \ J r  \ - r  r  r r 9  u r r t r r Y D  ! ! !

b reach  and  such  as  t he  pa r t i es  con remp la ted ,  when  t he  con t rac t  was

made ,  as  t he  p robab le  resu l t  o f  i t s  b reach .  " ' o  o . c .G .A .  S  13 -6 -2 .

. f h a  n f  z l : m : r r e q  i  s

n f  r l : m : n a e  i -  -  - ' ^ ^ -
- -  - >  c t  l l u s r r -  L \ r L '  \ J !

:  o r r c s l -  r  o n  o f  1  A w  -  "  b u t  t . h e

f  ac t . "  Qu - l q Iey  v .  Jones ,  1 ' 7  4

ca .  App .  181  ,  ?88  (1995 )  ( c i t i ng  o .C .G .A .  SS  13 -6 -2 ;  13 -6 -4 ) ,

a f  t ' d ,  255  Ga .  33  (1985 ) .

H F r F -  f h t r  i n i r r - r z  q r r s l -  a i  n e c i  i s  r h a t  P f a i n t i f f s  h a d  a  1 5 %

equ i t y  i n t e res t  i n  NHX and  rece i ved  no  p ro f i t s  f r om NHX 's  sa le  o f

' r  - ^  -Fc  sLnnn i ^o  Cen te r .  A t  t he  t ime  P_ la i n t i f  f  s. r  L 5  v r r t y  r l l v y y  I ' r Y

enre red  i n ro  Lhe  Second  Amended  AgreemenL ,  t . he  pa r t i es

con temp la ted  t ha t  P la i n t i f f s  wou . l d  r ece i ve  15 .6  o f  NHX '  s  p ro f i t s .

Thus  t he  nacu ra l  consequence  o f  t he  a l l eged  b reach  -  t he  I oss  o f

NHx ' s  n ro f i f s  -  was  f o reseeab le  a t  t he  t ime  o f  t he  con t rac t .

De fendan ts ,  however ,  a . rgue  tha t  NHX 's  foss  was  caused  by

a / . \ r r n r c c  R : n k  e r d  j -  h F l -  - F 6 \ /  r - n r r  l d  n n -  r r a r z c  s o l  c j  f  h e  S h o n n ' r n  C e n t e fu v l L P s  r  u

f o r  a  p ro f i t .  De fendan ts  a re  co r rec t  t ha t  r e f i nanc jng ,  ex tend ing

' o  
l n e  C o J r L  n o L e s  L h a L  " f t l h e  p r o x i m a L e  c d u s e  c o n . e p E  o ' r h e  I a w  o l  L o - r L S

a n d  i n  a  b r e a c h  o f  c o - r ! r a c t  s e e a l  t o  d i f f e -  o r l y  i n  L n a L  c h e  o r o b a b - e  a n d  n d L J r a l
.6nsa- | rences  o f  fhe  l - ] reach must  have been fo reseeabLe a t  the  t ine  the  cont r :ac t
w a s  e n t e r e d  i n t o . "  N a t ' 1  H i l I s  S h o p p i n g  C t r . ,  I n c .  v ,  I n s ,  C o .  o f  N .  A r , . ,  3 O g
F .  S u p p .  2 4 8 ,  2 5 : _  ( S . D .  G a .  1 9 7 0 )  ( c i t i n g  5  W i l l i s t o n  o n  C o n t r a c t s  S  1 3 4 4 ) ;  s e e
a l s o  C a - o I ' . l a  I n d u s .  P r o d u c L s ,  I n c .  v .  L e a r j e t ,  l r c . ,  1 8 9  F .  S r p p .  2 d  l l 4 ? ,
1 1 8 3 - 8 4  ( D .  K a n .  2 0 0 1 )  { a p p l y i r g  C t r o r g i a  l a w )  .
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t he  .Loan ,  o r  o the r  measures  tha t  wou ld  have  a f  . I owed  NHX to  re ta in

con t ro l  o f  t he  P rope r t y  we re  ouL  o f  t he  ques t i on  unde r  Compass

Bank ' s  1nce rp re ra r i on  o f  t he  FD IC  Gu ide l i nes .  Compass  Bank

essen t i a l t y  p resenLed  De fendanLs  w i ch  two  op t i ons :  f o rec .Losu re  o r

a  f o r ced  sa le  t o  an  un re la ted  t h i r d  pa r t y ,  De lendan ts  pu rsued  t he

second  on - i on - i 9  Th r r s -  r - he  c r l eq r -  j on  . a r .  be  reE ined  as  f o l l ows :  I fv y  !  r v r r  r

D c f F n d a n l - s  h a c l  i n  d o . d  f a i - h  q .  - . t h f  f n  q c l l  t h a  P r o n a r i v  ^ f  m a r k e t

va lue  ro  an  un re la ted  t h i r d  Pa r t y '

p ro f i t  ?

r . ' ^ , 1 1 / l  I { I l v  h r r z a  a a n a - r f a r i\ j s - r c r o L s u  a

At  the  t ime  o f  t he  Shor t  Sa le ,  NHX owed  Compass  Bank  $14 ,2

mi l f i on .  Thus ,  t he  pu rchase  p r i ce  wou fd  have  needed  to  exceed

$14 .2  m i l l  Lon  t o  gene ra te  a  p ro f i t . a0  Acco rd ing l y ,  t he  measu re  o f

P l  ̂  i  nh  i  r f s f  damaoes  i s  15% o f  t he  d i f f e rence  be tween  t he  $14  . 2

m i l l i on  p ro f i t  t h resho ld  and  t he  p robab le  sa . I es  p r i ce  assum ing

De fendan ts  had  acLed  i n  good  f a i r h .

The re  i s  su f f j  c  i enL  ev -Ldence  on  Lhe  reco rd  f o r  a  j u r y  t o

r e a s o n a h t  v  i  n f  e r  t h a f  f  h ^  D r ^ h a r t - r ,  ' . ' ^ , , r  d  h a V e  s o l  d  f  o r  o v e r  $ 1 4 . 2

mi f f i on  i f  t he  De fendan ts  had  ac ted  i n  good  fa i t h  t o  se l - f  t he

Prope r t y  t o  an  un re la ted  pa rcy  a r  ma rkeL  va lue .  I n  a r r i v i ng  ac

"  For  the  purposes  o f  th is  ana lys is ,  the  Cour t  w i l l  assume tha t  a
fo recLosure  sa le  cou ld  no t  have resu l ted  ln  a  p r :o f l t  fo r  NHX.

n0 At  t imes,  Defendants  contend tha t  the  sa les  pr ice  idou ld  have needed to
e x c e e d  S 1 5 . 6  r i l l i o n  t o  g e n a r a - e  a  p r o f i t  b e c a u s e  D e f e n d a n t s  t { o u l d  l - a v e  b e e n
e r ! i E l e d  r o  a  $ 1 . 4  m i l l i o n  r e p a y r e r t  f o r  e q u i L y  i n v e s c e d  b e f o r e  p - r o I i L s  . o u l d  b e
s h a r e d .  ( ! g 1  D o c .  n o .  9 4  a t  1 B  n . 2 )  A t  o t h e r  t i m e s ,  P l a l n t l f f s  a r g u e  t h a t  t h e
s a f e s  p r - c e  w o u . l d  h a v e  n e e d e C  L o  e x c e e d  s 1 5  m i l l j o n  t o  g e n e r a L e  a  p - o f ' t .  ( S e e ,

n ^ ^  1 -  L r i  6  I  s . h a  - F s -  i r ^ n v  : n r r  i . c 3 1 s 5  L h a t  D e f e n d a n L S  h d d  a b o u L

S1.?  mi t l ion  in  equ i ty  inves ted /  (T in lcer .Lake Af f .  ! l  10) ,  r . rh - ich  presumabLy woufd
h . r ' A  v 6 ^ , , -  / d d  r  < 1 q  q  m i l l i ^ ^  e . 1 a  f ^  d a . a . a l e :  n r n r i r  H ^ h ' a \ r a r  f ^ . 1  i , - 1 "  - - n
r r d v s  - c \ . u - - y u  y L - - L r o e L  o  P r u r  r L .  ' o u L u o r  L J  q r L u

l e g a l l y ,  D e r e . l d a . l E S  h a v e  n o E  s u f f i c j e n t L y  s h o w n  w h y  r h e y  w o u l d  h a v e  b e e n
ent i t ted  to  th is  payout  p r ic r  to  a  p ro f i t  d is t r ibu t ion  to  P fa in t i f i s .  And even
a s s u n i n q  L h a L  L h e  p r o f i E  t h r e s h o l d  w a s  a b o u t  S 1 6  m i - t l i o n ,  t h i s  r . , o J I d  n o L  c h a n g e
t h e  c o u r t ' s  a n a l v s i s ,  a s  d e s c r i b e d  i n f r a .
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t . h i s  conc lus ion ,  t he  Cour t  f ocuses  on  two  impor tan t  b reaches  o f

t he  lmp l i ed  covenan t  o f  good  f a i ch :  ( f )  f a i l u re  t o  d i sc l ose  che

November  2010  LOI  to  Eve rson  Huber ,  and  (2 )  f a i l u re  to  i n fo rm

Compass  Bank  abou t  t he  E fec t ro lux  Lease  s igned  i n  Feb rua ry  2011 .

t .  Fa i l u re  to  D isc fose  the  E l ,ec t ra lux  LOI

De fendan ts '  f a i . Lu re  to  d i sc lose  the  November  2010  LOI  to

Eve rson  Hube r  had  a  c r i t i ca l  impac t  on  Compass  Bank ' s  app rova l  o f

t he  98  m i l l i on  Sho r t  Sa ]e . Garc ia  tes t i f i ed  tha t  she  re l i ed

so le l y  on  Eve rson  Hube r ' s  December  2010  App ra i sa l  ( I i nd i ng  an  S8

mi l f i on  "as  i s "  va lue )  i n  assess ing  t he  va - l ue  o f  t he  P rope r t y  and

A a ^ i . i i h d  L ? h a l - h A r  l - . \  ; n n r . \ r / a  f h a  S h n r i  q a l c  4 I  T m n . r t ^ n t l  \ /  - h -
\ . r c j L r u t I I v

appra i se r  t es t i f i ed  tha t  LOIs  can  be  cons ide red  1n  de te rm i -n rng  a

n r n n o  r f  r r /  < t ' a  s  i s "  v a 1 u e . (Hube r  Dep .  a t  35 -36 .  )

EesL i f j ed  Lha t  a  ] ease  on  t he  two -s to r y  bu i l d i ng  a t  99  pe r  squa re

foo t  wou ld  have  added  subs tan t i a l  va lue  to  the  Shopp lng  Cen te r .

"  Defendants  s t ress  tha t  they  d isc losed the  November  LOI  to  Garc ia  in
J a n u a r y  2 0 1 1  w t e n  E h e y  e r n a i l e d  B M P ' s  M a r k e L i n g  P a c k a q e  t o  h e r ,  H o w e v e r ,  b e c a L s e
Garc ia  tes t i f ied  tha t  she  r :e l ied  sc le ly  on  the  December  2010 Appra isa l  in
v a , . r i . . r  r v  a n ( ' r  - ^ ^ - - ,  c F ^ y r  c - l a .  i L e  r e a . r a , \ '  , n l l  ^ - a i l w i r h

r l -  M a - 1 , a 1  r ' r  D r . L . i . ' 6  h : 4  a . . a . ^ p ^ ' r h l d  i n r a ^ l  o n  t h e  c a t s a l  c n a i n  E f d t  l e d  L o

the  $B mi l l ion  Shor t  Sa le ,  Garc ia  s ta ted  tha t  she  conmunica ted  w i th  BMP on. Iy  to
r r a v i  f v  r h . l  n a r a n d ^ n r <  ^ ^ l  

' v a l r r  
m : r k e r i n a  r h e  P r . n a r r v  A l q o -  h a . l

- a . ^ . . l , 1 . .  l ^ - ^ s .  \ /  , . r . J  i -  c n n l  ' : i - h  . n r . r 1 ^ 1 -  t ^  i n l o r m  C a r c i a  a b o u L  L h e  N o v e . n b e r
LoI ,  they  coufd  have inc luded th is  c r i t i ca f  fac t  in  the  tex t  o f  an  emai l  as
o p p o s e d  r o  d i s c l o s i n q  i L  i n  a  5 o - p a g e  e m a i l  a L L a c h - e n t .  I n d e e d ,  r h e r e  i s  n o
ev idence tha t  Garc ia  ever  read tha t  d isc losure  or  tha t  Defendants  ever  fo f lowed
up to  ver i f y  tha t  she  knew about  th is  va luab le  deve lopment ,

Defendan ls  aLso s t ress  LhaL BMP used the  Marke t ing  Package (d isc los ing  the
N o v e n b e r  T O T )  L o  d ; r e c L I y  m a r k e L  L n e  P r o p e r t l ,  a n d  H a - r r e l  I  s J b r n - L L e d  t h e  o n l y
- . i v :  - - F t  ^ (  1  ̂ .  a  h  r \ ,  I  h a  D r . n p y - v  P l  r  i  r .  t f s  c o u n ! e r  L h a L  E v e r s o n  H L b e r

d e t e r . 1 i n e d  L h a L  a  r e a s o n a b l e  e x p o s u r e  p e r i o d  i n  L h e  o p e n  n a r k e L  w o u l d  h a v e  b e e n
r , ^ ' 6 1 l ' a  m ^ ^ !  h a  / ^ r  l a c c  i  f  : n a r o < < i i r c l  \ 7  n a r L a r a d  ^ n  m i r l r ' ^ l o  ^ h l  i n p  < a r v '- -  q 9 i  E r '  v e  J

F h r ^ , i d n  n n m m o r n i  r ' l  h r ^ L a . < \  H a r a -  r h a  p r . n a r f \ /  w : s  ^ . 1 \ /  m ^ r L e l  o . ]  t ^ y  _ l ^ :  - + . '
!  r i  r i q u

. r i ' 7 e  i r . l  : s  e . l  n r  l i n c  - F ' - n / l : a - <  . ,  i r  |  . r - -  t h a r  L h ev o f  J  q r r s

a p p r a i s e r  a l s o  t e s t i f ' e d  t h a E  i r  i s  n o L  a l w a y s  r e c e s s a - r y  L o  n a r k e L  I o r  r w e l v e
n t n c n s  t o  r e a c h  r a r k e r :  v a L u e .  ( t l u b e r  D e p .  a r  4 1 . )  T h e s e  a - g u n e n L S  a r e  b e ! t e r
suited f or tria.L than sulTLrnarv i udgment .
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( I d .  ac  16 .  )  I ndeed ,  Lhe  CBRE app ra i sa l '  wh i ch  cons ide red  t he

po ren t i a l  va l ue  o f  E lec t ro l ux  Lease  and  i t s  con t i ngenc ies ,  a r r i ved

a t  an  "as  i s "  va . Iue  o f  $22 .65  rn i l f  i on .  A l though  the  CBRE

a ^ ^ r r i c r l  n a n < i r - i a r a ^  -  - r ^ - ^ . 1  n n n o q e d  j - .  ^  l p q q  1 7 r l r r 1 L 1 1 an y l ] - o r  . e r  d  r - L g r l s  o J  r P P v r u u

LO. t ,  t he  522 .65  m i f f i on  va luaL ion  i s  .much  h i ghe r  t he  $14 .2  m i l l i on

n v n f i f  l - h r o c h n l u . l  A . l . l i  l -  i , . n , a l  l \ /  t h F  q i  c r n c d  F . l F . f  r ^ l l r y
P ! ' J r - L L

con ta ined  subs ran r ia l -Ly  the  same con r ingenc ies  thaL  were  p resen t

in the November LOI .

Based  on  rh i s  ev idence ,  a  j u ry  cou .Ld  reasonab ly  i n le r  t ha t

d . i sc losu re  o f  t he  Novenber  Lo I  wou ld  have  caused  Eve rson  Huber  to

ann ra i sa  l - hF  P r r . l ne r j - - -  ' ue  above  Lhe  $14 .2  m i f f i onq t J I J ! q r J L  - , ' u  L ! v | J e ! L Y  c t L  d i r

n - n f i t  - h r e e h n l d .  A s  C r r n n a s s  R a n k  h a c l  a n  i n c e n t i v e  t o  m i n i m i z e

i t s  l osses  on  the  Or iq ina l  Loan , i r r r r r  n n r r  l r l  r  I  c n  r a r c n n : h l  t r

conc fude  tha t  Compass  Bank  wou .Ld  no t  have  se t t f ed  fo r  a  fo rced

sa fe  be fow  the  p ro f i t  t h resho ld .  A f t e r  a l l ,  Ga rc i a  t es t i f i ed  t ha t

she  re l i ed  so le l y  on  t he  December  2010  App ra i sa l  i n  va lu l ng  t he

D r ^ n a r l - \ '  a n d  d a r - i  d i  r . . t  r . r h p - h a -  f  . r  A n n r r ^ \ \ r p  t h e  S h o r L  S a l e .!  ! v y u !  L l  u ' ' v

i i .  E a i f u r e  t o  D i s c l o s e  t h e  E f e c t r o f u x  L e a s e

\ 4 o - e  i  m n . l - f a n t  I  \ / -  n F r F n d a n l  s  r j j  r l  r o t  d i s c l - o s e  t h e  E l e c t r o l u x

T p a q F  - . )  C o m n ^ s s  B a n k  o n c e  j t  w a S  e v e n r r t a l l v  s i o - c d .  r \ , ' e n  w i t h

i L s  c o n t i n g e n c i e s ,  a 2  c h e  E l e c t . r o l u x  L e a s e  w a s  h i g h l y  v a I u a b . L e .  T h e

.  n - F ^ r ^ i - i <  6 * n h d s i z e  t h a t  L h e  E _ L e c r r o  I  \ .  L a a c p  . . n r ^ i - t r d  s i . r n j  f j c a n t
n n n r  i n n a n r i a c  l a , , r  F h 6 r a  i < : l c ^  < i ^ ^  F i ^ : n r  a v i / l a n ^ a  < h ^ L , i . ^  r h : ,  i r  r , l : ^  _ r ' ' _  -
L r . . - r  i \ j s  r u J  o ' w o l r

e x p e c t e d  L h a c  t h o s e  c o n r l n g e n c i e s  u . r o u l d  b e  r n e E .  S e e  s u p r a  S e c E i o n  L A . l ,  A 1 s o ,
B lun  tes t i f ied  tha t  "he  had enouqh reason ing  to  beL ieve  tha t  the  remaln ing
c o n d i t i o n s  w o u l d  b e  r e s o L v e d "  l r h e n  A t l a n t i c  c a p l t a . l  B e n k  a u t h o r i z e d  t h e  $ 1 4 . 5
m i l - l i o n  l o a r  b a s e d  o n  r h e  C B R E  A p p r a i s a l ,  ( B l L m  D e p .  a L  3 2 . )  T h e  a m o L n L  o I

i c  r ^ .  r l - r  : r - y v  - ^ . l p - : ^ a  r n . r  f h a  F l 6 . - y ^ l l 1 v  T a a < a  ^ 1 - - j . ^ - . . i F s  d o  n o E

n e q a t e  t h i s  t r i a b L e  i s s u e .
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E lec l r o l ux  Lease ' s  ass ignmenc  c l ause  -  g ran t i ng  NHX an  "abso lu te .

r r n e r r r i  v o r : a l  r i o l ^ f  t n  a s s i . r n  l - r e n 5 f g l  i t - s  i n t e r e s t "  a n d

r r a n 6 a r i  n . r  f h a -  F -  e . . . f  r - \  r r . r ' <  n l r -  i  a : f  i  n n  q  w O U l d  b e  t ' u n a f f e C t e c l . ,  h v

: n  ass i . rnmen t  -  ass r r red  tha t  t he  E lec t ro fux  Lease  wou fd  have  been

equa l l y  va fuab fe  t o  an  un re la ted  t h i r d  pa rcy  pu rchase r .

E l -ec t ro lux  Lease  te rms  wou .Ld  genera te  a fmos t  $1  m i l l i on  pe r  yea r

i n  r en ta l  r evenue  f o r  a t  l eas t  t en  yea rs ,43  The  CBRE App ra i sa l ,

wh ich  cons ide red  the  po ten t i a ]  va lue  o f  t he  E fec t ro lux  Lease ,

va lued  Lhe  P rope r r y  a t  $22 .5  m i I I i on ,  A t - I an t i c  Cap i ca l  Bank  was

w i l l i ng  t o  make  a  $14 .5  m i l f i on  l oan  based  on  t he  CBRE App ra i sa l .

An  add i t i ona l  app ra i sa l .  pe r f o rmed  a f t e r  t h i s  l i t i ga t i on  comnenced

h r r  P l  a r  r t i  f  = s ,  F v n F r -  r - n n r - l  r c l e r l  t h a t  L h e  " a s  i s "  v a . I u e  o f  t h ev I

Prope r t y  w i t h  t he  E lec t ro .Lux  Lease  was  $19 ,985 '000 .  (Doc .  no .  34 ,

Ex .  1 .  )  F i na I l  y ,  Eve rson  Hube r ' s  Ju l y  2010  App ra i sa l  gave  t he

Prope r t y  a  $14  m i l l  i on  "as  s rab i l i zed "  va lue  assum ing  Lha t  t he

two -s to r y  bu i l d i ng  wou - l d  be  l eased  a t  S3 -S5  pe r  squa re  f oo t  ( based

upon  an  LO I ) .  G i ven  cha t  E fec t ro l ux  ag reed  t o  pay  $9  pe r  squa re

€ ^ ^ f  ^ n 6  ^ ^ , , 1 n  r a r r ' l i l v  i n f a r  r h . a r  l h a  D r ^ h o r i \ r ' a  m : r . L a tr \ / v L ,  v - - E  r y  | r r  l v l r c !  L

much  h ighe r  t han  S14  m i l l i on  once  t he  E lecc ro l  ux  Lease  was  s i gned

P : c a d  r r n r n  l -  h i  c  ^ - - r  - r ^ - - ^  ^ n r r -  - l  r e a s n n e l - r ]  r r  i  n f  e f  t h a tu a o s u  u P r r r  a  J u l y  " u v - l  
f  r r ! <

Lhe  P rope r t y ' s  ma rkeL  va lue  exceeded  t he  5 I4 ,2  m i l f i on  p ro f i t

t h resho ld  once  t he  E lec t ro l ux  Lease  was  s i qned .  De fendan ts  a rgue

* ' I r  a s s e s s i n g  t h e  v a l u e  o f  c o n m e r c i a l  r e a l  e s t a t e  s i m i f a r  t o  t h e  S h o p p i n g
, e r L e r r  L O e  I n c o n e  C o p - ! a . - Z a L l O r r  o p p r O d C n  l S  L n e  m O S L  . l l  P U r L o r l -  O l  L n e  E n . r e e

a p p r o a c h e s  u s e d  b y  a p p r a i s e r s ,  ( H u b e r  D e p .  a t  1 5 - 1 6 , '  D o c .  n o .  3 4 ,  E x ,  1 a t  3 . )
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t ha t  t h i s  i s  t oo

F r e o d  r r n n n  " n r r r o

o l  e v a d e n c e .  ' - ' Cf .  Ma r t l nez  v .

c n a n r r l r 1 - i r r a H ^ L r 6 r r 6 Y  t - h i a i n fe rence  1s  no t

con iec tu re  and  specu ]a t i on "  o r  a  "mere  sc in t i f l a

( l - 1 th  c i r .  2AL2 )  ;  Dan i , e l s  v .  Tw in  oaks  Nu rs . i ng  Home ,  692  F .2d

L321 ,  1324  (11 th  c i r .  l 982) Here ,  Lhe re  a re  t h ree  app ra i saLs  a l l

Bu rns ,  4  59  Fed .  Appx .  849 ,  850

conc lus ion  tha t  t he  P roper t v ' s  va fuer o > c n r . a h l  \ /  q r r r i n . r r l  i  n d  t  h a-  u u  J v I - u u r l  J U P P v '  L  r r r Y

exceeded  $14 .2  n i l l - i on .

S a v . Bank o f E'q  R

A c  r  m ^ r i a r  ^ l c  z - ^ m n :  r  i  c n n  f  h cr  v !  u v r L , t / e  !  ! v v i ,

N.Y .

Cour t  o f fe rs

App .  44L ,  442

Brooks  v .  D ime

(1995 ) ,  wh i ch

invo l veo  a  f r aud  c l a jm  aga ins t  a  deve lope r  who  a l l eged l y  consp i red

f . 1  a r t i f i c i a l l v  i n f  1 ^ 1 - a  f  r - r e  s a l e s  n r i  r : c  n f  a  L o ' t e  t t q i n ^  a  S t I a wL v  o !  L ! !  ! u r u r r  ] /

man.  The  Georg ia  Courc  o f  Appea ls  a f  f i . rmed  summary  j udgmen t

because  the  P la in t i f f s  had  "no  ev ldence  o f  wha t  t he i r  homes  were

- ^ f  , . -  t  I  \ .  , . . ^ r + h  a +  l - h a  i m a  a f  n r r r r - h r ^ ^  
- h - + ^ a - l  + h ^ r /  h a \ r ca C L U a - L f  Y  W o l  L I t  c t L  /  L r r q i

= n n r : i < r l <  F r n m  r h : n  , a  \ / p A r  e x r l e r fu  j e u !  a L L y

t es t imony  desc r ib ing  f l  uc tua t i ons  i n  t he  marke t  and  exp la in ing  how

the  fac t f i nde r  can  use  the  l a te r  app ra i sa l s  t o  es t ima te  va lue  a t

l -  r . ^  6 : r ' i 6 r  . ^ i n t  i n  t i m e . "  l d .  a t  4 4 2 .  H e r e ,  . i n  c o n t r a S r ,  c h r e e

o I  Lhe  f ou r  r e fevan t  app ra i sa l s  a re  t empora f l y  p rox ima le  Lo  t he

daLe  o f  Lhe  Sho r t  Sa le ,  and  P la i n t i f f s  have  an  expe r t  who  can

o w n l r i n  l - h o i  r  s i  c r n i  f i  r - a n r - o  f o  f h e  i r r r r zL ^ I r r u r r J

o o  " A n  - n f e r e n c e  i s  n o r  u n r e a s o n a b l e  s i m p l y  b e c a u s e  i t  i s  b a s e d  i n  p a r L  o n
^ ^ n i o . - . - ^ .  f 1 .  ^ .  i n f a r a - ^ -  h ' ,  . l F f r - r i t : ^ .  i c  - '  ' e c r u - a l  .P a r  L ! a r r y  u u r  r  I

Y e L  a  j u r y  w i l . I  n o L  b e  a f f o w e d  L o  e n g a g e  i n  a  d e g r e e  o f  s p e c u l a r i o n  a n d
- ^ n i 6 ^ r , , r a  f h i f  r a n . l 6 r <  i r e  f i n . l i n d  n . ' c s  h i l  r w  l l n a \ r ^ :  n - r - " 'y v J r ! u r f f L y .  v ' r q v v  u o u ! J ,

I i l r  d e c ' d i " ] g  h o w  m u c h  c h e  j u r y  c a n  s p e c u l a E e  I L ] n e  - L j n e  o f  d e m d - c a t i o n
which  ! . /e  a re  requ i red  to  wa]k  1s  ephemera .L .  "  Da!  !g lq ,  692 F .2d  aL  1326
( c i t a t i o n  a n d  q u o t a t i o n  o m i t t e d )  .
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n n  F o l r r r r : r r r  A  ) n 1  1  f  h t r  F . l  c r - j -  r n l  r ! .  T . . -  - -- ,  _ - - - ,  > - L g  s u .

Feb rua ry  9 ,  207 I ,  De fendan ts  ag reed  Lo  seL I  t he  P rope r t y  t o

Har re f f  f o r  $8  m iL l i on  and  sen t  Compass  Bank  a  se t t f emen t

p roposa l ,  On  Apr i l  22 ,  2A I I  ,  t he  Shor t  Sa le  occu r red  and  Compass

Bank  se t t ] , ed  w i th  De fendan ts .  Had  De fendan ts  hones t f y  and  i n  good

fa i t h  sough t  t o  gene ra te  a  p ro f i t  f o r  NHX (and  t . hus  P la i n t i f f s ) .

De fendanrs  wou ld  have  d i rec t l y  i n fo rmed  Compass  Bank  abou t  t he

s i  nned  F l  ̂ . r  r o l  l r x  Lease .

G iven  tha t  Compass  Bank  had  an  i ncen t i ve  to  m in im ize  i t s

l osses  on  the  Or ig ina l  Loan  and  max j -m ize  the  sa les  p r i ce  a t  t he

f  n r r - e , - l  q :  I  e  -  a  - i r r r v  r - n . . ' l r . l  r e a s n r , a h l  r z  r : o n c l u d e  L h a t  i c  w o u l d  n o fv v s + v  !  v q e v r r g p ! - I

L r a r r c  a n n r o r z e d  - h p  S h o f L  S a l e . A n d  n i  r r o n  l -  h a  n : t a n i  I  r r  r r :  l r r . r h l  c

t e rms  o f  t he  E lecc ro l ux  Lease ,  a  j u r y  cou fd  reasonabLy  conc lude

t h r r  | - n m n a c q  R ^ n L  n r ^ L _ ' ^  L r d  r h e  P r r . r n c r ' f  \ /  r c a n n r a i  q e c l
L r r u -  v v " . u J J  y -  U , . , d r - r l

and  ex tended  the  marke t i nq  pe r iod .  " ' T t  i s  r r r . l i  e n r |  a r j  t h a t

Defendan ts  neve r  a t t emp ted  t o  markec  t he  P rope r t y  w i rh  r he  s i gned

E fec t ro fux  Lease  i n  hand  (bes ides  t o  Ha r re f f )  . The above-

re fe renced  app ra i sa l s  show  rha t  na rke t i ng  t he  P rope r t y  w i rh  che

Efec t ro fux  Lease  wou fd  p robabLy  have  genera ted  a  sa les  p r i ce

ev r - ccd ' r n  - he  S1A  .2  m  I  I  I  i  nn  n rn r i  r  t h resho l  d .  I n  conc lus i on  and

draw ing  a f  - I  j us t i f i ab le  i n fe rences  i n  f avo r  o f  P fa in t i f f s ,  NHX

wou ld  I i ke l y  have  gene ra ted  a  p ro f i t  had  De fendan rs  acLed  i n  good

* ' A  
- u r y  c o - r 1 d  a . l s o  r e a s o n a b f y  c o n c l u d e  t h a L  D e t e n d a n t s  s h o r l d  h a v e  s o u q h c

an ex tens ion  o f  the  markeL ing  per iod  to  capture  the  mi l l ions  o f  do l la rs  in  new
v a l u e  g e r e r a L e d  b y  L h e  E l e c r r o l u x  L e a s e .  I n s E e a d ,  D e f e n d a n t s  o p p o s e d  e v e n  L n e
30-day  na : r  ke t  ing  per iod ,

On
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f a i t h  and

- ^ + , . - ^  1  1 . .
r r o L u r - o . ! ! y

o f  ac tua l -

A 6

. ^ . l  n r a h r h l r r  f r a m  n a f a n d A n l  < '  h r c : n hq r r v  
t / !  v ! q ! r

r , ] . n ^ r r a e  c h n , r l  r l  h a  : n c w a r a r l  h r . ,  . a  i r r r r ru u " ' u Y v v

i  n i , r r r . '  r a a r r l  l - a . l

: n . l  i -  h a  . r r r a < l -  i  ^ n

b. l{oninal Da!€ges

" In  eve ry  case  o f  b reach  o f  con t rac t ,  t he  i n j u red  pa r t . y  has  a

r i gh t  r o  damages ,  bu t  1 f  t he re  has  been  no  ac tua l  damage ,  Lhe

in ju red  pa r t y  may  recove r  nomina l  damages  su f f i c i en t  t o  cove r  t he

r : os t  s  o f  b r i no ino  t he  ac t i on .  "  O .C .G .A .  S  13 -6 -6 .

N n r r  r : '  , l , n r r a . r c q  , r l  - r o n  r <  ^ n r n c n e r l -  i  n n  f  n ;s u I L q Y  u  r  .  .

Lhe  b reach  o I  a  con t racc ,  bu t  s i r np f  y  i n  v i nd i ca t i on  o f
l - h a  r r  ^ 1 ^ l -  ^ f  a  n e r q a n  w l ^ o  h r r 1 o q  a - r  a a - 1 - i  , . l n  r t n n n  a  o o o dL r  r L  !  ! \ . j r r  L

cause ,  bu t  f a i l s  t o  p rove  tha t  he  has  sus ta ined  any
- ^ r - , . - r  - r ^ - - ^ ^  a n r l  t o  n - e v F n r  h i s  h c i n o  n r r l  r - f  c r 1  i n  1 - L g! ] 4 1 ( o  v  s ,  r - r J  u c r r t Y

cos ts  a f te r  he  has  es tab l i shed  h i s  cause  o f  ac t i on .

R - n , ^ k  . r z  K . i n n .  ? ' 7 9  ^ ^  ? f  E  ) / ' )  / ? 0 0 6 \  -  ^ F . r d .  z R ?  G a .  5 6r r _ \ J u ^  v .  r r - L r r g  l - 1 P y .  J J J |  \ 4 v v u / ,

12aal  ) T h r r c  r r n d o r  | , : a a r n i r  -  ^ a a q q i r \ /  f n  n r r - \ \ t cv ! v - \ j  '  u  ! d v v f  I L  I : )  l l r J L  r r s v l J J o -  l /  L U  t / ! v v L

ac tua f  damages  to  recove r  on  a  b reach  o f  con t rac t  c fa im .  See  i d ,

a I '  341 ;  see  a l so  Eas t v j ew  Hea lLhca re  ,  296

c a  A r \ n  ? g ?  -  3 g R - g g  / 2 0 0 9 )  / h o ' c l i n c r  1 - h a j -  o n c a  l h e  n l a i n f i f f  S h o w s

t he  ex i s tence  o f  a  va f i d  con t rac t  and  ev ldence  o f  b reach .  " t he

de fendan l  i s  no t  en t i t l ed  to  sunura ry  j udgmen t  on  the  c . Ia im ,  even

f h e  n - a ' r f i F f  f - r ' ^  ^ - \ /  a c l m i e e i h l c  e r r i  d e n c e  t oy - q _ - r L r !  P  r  c - c r r L  a L . !

a6 Defendants  a rgue tha t  too  many in fe rences  nus t  be  s tacked to  reach th is
c o r c l u s i o n .  T o  i l f J S t r a E e  r h - s  p o i n r ,  D e f e n d a n r s  a - r L i  r l l y  a n a . l o g - z e  P l a i n t i f f s '
c a s e  L o  L h e  t a m o u s  p o e m  i n  l v h i c h  K i n g  R i c h a r d ' s  k i n g d o n  w a s  l o s L  " a 1 L  f o r  t h e
w a n L  o F  a  h o r s e - s h o e  n a i 1 . "  ( S e e  D o c .  n o ,  1 0 7  a L  I  ( c i t i n g  S h a k e s p e a r e ,  R j c h a r d
I I I ,  A c L  V ,  S c e n e  4  )  )  ,  H o v . / e v e ! ,  "  l a l c c o r d i n g  L o  l e d e r a l  f a w ,  c . l  e r e  i s  n o
n r n l - . r  n r  r i n ^  : r " ' r s  n r , - a - ' d ' r . r  i r f o - F - r - p s :  i n s t e a d  a l l  i n f e r e n c e s  a r e
- 6 r - i  c <  F , -  a  c a  r ^ n ^  e c  r - h 6 ! '  - 1 6  y 6 : c ^ . . F r 6 , ,  

D a n i e l s ,  6 0 2  F . 2 d  a L  L 3 2 4 .  I n
- t - : <  - : e -  A = . t  : r , t  , r ' t  

-  ^ r  .  y 6 ^ u i t e d  L o  b e  d r a w n  L o  f  i n d  t h a l
P  a i n t i f f s  s u f f e r e d  a n  i n j u r y  a r e  r e a s o n a b l e  a n d  t a - r l y  s u p p o - r L e d  b y  e v i d e n c e ,
a v a .  I  h i  n . l  i  r ' e . - r c c "  r '  r l ^ f  e - s r  h e  r o . a e n r : h - r .  - l - a , r n  s p e  i d .  a t
1325  .
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es tab l i sh  t he  amoun t  o f  acLua l  damages  f l ow ing  f r om the  b reach " ) ;

Roebuck  &  Co .  , I nc . ,  1  F .  Supp .  2d  1412 ,  IA11  (N .D .

Ca .  1998 )  ( "The  poss ib l e  r ecove ry  o f  nom ina l  damages  i s  su f f i c i en t

t - ^  n r a ^ l r r d a  c r r m m r r r r  i r r d n m o n i  I a n  a  h r o r r - h  , T  f  / - ^ n t  r a . t  . l ^ i m l  / ' \
L U  P r L v r u u s  J J r . u . ' u ! l  r  u u Y , ' . s r r L  L v - '  u  v r v u e r  u  u r q r r L r l  r  /  r

Hav ing  a l ready  de te rm ined  tha t  a  j u ry  cou . l d  reasonab ly

conc fude  tha t  De fendan ts  b reached  the  imp l i ed  covenan t  o f  good

fa i t h  and  f a i r  dea f i ng ,  t he  ques t i on  o f  nom ina . I  damages  sha f l  a -Lso

n z n n o o r l  F . i  f r i : l  A l I h n r r n h  P l : i  n r  i f f s '  t - o m n l : i n r  " q o t r r r h f  o n l r r

r . i ru o . , , o e c J ,  i s  n o L  n e c e s s a r y  t o  p r a y  s p e c i f i c a l l y  f o r

r r c n e r e  l  n r  n o m i ' r a  I  d a r r a . . r e s  i  r  o r r i e -  i - o  n r a s a n i -  A  . r r e s f  i  o n  f o r  t h e

- i r r r v  : q  t o  n o m  j  n a l  h . . 1 - ^  / - ^ l  i  c h  - r o R  c :  A n r ' \  a L  3 2 2
J - - r  -  L l c t l l L d g E ' >

/ .  r o f  i n n  R . o . k  r /  K i - ^  a 1 o  c 1  a h n  - r  3 4 2  n . 2 2 \ .

c. Pt['J'itive Damagea

n r ^ . r . ^ + . r r r - l  i ^ ^ $ 6 r  - . r . +  n - a v s  f o r  n 1 n r 1 - r \ r e  d a r a n e s  ' \ 1 1 n 1 e g g
r _ L c t _ L r r L - l I I >  \ - w r r r l J - L a r r r -  y - a I J  y u r - - L -  v g  u q l L o 9 s r

a + h a r w i e a  n r n r r i . 4 a d  h r r  
' l : r ^ r  

o r z a m n l : r r ;  r l a m l r r a q  e h : l I  n o " ^ r  ] ,  ̂
P !  v  v  r u L s  u )  u ^ e r L ' I J f  o !  I  u u r . t u Y l J

a l l owed  i n  cases  a r i s i ng  on  con t rac t s . "  o . c .G ,A .  s  1 ,3 -6 -10 .

Pun i t i ve  damages  a re  no t  recove rab le  fo r  b reach  o f  con t rac t  "even

i f  t he  b reach ing  pa r t y  ac ted  i n  bad  f a i t h . "  Pau l  Dean  Co rp .  L .

I . . i  t d ^ r a  2 q 2  C ^  A n ^  q R - 7  q q "  / ) n n l  t  $ r f  t - ' ^ , . ' ^ . . a -  t - h ^ r ^  i  -

^ - . j  r ^ ^  - ^  r - - , r ^  n r r n  j  r  i  v e  d a m a o e s  .  - -  f  r a u dg v - r L r g r r ( - E  r r c r u \ , r ,

cons t i t u tes  to r t i ous  conduc t ,  "  I d .

t r \ r e n  t h ^ r d h  i  h ^ - ^  * ^  '  L -  ^ - - r  r ^ - - -  n f  h a d  f : i  f h  i  h e  C o u I LL r - v u Y r r  L r r s ! e  r t L a ) /

canno t  a l f ow  P la i n t  i  f f s  t o  r ecove r  pun i t i ve  damages  on  t he i r

b reach  o f  con t rac t  c la im .  And ,  as  i s  d i scussed  1n  Sec t i on  IV .C ,

v i ab le  f r aud  c l a im-
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p r a i n t i f f s  a r c  n r e c l u d e d  f r o m  r e c o v e . r i n o  n r n i t r v a  d a m a o e c  i n  t h i s4 ' v  v q r s q Y v r  _

ac t i on .

d. ReaeonabJe Axtorneyt s Jiees and E rpenses

f  r : r  r e u - n r r a  r  i  n n  r a .  r ^ F  - L  1  ̂
! ! e u v v _  I ' r YP la inL i f f s  a I I ege  two

: l - f  . \ r n a \ , r '  c  f  F A a  a n d  a v n a n e a e
u L L v ! r r v j g | / v v J \ y ! r l v 9 v

F - i  r q 1 -  q F - t  i  . ' n  1 ' 1  1  A  n f  i h p  O r i . r i  n - a l  A . r r a a m a n f  y r r ^ \ /  i  . l a q .

- [ n  r he  even t  t ha t  e i t he r  pa r t y  sha f f  b r i ng  an  ac t i on  o r
' I  

o n r ' l  n r n n a a d i  n n  f  a r  . a n  :  I  I  o a a d  h r o r l - h  n f  : n r ;  n r n r r i  c  i  n n

o f  t h i s  Ag reemenr  o r  t o  en fo rce ,  p ro tec t ,
r ] e - e r m i - c -  o r  c q t : l . l  i s h  f  h e  r r d h t s  h e r e u n d e r  o f
e i - l r e r  n ^ r r \ / -  j -  l . ' a  n r ^ " - r ' r ' r - -  - -  - t r .  b e  e n t i L l e d  t or J a _ - y t  L _ _ L  l J ! s v o f  f  f  1 1 9  P a ! L y  r r r o r  r

recove r  f rom the  non -p reva i l i ng  pa r t y ,  as  a  pa r t  o f  such
i . r - i ^ n  n r  n r n n a a d i n n e  n L i n  :  q F r ' \ : r : l -  p  a . t  i ^ n  h r n r r n h t

f ^ r  r -  h r r -  r o : e n n : h l  v  a l -  l -  ̂ r n a \ / c '  f c o e  : n , , 1  / - . r e i  a

- . . r  - * ^ ^ ^  . ^ ^ ^  a n d  c o u r t  c O S t S  a S  , n a v  h e  . i  x e d  t , v€  ^ t , s  !  L  o J  . , i u - !

t he  cou r t  o r  i  u rv .

(Doc .  no .  I  aL  24 . \  As  t o  t h i s  con t rac tua f  bas i s  f o r  a t t o rnev ' s

n f  r  i I i ^ - +  i ^ ^  / n a m n l  q t q  ) 1 - 2 )  \f  f  L f 9 a L r \ J " ,  \ L U I L T J T

a l  I  e o e  a n d  A r . n r e  t h a t  D e f e n d a n t s  h a v e

b e e n  s t u b b o r n l y  l i t  i g i o u s ,  a n d  c a u s e d

i L  has  no r  ye t  been  de te rm ined  who  i s  t he  "p reva i l i ng

Tha t  ma t te r  w i f l  f i ke l v  be  dec ided  a t  t he  conc lus ion  o f

q a ^ ^ h , 4  D l : i n t - i f f <

n ^ a ^ - . r ^ ^ ! ^  ^ ^ l  ^

F r . 1 r . r " F n r  a o a i r q r  ^ 1 -  1 -  - r n a \ / /  q  f e e s  a n f l  c x n o - c a s  i c  f h ^ +  p l a r n t i f f s ,
u ! v u r L , L r r e

r r - . i a r l  r r i n n  r - l : i n c  a r e  n O t .  v i a b l e  a n d  t h e . : l a i m  f o r  a f  f  o - n e \ / 'u - - u E ! f l f r r _ v

ac ted  i n  bad  fa i t h ,

P la i n t i f f s  unnecessa ry  t r oub le  and  expense .

i c  m a r a l  r r  r l a r i  r r : l -  i  r r a

o.c .G.A. 1  ? - A - 1  1  n r a r r i  r l a c . i n  b reach o f

- ^ +  j ^ n -  ^ f  I  i r i . r ^ f  i ^ n  n o n a r : l  l r r  c h a l  I  n n f  l ^ ' as ^ P c r r r s r  w r  ! r L f Y u L ! v r r  9 L r r L ! a r r r  J " u r r

^  n ^ r t  a f  f  h a  d . e m : r r c c :  h r r j -  r ^ r h c r c  r h o  n l . r i n f  i  F f  h : e  c n o n i : l  l r r

n l c : d e d  a n d  l ^ a q  m e d c  n - a r z e r  t h e r e f o r  a n d  w h e r e  t h e  d e f e n d a n t  h a s
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ac ted  i n  bad  f a i t h ,  has  been  s tubbo rn l y  I i t - i g i ous ,  o r  has  caused

j - h a  n l : i n f  i f f  n n A . t r - - : r ! r  i r n r ' l - ' l a  : n n  ^ - - ^ - c a  t h 6  i , r v \ ,  - - , /  a I f O Wv  e r r v  v . ' } / v r r e ! ,

t hem. "  Th j s  sLa ru te  requ i res  a  va f i d  unde r l y i ng  c l a im  to  suppo r t

a  f ee  award .  G i l -mou r  v .  Am.  Na t ' 1  Red  C ross ,  385  E .3d  1318 ,  l - 324

(11 th  C i r .2AA4) F - . r r t h c r  j -  h a  n -  a i  n .  i  r f  n r r s l -  o r n r / F  f  h ^ t  t h e

de fendan t  ac ted  i n  bad  fa i t h ,  \ das  s tubborn l y  l i t i g i ous ,  o r  caused

n l a i n l - i f f  1 l n n a c a c s A - \ /  l -  r . r ' r l ' 1 l a  . ' r  a \ . n e n S e . A P A C - S e . I nc .  v .

Coas ta l  Ca i sson  Co rp . ,  514  F .  Supp .  2d  1 .313 ,  L382  (N .D .  Ga .  2001  ) .

An  award  under  Sec t i on  13 -6 -11  mus t  re la te  to  conduc t  a r i s i ng  f rom

- h e  r r n d c r l v i n o  c a l t c A  o f  F r : f  : n n  h e i  n r r  I i f i o a t e d .  a s  o n n n g g d  t ou | t g v l l ] r l l Y - t s t s v

n n n r i r r z ^ r  d r r i n n  r h e  c n r r - q e  o f  l  i F i r : a 1 - i o n  I d .  n , - I 0 ,

H a - F -  D l a i n t i  f f s  h a r r a  n r a r r o d  f / - \ r  r a ^ c n ' t A h l  c  a l -  l -  n r n e \ , r s  f e e s

and  may  have  a  va f i d  b reach  o f  con t rac t  c la im .  Fo r  t he  same

reasons  t he  Cou r t  conc luded  Lha t  De fendan ts  may  have  b reached  t he

imp l i ed  covenanL  o f  good  f  a i t . h  i n  Sec t j on  IV .B .1 .b ,  t he  Cou r !

conc ludes  Lha t  t he re  i s  su f f i c i en t  ev i dence  f o r  a  j u r y  t o

reasonab fy  conc lude  tha t  De fendan ts  ac ted  i n  bad  fa i t h  under

O .C ,G .A .  S  
' l  

3 -6 -11 .  The  ques t i on  o f  r easonab le  a t t o rney ' s  f ees

q l ^ a l l  n - r . \ ^ e a , , l  I n  j  r i a l .

C. Fraud

7. ConcealrnenX Eiom Raiford

fo  escab l i sh  f r aud ,  P la i n r i f f s  mus t  p rove  t  i ve  e femen ts :  "  ( 1 )

a  fa .Lse  rep resen ta t i on  o r  om iss ion  o f  a  ma te r ia .L  fac t ;  (2 )

sc j enLe - ;  ( 3 )  i n t en t i on  t o  i nduce  t he  pa rLy  c l a im ing  I r aud  t o  ac t



o r  r e f r a i n  f r om ac t i ng . '  ( 4 )  j us t i f i ab l e  r e f i ance ;

damages .  "  Payne  v .  Ha rb in ,  254  Ga .  App .  4A2 ,  404  (2002 )

and  (5  )

a. Concealraent

" s u p p r e s s i o n  o f  a  m a t e r i a . I  f a c t  w h i c h  a  p a r t y  i s  u n d e r  a n

o b l i g a r i o n  r o  c o m m u n i c a t e  c o n s t i t u t e s  f r a u d .  T h e  o b l i q a L i o n  t o

. ^ m m r n i . ^ i - a  m A \ /  a r i s e  f r o m  t h e  c o n f l d e n t i a l  r e f a t l o n s  o f  t h e

n a  r f '  F e  . \ r  f r o m  t  h e  n A  r f  i  . r r '  a  r  r -  i  r c u m s t a n c e s  o f  t  h e  c a s e .  "
t , u  !  L r e J

O.C .c .A .  S  23 -2 -53 .  A  re fa t i onsh ip  i s  deemed  con f i den t i a l  whe re .

i n te r  a l i a ,  " one  pa r t y  i s  so  s i t ua ted  as  t o  exe rc i se  a  con t ro l l i ng

in f fuence  ove r  t he  w i l l ,  conduc t ,  and  i n te res t  o f  ano the r .  "

o.c .c .A.  s  23-2-58 "Fu r lhe rmore .  concea ]men t  o f  ma te r i a f  f ac t s

m a \ /  ^ r ' t . l t n -  f  n  l r a r r d  w h e n  r l :  r e r : f  i n o r t i  r r ,  i q  m : d e  A n . l  f  h e  t I U t hr L t a ] /

evaded .  "  Am,  Pe t ro l eum P roduccs ,  f nc .  v .  Mom &  Pop  S to res ,  I nc . ,

. - > -  . - ^  1  E  / -  O O O \  / ^ , , n r -  : r -  r n n  a m i - t e d )  ..  ^ P P .  r ,  J  \ ! r r u  /  \ Y u v L q L r v

Here ,  t he re  i s  ev idence  tha t  De fendan ts ,  as  members  and

manage rs  o f  NHX,  we re  s i t ua ted  i n  a  pos i l i on  t o  exe rc i se  a

con t ro l l i ng  i n f . Luence  ove r  P la i nc i f f s '  L5?  equ i t y  i n t e res t  i n  NHX.

Thus ,  De fendan ts  had  an  ob l i ga t i on  to  commun ica te  ma te r ia f  f ac t s

to  P fa in t i f f s .  The  Cour t  f u r the r  conc fudes  tha t  t he  te rms  o f

E lec t ro lux ' s  November  LOI  and  the  ac tua l  E fec t ro fux  Lease  wou fd

cons t i t u te  ma te r ia f  i n fonna t i on  tha t  shou ld  have  been  -  bu t  was

no t  -  d i sc losed  to  P la in t i f f s Fu r the . rmore ,  Ra i fo rd  (a  nd  B rown

ac t i ng  on  beha l f  o f  Ra i f o rd )  made  seve ra l  d i r ec t  i nqu i r i es  abou t

l e r s i - o  r \ r . r s n a . f _ q  a r , , l  n - n c n e r ^ t : \ r a  t c r A n - c . -  a n . l  D e f e n . l a n t e ,  e V a d g d

See  Sec t l on  I .A , Il - h a c o  i n a , r i  r i a c
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b. Proximate Causation and Actual Damages

The  Cou r t  p re te rm i t s  t he  e femen ts  o f  sc i en te r ,  i n t en t ,  and

jus t i f i ab l e  r e l i ance  because  t he  f r aud  c l a im  tu rns  on  damages  and

n r ^ v i ' r a * a  r a r r q a f  : n n ,  " T n  O r d e r  t O  e s t a b l i S h  a C t i O n a b . I e  f r a u d ,

- l  - i ^ r i  € a ^  - , , - -  - l - ' ^ , . r  i t \ : l -  l -  h p \ /  h i r z a  l . r a a n  d e m e r r e r _ l  h r r  t h e  a l  I  e o e r J l  r r
P . t c l J . l l L l  I  I >  l l l u J l -  r r r ( , n  u t r v Y e v r l

f r audu len t  m is rep resenLa t ion :  F raud  w i thou t  damage ,  o r  damage

k , i  - h . r r+  F . ^ r r . l  . r i  r zes  -  -  ^€  -  - r  ' r  ̂ -  bu r  when  t hese  two  concu rL  -  a u J ,  9 r

an  acL ion  l i es . "  B rooks ,  2 I1  Ca .  App .  aL  442  (quo ta t i on  om i t t ed )  .

T F 1 1 -  - r - r  r r  ' r | q -  n r . \ / e  f h a r  f h e  a ' l  e n o d  m i  s r e n - e s e n t a t i O no  P ! o t l r L r r !

o r  o m i q q i o n  n r o x i m a r c l \ /  r - e r r q e d  h i s  n r  h c r  i n ' t t r v  "  C r F F n w a - I d  v .

Odom,  314  Ga .  App .  46 ,60  (2A I2J

-easo r .ah l r r  r - on r : l r r c l e  t ha t  De fendan ts

mate r ia l -  i n f  o rma t i -on  f rom P la in t i f f s .

\ \ r o q o r r r o d  f n r  t  h o  i r r r r r  / /  h r t t  a e n

r  ^ f  s  q r r  - h  . l : n F . t t r  i S

r , . r a  r  r  c f  - h a  r . r - n n r - r d n e f  , "

f  r : ) r / . l , , l  a n l -  I  v  n n n z - a r  I  o r l

Prox ima te  cause  i s  gene . ra .L .Ly

h F  " ^ n n - . ' n - : a f  F l  v  F d d r e S S e d  o n

s l r m m a r v  i r r c i o m e n t  i n  - . ' - ' -  ^ ^ !  : - r i ^ - " '  a b l e  c a s e s . "  I d .  A n d  i fP r d r r i  d r  r u  r r ' ! t r f  r P u L i

t he  damage  i ncu r red  i s  " on I y  t he  imag ina ry "  r esu f t  o f  a  Lo r t i ous

too  remote  to  be  the  bas i s  o f  recove ry

o . c .G .A .  S  51 -12 -8 .

To  the  ex ten t  t ha t  P la in t i f f s  have  su f fe red  damaqes ,  i t  i s

because  NHX so fd  i t s  on l y  asse t  and  d i d  no t  gene ra te  a  p ro f i t .  AL

.  h ^ f  n n r n -  P l  ^ i  n t  :  f  f s '  
-  5 ?  e o r r i  f v  i  n f e r e s t  i n  N H X  l o s t  a l f  i t s

va lue .  However ,  t he re  i s  no  causa ]  connec t i on  be tween  De fendan ts '

f a i f u re  to  i n fo rm PLa in t i f f s  abou t  t he  E lec t ro lux  i n fo rma t ion  and

these  damages .  P l -a ln t i f f s  concede  tha t  t hey  had  no  vo t i ng  o r

T h r r s -  a v a n  j f  D e F e n c l a n c s  h a d  t o l dm a n a q e m e n t  r i q h t s  i n  N H X .



Pla in t i f f s  abou t  t he  ELec t ro ]ux  LOI  and  Lease .  P fa ln t i f f s  had  no

to  i n f l uence  De fendan ts '  dec i s ion  to  se l l  t he  P roper t v  be fowway

3 1  4 . )  m i  I  I  i  n n  n r n '  i  -  t h r e s h o f d ,

Whi le  P l  a  i n t i f f s  concede  t ha t  l hey  had  no  vo t i ng  o r

m a n a . r e m F n t  r i a l h l  q  i n  N I I J Y  - h a \ r  ^ r . r r r a  t - h ^ t  f  h c r z  h a d  l -  h a  r i . l h l -  r . \

app rove  t he  sa le  o f  t he  Shopp ing  Cen te r  unde r  O .C .G .A .  S  14 -11 -

308 (b )  ( 3 ) .  Tha t  subsec t i on  dec la res :  "Un .Less  o the rw i se  p rov ided

in  t . he  a r r i c l es  o f  o rgan i za t i on  o r  a  w r i t cen  ope ra t i ng  ag reemen t

Io f  t he  LLC] ,  t he  unan . imous  vo te  o r  consen t  o f  t he  nembers  sha f l

be  rec ru i red  to  apDrove  the - - l  ^  - . . ^ l - ' 1 r ^ ^  I  ^ - ^ A  ^ r  ^ t - h a rJ a f g ,  E . / \ U ] l d l r 9 c ,

t r ans fe r  o f  a l l  o r  subs tan t i a l l y  a I I  o f  t he  asse t s  o f  t he  f im i t ed

l i ab i l i t y  company .  "  I d .  ( emphas i s  added )  .  Th i s  s t a tu to r y  app rova l

- i  ^ h t -  r n ^  l  i  - -  ^ n  I  r ?  t o  a n  L L C  . ' m e m b e r , ,  w h l c h  i s  d e f  i n e d  a s  . ' a

pe rson  who  has  been  adm i r red  t o  a  I im i t ed  l i ab i l i t y  company  as  a

member  as  p rov ided  i n  Code  Sec t . i on  14 -11 -505 . "  O .C .c .A .  S  14 -1 f -

101 .  Sec t i on  14 -11 -505  p rov ides  rha r  a  pe rson  i s  adm lLLed  as  a

member  o f  Lhe  LLC a t  t he  t ' r ime  p rov ided  i n  and  upon  comp l iance

w i t h  t he  a r t i c . Les  o f  o rgan i  za t i on  o r  a  w r i ccen  ope ra t i ng  ag reemenc

- r  ; f  f h c  : r i - i r - l c ^  a n . l  : n \ /  r " r r i  t t a n  . ' \ n a r r r -  i  n ^u r g a ' r r z d L r \ J  < a L t y  u P r l q L _ _ r Y

A / r v a a m a n f  d n  n - \ f  ^ r ^ r , i . i 6  , . , l e a n  - h e  n c r s o n r s  ^ . l m i . q i o n  i S

re f . l - ec ted  i n  t he  reco rds  o f  t he  l - im i ted  l i ab i l i t y  company . "

NHX 's  ope ra r j ng  ag reemen t  does  noL  des igna te  Ra i f o rd  o r  BTR

^  * ^ * L ^  -

\ J r 9 d r r r z o  L  _ L U r r

shown that

(See  Abe rna thy  Dep . ,  Ex .  3 . )  NHX 's  a r t i c f es  o f

a re  no t  i n  t he  reco rd .  Nor  have  P la in t i f f s  o the rw ise

the i r  admiss ion  as  members  was  " re f fec ted  i n  t he



reco rds "  o f  NHX.  F ina l I y ,  che  Second  Amended  AgreemenL .  g ran ted

p l a i n t i  f  f s  , r  1 5 e .  e q r : . f  \ /  : . 1 - F r a s r  i n  N I H X  h r r -  i l -  r l . r l  n o f  n r r r O o r t  t O

g ran t  P la i n t i f f s  membersh ip  s ta f , us  i n  t he  l LC .  Thus ,  P la i n t i f f s

l - e r t  r i r r l - f  - .  ^ n n r ^ \ z o  f h e  q a l e  a '  t h e  S ) ^ o n n ' r " . ' r  r l e - f  e -  u n d e lr r u u  r r v  ! ! 9 r r L  r v  q I / F r v ' v

O.C .G .A .  S  14 -11 -308  (b )  ( 3 ) .  Th i s  r e i n fo r ces  t he  conc lus . i on  t ha t

P la in t i f f s  had  no  way  to  p reven l  De fendan ts '  dec i s ion  to  se l f  t he

Proper t y  be low  the  $L4 .2  m i l - f i on  p ro f i t  t h resho ld  even  i f

P la in t i f f s  had  known  abou t  t he  E fec t ro fux  Lease .  P fa in t i f f s  have

fa i l ed  to  show how De fendan ts '  concea fmen t  o f  t he  E lec t ro l -ux

i n fo rma t i on  f r om P la i nL i f f s  p rox ima te l y  caused  t he  a l l eged  i n j u r y .

a n \ /  . ^ r s ^ l  r : o r n e r - l -  i n n  ' s  o n l v  i r r a o i n a r \ /  r r r  q n p . r r l ^ f  i r / F  W i t h o u tn I y  u a  u - a  r

n r n y r  r r r t e  r ^ a r r s a f  i o n -  P l , . i - f  i  f  F s '  f  r a u d  c f a i m  c a n n o t  s u r v i v e

sunmary  j udgmen t .  Greenwa fd ,  314  Ga .  App .  a t  60 '

To  t he  exLen t  r haL  P la i n r - i  f f s  a rgue  t ha t  che  a l l eged

concea fmen t  se rved  to  de te r  P fa in t i f f s  f rom io in ing f  De fendan ts '

n F w  F ^ f  i  f \ /  ( ? 1 n 1  P : r j - n a - e  l  P l  a ' n l i  f f s  h a v e  n o t  S h o w n  t h e  C o u r t

rLa t  f  hF .v  hac l  anv  
-  ocr  I  r i  r ^ rh l -  tn  l - 'e r911g a  member  Of  tha t  ner . lL r r u  y  q r r J

e n t i l  r z -  T h e r e f o r e .  d r - n r i  r r a f  i  o r  o f  l - h a f  o n n o r f ] ] n r t v  c a n n O t  b e

cons  i de red  an  i n j u r y  wa r ran t i ng  damages .  F raud  w i t hou t  damages  - i s

no t  ac t i onab fe .  B rooks ,  2L1  Ga .  App .  a t  442 .

The  Cour t ' s  conc l -us ion  tha t  P la in t i f f s  may  have  a  c -La im fo r

conc rac tua l  damages  i s  noL  i ncons i s tenL  w i t h  sun imary  j udgmenc  on

the  f raud  c fa im .  The  con t rac tua l ,  i n j u ry ,  NHX 's  fa i l u re  to

-  r a s  r : a r r s e d  h v  D e f  c n d a n f  s r  a l  l  F o e / l  h r e a . . h  o f  t h eg r r r r c l o L E  a  } J ,  v J  v e , L r r g u r L L r  s  r f L Y U v

i m n l i a n  ^ ^ r z a h . h t -  a f  . r / 1 . \ . 1  f . a i f  h  -  n r i m ; r i l r r  h r r  n n n n o e l  i n a  i h ar r L L y r r ! v
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Ir E. Iec t ro lux  Lease  f rom Compass  Bdnk  and  se l l i ng  che  P roperLy  fo r  an

. . r - i f i n i : l  l t r  
' l n u  

n r i r a  T h n < a  ^ : m : a o <  h n u o r r o r  L r - 1 6  h ^ t  ^ - , , ^ ^ ? ' r
)  f  v w  - v !  _ e r

by  concea lmen t  o f  i n fo rma t ion  f rom Ra i fo rd  and  B rown ,  Nor  can

ac t i onab le  f r aud  be  p rem ised  upon  mere  f a i l u re  t o  pe r f o rm  a

con t rac t  un less  the  p romiso r  had  an  i n ten t  t o  no t  pe r fo rm a t  t he

c ime  o I  conc racc ing .  See  H ines  v ,  M idF i r s t  Bank ,  No .  I : 12 -cv -

252 '1  ,  2013  WL  60940 I ,  a t  * 6  (N .D .  ca .  Jan .  B ,  20L3 )

fmag ing  Co rp .  v .  Hya t t  Co rp . ,  No .  I : 06 -cv -2778 ,  2009 wL 30291 63,

a t  * l l  (N .D .  Ga .  Sep t .  22 ,  2009 ) .

c. GeneraL Damages

" In  t he  absence  o I  spec i f i c  p roo f  o f  t he  amoun t  o f  damages

. r ^ . , r ^ -  ! - ^ -  r  . l r m ^ . . f p <  _  c r r n h  o .  n O m i n a lL r  ( J w l r l g  . L t ( J r t L  c r  u q r " u Y U J

- J - * - - . s  -  m . r v  l r e  ' n f e r - a d  ' t h r r i  f h a  r - l a f a n d 6 n l r g
P u r r r L _ L v c  u o r L ' a 9 L r  I L u l '  - " ! ! ! _ s u f

' I  
i  r h i  l  i  r r r  f  ^ r  l - h a  r 1 : m : n a c  m r q f  h o  c e t : h l  i  s h o r ]  i  n r - l  r r d i  n a  n r a n f

t ha t  t he  to r t i ous  ac t  was  the  p rox ima te  cause  o f  some ac tua f

f oss . "  Wh l t es i de  v .  Decke r ,  Ha ] lman ,  Ba rbe r  &  B r i ggs ,  P .C . ,  310

Ga .  App .  16 ,  20  (20LL ) "Wi thou r  p roo f  o f  compensa to ry  damages

n - n v i  m : l - a l  ' r  r - : . r q c d , ,  h V  a  . l e f  e n r l a n t ,  s  1 n - - i n r r c  : - t  -  h 6 r 6  i S  
. ' n O

h r c i <  f n r  r n n i I I r r t r  n l : i m c  f n r  n r r n i I i v a  . l i m : . r c a  "  r A
- I  u r q f r l L J  L r  t r a r L L o 9 E D

JTH Tax .  I nc .  v .  F l owe rs ,  342  Ga .  App .  119 ,  ' 123  
\ 2010 ) ( " T o

es tab l j sh  a  cause  o f  acc ion  f o r  f r aud .  a  p l a i n l i f f  mus t  show  rha t

ac tua l  damages ,  no t  s imp ly  nomina l  damages ,  f f owed  f rom the  I raud

a I l eged .  " )  .  Because  De fendan ts  a re  no t  I i ab fe  f o r  f r aud ,

D l  a i  r t  I  f . s '  D r a V e r  f n r  a n n i  I  l : - r r  n r r n i  f  i  \ z p  d r m , a . r t r q  . F - - ^ f  n - a V a i f .

, '  U l t rasound
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r : a n a r a  I  l \ /  " a a f  i  n n a l l g  f r a U d  m U S t  b e  h a s e r l  n n o n  a

mis rep resen ta r i on  made  t o  t he  de f rauded  pa rLy /  and  re l i ed  upon  by

the  de f rauded  pa r t y . "  F fo r i da  Rock  &  Tank  L ines ,  I nc .  v .

2. Concealment from Compass Bank

To  the  ex ten t  t ha t  P la in t i f f s '  f r aud  c ]a im  i s  p remised  on

De fendan ts '  concea .Lmen t  o f  . i n fo rma t ion  f rom Compass  Bank ,  i t  a l so

) \ Q  C 2  1 0 6 -  1 n A  l l q R R l  / c ' r n h a q i  q  i n  n r i n ' r a -  I  H ^ w F \ / a -  -  n o t  a . L . I.  r v v ,

cases  * f i L  nea t l y  w i t h i n  t ha t  t r ad i t i ona l  e Iemen t ,  "  and  t he

Georg ja  Supreme Cour t  has  ca rved  ou t  an  excep t i on  where  t 'A ,  hav ing

: c  h i c  ^ l - \  i a ^ t  i r r a  l - n  r " l o f r r r r ^  1 -  : n r t  l z n n r ' . :  - ^  - l - ' ^  F  . -  ' r i I I  - ^ l r r  r r n n nv v J L u L  o r r u  N " v o / t r l v  L y  u P v r r

B,  f raudu len t f y  l nduces  B  to  ac t  i n  some manner  on  wh . i ch  C  re l i es ,

- - . - J  . . r - ^ e ^ r ^ i ,  ^  |  ^  - t ! f ^ o q 6  . . r  f  r ] a f  - > . r r l r  n n  f -  i  q  : l ^ ^ n m n l  i  c h c r t  . ,  
T d ,  a ta r r \ - r  v v r r \ : ! E r - / y  1 1  J  P u  i  I J v . s  u !  u s ! ! a u u ! r r 9

106-07 .  The  maker  o f  t he  f raudu fen t  rep resen ta t i on  mus t  i n lend  o r

have  reason  Lo  expec t  t ha t  t he  m is rep resen ra t i on  "w i l I  be  repea ted

o r  i t s  subs tance  commun icaced "  by  t he  t h i - r d  pa r r y  r o  r he  p l a i n t i f f

and  t ha t  i t  w i l f  i n f f uence  t he  p l a i n t i f f ' s  conduc t .  I d .  a t  106

r 1

n a f F n . . l ^ n I  e  ' n ^ \ /  h a V e  m a d e  m a t e l j r l  m i  s r c n r c s c n t : l -  i O n S  O f

a m i c e i n n e  | ^  . ^ m n a s S  B a n k  a b o u t  E f e c t r o l u x  a n d  t h e i r  r o f e  i n

f  i  n a n r -  i n r . '  H a - - o l  I  ' s  n r r r r - h a s e  o f  r h e  p r o - 6 r r -  \ '  r . t ^ t . , 6 \ . a r  I  h e r e  i s

no  ev idence  tha t  De fendan ts  i n tended  fo r  Compass  Bank  Lo  repea t

these  commun ica t i ons  to  P la in t i f f s . I ndeed ,  t he re  i - s  no  ev idence

tha t  P la in t i f f s  eve r  commun lca ted  w i th  Compass  Bank  a t  a l l  o r

o the rw ise  re l i ed  on  rep resen ta t i ons  made  by  Compass  Bank .  Even

. h a  a v n o n l - r  n r  r . i  f h F  r ] e n F r ^  t  r u f e  L h a t  f r a u d  m u s t  b e

10



' r  i  s r e n r e s F n l - a t  i  o n  m a d e t ^  1 - h a  d o f  r : r r r ' l o r ' l  n r r t ! '

P la in t i f  f s '  f  r aud  c l  a  jm  canno t  p reva i l .

Because  P la in t i f f s  have  no  v iab ]e  c la im  fo r  f raud  under

ei ther theory,  their  f raud cfain is DISMISSED WITH PREJUDICE.

D. Specific Performance

P la inL j  f f s '  c l a im  fo r  spec i f i c  pe r I o rmance  a ] . Leges  ! . ha t

"P la in t i f f s  a re  en t i t l ed  i n  equ i t v  t o  a  15?  l n te res t  an  the  new

' I  
i m i  t a ^  I  i r h i  l  i  t  \ /  r . . \ m n ^ n v  t ^  h r h i . - h  l -  h a  t q h . l n n i n / - r  a a n l  a r l  h , a ^  ] . ^ ^ Fr  L l i  u v , " P o r r }  J  r r o -  r J C ; s ' I

t  / . . e f 6 r r 6 d  u r i  t h n r r r  f i n : n r - i : l  r a q n n n q i h i l i i - w  / /
,  . . _  - - - -  _ :  any  accompany rng

r i  e  n r r n l  a  3 1  I  D l , e i n t i f ' c  q e e k  a n  i n i r n . l - i o n  r p c r r r i  r i  n o  D c  F e n d a n t s
\  ! v r l y +

F^  ^ ^ r \ ' ^1 '  - ha  1Re  ' n te res r  i n  t he  new  en t i t y  t o  P la i n t i f f s .  ( r d .

51  32 .  )  De fendan ts  f i l ed  a  coun te rc la im  seek ing  to  impose  ce r ta in

cond i t i ons  upon  P la in t i f f s '  15% in te res t  i n  NHEP i f  t he  Cour t  we re

r - ^  / r r : n i -  p l r i n l - i f f c '  e n a n i f i c  n a r f n r m : n r - c  r . l : i m  / n - -  n . \  ? q  l
L v  y r q l L  s l J v v + r + *

A ' t e r n a - i r . e ' v -  D e f e * r - - t -  F r - ^ r  f h e  s n e r - i  f  i r .  n e r ' o r m a n c ea l g u c  J P s u  a  !  - u  H L ! -

c fa im  mus t  f a i l  because  (1 )  P la i n t i f f s  s t i f l  own  15% o f  NHX and

the re  i s  no  con t raccua .L  r i gh t  f  o - r  Lhe  Cou r t  Lo  en fo r ce ,  and  (2 )

d r m r n a c  : r -  I  r L r  n n n e l -  i  l -  r r i a  ^ n  ^ . l a . r r r a l -  o  r a m c d r r  a n r i  n r c c l  r r d a  c n c n i  f  i  n

pe r fo rmance .  (Doc .  no .  48 ,  Ex .  1  a t  7 -8 .  )

The  Second  Amended  Ag reemen t  g ran ted  P la i n t i f f s  a  154  equ i t y

i n te res t  i n  NHX.  Wh i I e  NHX no  l onge r  has  any  asse t s  o r  va .Lue ,

P la in t i - f f s  s t i I I  own  tha t  15% in te res t ,  and  the  Cour t  canno t

en fo r ce  t ha r  p rov i s i on  t h rough  an  i n j unc r i on .  As  t o  P la i n t i f f s '

r e . l t e S f  ' o r  a n  
j  

n i t r n r - - i  n n  r o n r  i  r i  n n  n 6 r F n . - l F n - q  - . 1  . . r n \ r a \ r  a  1 5 %l u \ . 1 u v 9 9 v v r r v g ) ,

i n re res t  i n  t he  en t i t y  t ha t  owns  t he  Shopp ing  Cen re r  ( cu r ren t l y

7L



NHEP,  as  we l I  as  210 I  Pa r tne rs  wh i ch  owns  NHEP) ,  P la i n t i f f s  have

n . \ f  n r F s t r ^ f  t r d  t - h e  ' r  + L  - " + h o r i  f  \ /  s L o w i  - o  f  l ^ a l  t h i sr / ! u J v - - L v u  o I I y  a u L l v r  l L l  r - - v w f  - - Y

r e l  i e f  wou ld  be  p rope r .  t 'Spec j  f  i c  pe r f o rmance  i s  an  ex t rao rd j  na ry ,

^ - . . . r  + - r , - -  ̂  - ^ - ^ r . ,  , , h , " h  , u i , ,  h e  o r a n t e d  n n l r z  i  f  f  h A  - n m n f a i n a n Lc L { u !  L o u l s  r c r r t c u y  L j l q t r c E v  v r r r J

does  noL  have  an  adequaLe  remedy  a t .  I aw . "  K i r k l ey  v .  Jones ,  250

ca .  App .  113 ,  115 -16  (2001 )  ( c i t i ng  o .C .G .A .  S  23 -2 -130 )

n . ' r  n  r 6 m a . l ' /  - h e -  t r  i l  L F -  n F r l  \ /  r . a n  d e m a n d  a S  a  m a C t e f  o f  a b S O l U L eS I L L u l  L I u  !

r i a h l -  : n u l  u i  I  I  n . \ t  h a  n r : n r e d  i n  : n r r  r ' r i r r e n  r ^ : s c  r r n l c q q  q - r ' n - l - r
l f | j r r L  a l , u  u L  Y l u r r L v e

equ iLab le  and  j usL , "  Td .  As  P la i n t i f f s  have  an  adequa re  remedy

a t  I aw  -  damages  fo r  b reach  o f  con t rac t  -  t he  c la im  fo r  spec i f i c

performance is DISMISSED VIITH PRE,I ITDICE. As a resul t ,  Defendants

coun te rc la im  (doc .  no .  29 )  i s  now moo t  and  a fso  D ISMISSED WfTH

PFEWDICE.

E. Tortious Interference etith Contlact

P la in t i f f s  concede  tha t  t he i r  c l -a im  fo r  t o r t i ous  i n te r fe rence

w i rh  conL rac t  i s  no t  v i ab le .  (Doc .  no .  80  a t  13 .  )  Acco rd ing l y ,

P la in t i f f s '  c l a im  fo r  t o r t i ous  i n te r fe rence  i s  D fSMISSED WITH

PREJT'DICE.

v. coNcLusroN

For  t he  reasons  se t  f o rLh  above ,  P la i nc i f f s '  ob jec t i ons  ro

t -  h a  M , r . r i  s f  r F f  F  , l r r d o c ' s  f l r d a r  d e - v i  n n  p l - a i n t i f  f  S '  m o t i o n  t O  a m e n ds r !  v v v Y e

(doc .  no .  105 )  a re  ovERRI tLED.  P fa in t i f f s '  mo t ion  to  s t r i ke

De fendan ts '  mo t ion  fo r  summary  j udgmen t  (doc .  no .  61 )  i s  DENfED.

De fendan ts '  mo t ion  fo r  summary  j udgmen t  (doc .  no .  48 )  i s  GR iA I i tTED
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IN PART AND DENIED IN PART. Speci f ical ly,  Plaint i f fs '  cLaims for

f  r a r r d  s n e r - i f  i .  n e , E ^ r F . - ^ d  : n . r  r ^ r c i o u s  i n t e r f e r e n c e  w i t hu y u u r ! + v

contract are DfSMISSED WITIT PREiIUDICE. Defendants '  counterclaim

(doc .  no .  29 )  i s  D ISMISSED WITH PRE. 'UDICE.  P la in t i f f s '  c l a im  fo r

b reach  o f  con t rac t  w i f l  p roceed  t o  t r i a l .  P fa i n t i f f s '  mo t i on  f o r

a  hea r ing  (doc .  no .  79 )  i s  DENIED AS MOOT.

""1"a4
ORDER ENTERED a t  Auqus ta ,  Georg ia ,  xh l s  ' d  / -  oay  o f  March ,

2013.

L-8, d. RAN DAL HALL
STATES DISTR]CT JUDGE

R N  D I S T R I C T  O E  G E O R G I A
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