
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

PORTER WILKES,

Petitioner,

V.

J.DARRELL HART,Warden,and SAM

OLENS,Attomey Gcneral ofthe State of

Georgia,

CV lll-196

Respondents.

O R D E R

Atter a carenュ1,冴夕″θッθ rcvlew ofthc flle,the Court cOncurs with thc Magistrate

Judge's Repo■ and Recommendation(``R&R''),tO WhCh ottectiOns have been nled(doC.

no。16).Thc Mattstrate Judge concluded that ive of the seven grounds for relicf in

Petitioncr's habeas corpus petition brouBht pursuantto 28 UoS.C.s2254 were procedurally

defaulted,and that thc remaining two lacked merit.l scO doC.nO.14.)PetitiOner's

OtteCtiOnsare,in thc main,areiterationofthecontentionshemadeinhis s 2254petition and

brief in support,and they have thus already been sufflciently addressed by the Magistratc

Judgein the R&R.One wttants mrther comment,however.

Petitioner contends in his ottectiOns that the Magistrate Judge erred in flnding that

his clailn in Ground Seven was procedurally defaulted, Petitioner alleges in Ground Seven

lThe Magistrate Judge also recommended that Attomey Genera1 01cns be dismisscd

a s  a n  i m p r o p c r  r e s p o n d c n t . ( D o c , n o . 1 4 , p p . 9 ‐1 0 4 )

W i l k e s  v .  T o o l e  e t  a l D o c .  1 7

D o c k e t s . J u s t i a . c o m
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that hc was denied due process becausc his indictment for burglary was“fatally defcctive"

for failingto spccittan underlメng thett or felony。(Doc.■o,1,p.4;doc.no.4,p.25.)Thc

在ヽagistrate Judge fbund that Pctitioner had not raised this clal■l on either direct appeal orin

his petitiOn for state habeas corpus reliei(Doc,no.14,p.16。)ThuS,the WIagistrate Judge

concludcd that PetitiOner had procedurally defaulted the clailn becausc statc remedics wcre

no longer avallable to hiln,as he could not raise the clalln in a state habeas petition either

bccauseofhisfailuretOraiseitonappealorbecauseofGeortta'S Successivepetitlon statute.

廻生(Citing O.C.G.A.ss 9-14-48(d)&9-14‐51;Black v.Hardin,336S.E.2d754,755(Ga.

1985),Chambers v.ThOIn述 o上,150F.3d1324,1327(1lth Cir.1998))。 )

In his OttectiOns,Pctitioner now asserts that his claim in Ground Seven was one of

a`萄unsdictional defect"which is not suttecttt prOcedural default.(Doc.■o.16,p.4.)It is

tructhatjurlsdictlonaldefectsinaヵ姥陶′COnviction or sentence cannotbe waived,and thus

cannot be procedurally defaulted.導 ,HariS V・United States,149F。3d1304,1308

(1lth Cir.1998),2 That having becn said,the Elevcnth Circuit Court ofAppeals docs not

appcar to have squarely addressed the issue of whether cl航ms ofjurisdictional defects in

s勉姥proceedings may be procedurally barred in federal habeas cOrpus petitions.義,

Franklin v.HiEhtower,215F.3d l196,1199(1lth Cir.2000)(COncluding that claim that

indictment was void because it was not signed by the grand jury foreperson could be

procedurally defaulted,but flrst concluding hat the claim was``not junsdictlonal under

Alabama law.'')。MOreOver,the Suprelne Court has hcld,albeit also in the context of a

fedcral conviction,that dcfects in an indictinent do not necessanly dep五ve a court ofits

2The COurt notes that Petitioner cites three non口
binding cases SЮm other circuits,all

ofwhich ttso involveヵ姥陶′COnviαlons.Gtt dOC.no。16,p.4.)



jurisdiction to attudiCate acase.艶United States v.Cotton,535 UoS,625,630-31(2002).

In anyevent,assu■lingα/g7夕″冴θ thatPetitioneris corectthathisclaiIIIofadefective

indictment is one of a junsdictional defect which is not stttect tO prOccdural default,

Petitloner's clailll is still patently without lnent, As■oted above,Petitioner contends in

Ground Seventhathisindictment was defectivebecauseit did■otspecittanunderlyingthe丘

or fclony。(Doc.no。1,p.8;doce no.4,p.25。)Under Georgia law,a person commits thc

ottnse ofburglarywhen he enters orrernttnsin anybuilding without authority and with the

intentto commit a felony οr thei thcrein.0.C.G.A.s16-7-1,Accordingly,an indictment

for burglary that charges a defendant with intentto commit aヵわヮ withOut speciうなng that

felony is fatally defectivc.艶Polk v.State,620S.E.2d857,859-60(Ga.Ct.App.2005);

Ealev ve State,221S.E.2d50,50(Ga.Ct,App.1975).

Unllke the cases discussed above(whiCh are cited by Petitioneo,hOWever,the

indictmcnt in his casc in fact charged that he intended to commit a筋研。
3 The Cases

Petitioner relies on are thus inapposite,as his indictlnent did not charge that he intended to

commit a felony,and it cannot be deemed fatally defective for failing to spccify that felony.4

3speCiflcally,Petitioner was charged in the indictincnt as follows:

``[W]ith the offense ofBURGLARY(s16‐
7‐1)for that the said accused in

the County ofRicmond and in the State ofGeorgla,bet、 veen the 10th day
ofApI11,2000,to the llth day ofApril,2000,did without autho対ty and with
the intent to com■lit a theR therein,enter a building,to―witi Managelnent
Association for Professional Societies,located at 1021‐1 5th Street,contrary
t o  t h e  l a w s  o f  s a i d  S t a t c , t h e  g o o d  o r d e r , p c a c e  a n d  d i 8 n i t y  t h e r e o i "

(Doce no.10-11,pp.73-74.)

41fPetitioner's contention is that his indictment was defective for failing to specl母

that hc actually completed a thett or what was stolen,that contention is also without mcrit,
as an actual thett is not an elernent ofburglary and is not rcquired to be speciflcd in thc
indictment.昼 ee Willialns vo State,422S.E。2d309,309-10(Ga.Ct.App.1992)(“ The



Petitloner's clailn in Ground Seven acc9rdingly lacks lnedt and can■ot provide a basis for

federal habeas corpus reliet

Petitioncr's remaining otteCtiOns,however,failto provide any reason for departing

from thc concluslons in tle R&R and are OVERRULED.Accordingl鴻 thc Rcport and

Recommendation ofthe Magistrate Judge is ADOPTED as the opinlon ofthe Court as

modifled hereint Therefore,Respondent 01ens is DISIMISSED,and the instant s 2254

petitiOn is DENIED.

Furthemore,a pdsoner seeking relief under 28 U.S.C.s2254 111ust obtain a

certincate ofappealability(``COA'')befOre appealing the denial ofhis appllcation for a wnt

ofhabeas corpus.This Coui“rnustissue or deny a certiflcate ofappealability when it enters

a  f l n a l  o r d e r  a d v e r s e  t o  t h e  a p p l i c a n t , ' ' R u l c  l l ( つt o  t h e  R u l c s  G o v e m i n g  S e c t i o n  2 2 5 4

Procecdings. This Court should Brant a COA only ifthe p五soner makes a``stbstantial

showing ofthe denial ofa constitttional dght."28U.SeC.§2253(c)(2).Forthe reasons sct

forth in the Report and Recommendation,and in consideratlo■ofthe standards enunciated

in Slack v.MIcDaniel,529 UoS.473,482-84(2000),Petitioner has falled to make the

rcquisite showing.AccordinglL a COA is DENIED inthis case.5 MoreOver,bccausc thcre

arc no non―friv01ous issues to rおse on appeal,an appeal would■ot be taken in good faith.

indictinent for COunt l burglary pertinently avers that appellant . . . `then and there
unlaw的1ly and without autho五ty and with intent to commit a thcR therein entered thc
bullding....' Thc lndictmcnt does not aver that any spccifled property was stolen,and if

it had,it would be su嘔字lusage,'');Freelovc ve State,494S.E.2d72,73(Ga.Ct.App.1997)

(“It iS nOt necessary to prove that the mett Ofany otteCt OCCuぼ ed,only ttat there was an

apparent purpOse to commit a theR.'').

5 ` ` I f t h e  c o u t t  d e n i e s  a  c c r t i n c a t c , [ a p a r t y l  m a y n O t  a p p e a l  h e  d c n i a l  b u t  m a y  s e e k  a

certiflcate nom the cOurt ofappeals wlder Federal Rule ofAppellatc Proccdurc 22."Rulc
ll(a)tO the Rulcs Governing Section 2254 Proceedings.



A c c o r d i n g l y , P e t i t i o n e r  i s  n o t  e n t i t l e d  t o  a p p e a l 筋乃/ 初α P α響クな。 S C 0  2 8  U . S . C .

s1915(a)(3).

Upon the foregoing,this civil actiOn is CLOSED,and a flnal judgment shall be

ENTERED in favor ofRespondcnt Hart.

S O  O R D E R E D航 ぬ Of  ル 飢 乳 筑 Aug u s t a対 ∞ど a

STATES DISTRICT JUDGE

ERN DISTRICT OF GEORGIA


