
DAVID HARRIS,

V.

JASON MEDLIN,Warden,

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

Pctitioncr,

CV lll-203

Rcspondcntt

O R D E R

After a careFul,冴θ″οソο rcview ofthe ttlc,the Court concurs with the Wttagistratc

Judgc's Report and Recommendation,tO which otteCtiOns have been ttled(dOC.■ o.28).

Petitioner flled the above―captioned pctition for a writ of habcas c9rpus pursuant to 28

U.S,C.§2254.The Nttagistrate」udge found that Petitioner's claims were procedurally

dcFaultcd and that,accOrdingly,his federal petition、vas barred duc to his failure tO flle his

statc petition by July l,2008,the cnd of the four―year grace period for Challenging

convictions that becamc flnal priorto July l,2004,which was cstablished by O.C.G.A.s9_

14-42(c)。(艶 dOC.no.26,pp.10-12.)Additionally,the WIagistrtte Judge noted that

Pctitioner did not show cause or pre」udicc as to his default,■Or did he show that he、vas

actually innocent of criIIlcs fOr、vhich hc、vas cOnvicted such that thc clailns in his federal

petition needcd to bc considcrcd to avoid a血阻dan■ental lniscarriage ofjustice. Q生筑 12-

15.)

Ll his ottectiOns,which arc notably conclusory and without mcttt,Pctitioncr
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essentially attempts to improperly recharactcrize a nulnber of thc clailms set forth in his

pctition―all ofwhichヮas noted,are procedurally barred(ld・at ll-15)一as grOunds for his

over―arching asscrtion thatthe dcnial ofhis petition will rcsultin a fundamcntal■1lscttage

OttuStiCC.(Sce ttenerallv doc.no.28.)HowCVer,tlle Magistrate Judge clearly cxplained the

rare circumstances undcr which thc fundamental miscarriage of justicc exception is

appropriatc(doc.nO.26,p.14),and Petitioncr does not dcmonstratc in his ottectiOns that

such lircumstances exist hcre. Petitioner's continued protcstations of actual in■occnce,

ineffectivc assistal■ce of counsel, and`竹 nattclous fraudulent Hlisrepresentation"by thc

prosccution arc cntirely unsubstantiatcd al■d do not providc any grounds for dcparting from

thc Magistratc Judge's rccommcndation.Any mrther ottectiOns nOt dircctly addressed

herein are likewise without merit.Thus,Petitioner's OttCCtiOns arc OVERRULED,1

Accordingly,thc Report alrld Recolllmendation ofthe W【 agistrate」udgeis ADOPTED asthe

opinion ofthc COurt.Therefore,the instant pctition brought pursuant to 28 U.S.C.s2254

is DENIED。

Furthcrlnorc, ap克 soner seeking relief llnder 28 U.S.C.s 2254 must obtain a

certincate ofappealabllity(``COA'ウ)befOrc appcaling thc denial ofhis application for a writ

ofhabeas corpus.This Court``mustissue Or dcny a certiflcate ofappealabilitywhcn it entcrs

〕MIoreover,Petitioner's“ヽ4otion for Courtto Take Judicial Notice ofFacts,''in which

hecsscntiallyrestatesanulmberofassertiOnsfromRespondent's briefconcettling occurrences

at the trial level,adds nothing new to the record and,to the extent that it was sub■litted for
such a purpose,provides no basis fbr departing from theヽ在agistrate Judge's recoIIllnendation.

(Doc.no.29.)In fact,Petitioner's intentin iling the mOdOn is llncleari although he asksthat
the Court takejudicial notice ofa list ofpurported facts(よ≧atり,thOSe“facts,"as cxplained,
are each based on assertions in Respondent's brief(sec dOC.no.20-1,pp.18-20),and ttley are

thus already in the record.Accordingly,Petitioner's mOtionis DENIED as M00T.



a inal ordcr adverse to the applicant." Rulc ll(a)to thC Rulcs(3ovemling ScctiOn 2254

Proceedings.This CoLlrt Should grant a COA only if the prisoner rlakes a“substantial

showing ofthe denial ofa constitutional五ght."28 UoS.C.s2253(c)(2).Forthc reasons set

forth in the Rcport and Rccommcndation,and in consideration ofthe standards cnunciatcd

in Slack v.MIcDaniel,529U.S.473,482-84(2000),Petitioner has最 近led to make the

r e q u i s i t e  S h o w i n g . A c c o r d i n g l y , a  C O A  i s  D E N I E D  i n t h i s c a s c . 2  M I o r e o v c r , b e c a u s e  t h c r c

are no non―frivolous issucs to raisc on appcal,an appcal、vould not bc taken in good faith.

Accordingly,Petitiontt is not entitlcd to appealブ れ/0/777?Pαι?夕/な。 See 28 U.S,C.s

1915(a)(3).

Upon thc forcgoing,this civil action is CLOSED,and a flnaljudgment shall bc

ENTERED in favor ofRcspondcnt.

S00RDEttDttsttofMarch,2013

21`If the court denies a certiflctte,[a

c9rtiflcate frolll the collrt of appeals under

l l ( a ) t O  t h e  R u l e s  G o v e r l l i n g  S e c t i o n  2 2 5 4

HO AL HALL

LTNIT TATES DISTRICT JUDGE

ERN DISTRICT OF GEORGIA

p a r t y l  m a y  n O t  a p p e a l t h e  d e n i a l  b u t  m a y  s e e k  a
Federal Rule of Appellate Procedure 22." Rule

Proccedings.
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