
IN THE UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVIS10N

WELLS FARCO BANK′  NATIONAL      ★

ASSOCIATttON′
☆

☆

★

☆

☆

Pユaintiff′

COLUMBIA HARDWOODS &            ★

『LOORS′  INC.′  KENNETH G.        ★

HUNNICUTT′  CHARLES R.           ★

MARKS′  and 」 ANET SAPP MARKS′     ★

Defendants.

★

★

O R D E R

Present■ y pending before the Court iS Plaintiff′ s Motion

for Defau■ t 」 udgment。   (Doce no. 26.)  For the reasons set forth

be■ ow′  P■ aintiff′ s mottton is CRANTED.

I. BACKGROUND

Thtts case arュ ses from the execution and de■ ivery of three

promissory notes by Defendant Co■ umbia Hardwoods & F工 oors′  工 nc.

(｀
｀
CO■ umbia Hardwoods″ ) to WaChOVia Bank′   Nationa■  Association

(｀
｀
WaChOVia″ )。  (COmpl. ¶ ¶ 10′  13′  16。 )  Pursuant to the terms of

the  promュ ssory  notes′   Wachovェ a  advanced  funds  to  Columbtta

H a r d w o o d s   t o t a l i n g   a p p = o x t t m a t e l y   S 6 1 2′ 000.0 0   i n   p r i n c i p a■ .

( 正d . )
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In exchange for the fttrst noter executed on 」 uly 17′  2009′

Wachovュ a extended Columbia Hardwoods a ■ oan ェ n the prュ ncipal

amount of S300′ 000.00 (the ｀ f`ttrst promtts s ory note″ ) (Id. ¶

10。 )  In exchange for the second note′  executed on November 20′

2009′   Wachovia  extended  Columbia  nardwOOds  a  loan  in  the

p r i n c i p a l  a m o u n t  o f  S 1 5 0′ 000.0 0  ( t h e  ｀ s` e c o n d  p r o m i s s o r y  n o t e″ ).

(Id .  ¶  ■3.)  I n  e X C h a n g e  f o r  t h e  t h i r d  n o t e′  exec u t e d  o n  」 u■y

17′  200 9′  Wach o v i a  e x t e n d e d  C o■ umbia  H a r d w o o d s  a  ■ oan i n  t h e

principal amount of S162,125.00 (the ｀ t`hird promissory note″ ).

(正d .  配  1 6 . )   O n  」 u■y 1 7′  2 0 0 9′  a■ ■ t h r e e  p r o m i s s o r y  n o t e s  w e r e

persona■■y′  and ョOint■y and severa■ ■y′  guaranteed by Co■ umbia

Hardwoods′   presttdent′   Kenneth  B.  Hunnicutt  (the  ｀ G`uaranty″ ).

(正d. ¶ 1 19′  21,)  On the same day′   Defendant Charles R. Marks

entered into a sim主 上aF guaranty.  (Id. ¶  21.)

On March 20′  201

National Assocュ atiOn

P■aintiff became the

rights  to  the  ■ oan  agreements

Hardwoods′  Mr. Hunnicutt′  and Mr.

0′ Wachovtta merged into We■ ■s Fargo Bank′

(｀
｀
Plaintiff″ )。  (工 d.  1 23.)  Thereafter′

holder and s u c c e s s o r  ュ n  i n t e r e s t  t o  a l l

e n t e r e d   i n t o   wェ t h   C o■ u m b t t a

M a r k s .   ( I d .  ¶  2 4 . )

After  payment  on  the  prom■ ssory  notes  became  due  and

payable′  Plaintiff demanded that Columbia Hardwoods pay the full

outstanding principal ba■ ance along wュ th interest and other fees

owed。    (Id.  駐 配  26′   32′   38.)   P■ aintiff  notified  Co■ umbia

Hardwoods  of  this  ob■ igation  ttn  May  of  201l  and  again  in

December of 2011.  (Id.)  COlumbtta Hardwoods′  however′  defaulted
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on ュ ts ob■ 土gation tO pay the prュ ncipal′  interest′  and late fees

in accordance with the promissory notes。   (工 d. ¶ ¶ 28′  33′  40.)

P■aintiff  subsequent■ y  demanded  that  Mr.  Hunnicutt′   土 n

accordance with the terms of the Guaranty′  土mmediately pay the

outstanding principal balances owed under the promュ ssory notes′

a■ong with interest accrued and other fees.  (Id. ¶ ¶ 45′  46.)

Mr. Hunnュ cutt′  ユ土ke Columbia Hardwoods′  fa■ led to dttscharge his

oblttgations ュ n accordance wュ th the three prom■ ssory notes and

the Guaranty.   (Id. 1 47.)  During this time′   Plaintiff also

demanded fuユ エ payment from Mr,  Marks under the terms of his

guaranty of the three promissory notes。   (正 d. ¶ ¶ 53′  54.)  Mr.

Marks fattled to discharge his obユ 上gations′   and no payment was

made。   (Id. ¶  55。 )

On 」 anuary 10′  2012′  P■ aintiff ftt■ ed suit against Columbia

Hardwoods, Mr.  Hunn■ cutt′  Mr, Marks′   and 」 anet Sapp Marks ュ n

connecttton wュ th the defau■ ts on the three promュ ssory notes and

guaranty agreements。    (Doc.  no.  1.)    On 」 une 20′   2012′   the

Clerk entered default against Mr.  Hunnicutt。    (Doc.  no.  19.)

On 」 une 21′  2012′  the parties′  exc■ uding Mr. Hunnicutt′  ftt■ed a

stipu■ation of dismissa■   without  preョudttCe  Of  the  fraudulent

transfer claュ ms aga■ nst the Marks Defendants′  as well as a 」 oュnt

MOtion to Approve a Consent 」 udgment.  (Doc. nos. 21′  22.)

According■ y′  on  」 u■y  2′   2012′   the  Court  approved  the

Consent 」udgment and directed the C■ erk to enter 〕 udgment in

f a v o r  o f  P l a■ n t i f f  a n d  a g aュ n s t  D e f e n d a n t s  C o l u m b i a  H a r d w o o d s  a n d



Charles R. Marks in the amount of や 507′233,39

of the clattms against those Defendants,1  (Doc

fraudu■ ent transfer cユ a■ms  aga■ nst the Marks

dismissed  without  pre3udiCe  pursuant  to  the

dismissal.   (工 d.)  The court further ordered

against Mr. Hunnicutt were to proceed。  (ェd生)

to fully dispose

e no. 23.)  The

Defendants were

stipu■ attton  of

that the c■ a■ms

Thereafter′  on 」 uly 16′  2012′  Pユ aintiff ftt■ ed the current

Motion for Defau■ t 」 udgment against Mr. Hunnicutt,2  (Docc no.

26.)  P■ aintttff asserts that′  pursuant to Federal Rule of Cttv± 1

Procedure  55(b)′   the

aga■ nst Mr.  Hunn■ cutt

Guaranty and promュ ssory

bastts in the p■ eadings  for a 」 udgment

Court  should  enter  a  default  うudgment

on P■ attntiff′ s c■ aim for breach of the

notes

II. DISCUSSION

｀`
Defendant′ s defau■ t does not in itse■ f warrant the court

in entering a defau■ t judgment.   There must be

entered  .

suffttcttent

.  .  The

defendant is not he■ d to admit facts that are not wel■ ―
pleaded

or to admit conc■ usions of law.″ Nishimatsu Constr,  Co.  v.

l At this time′
 Mr. Marks and Co■ umbia Hardwttods have made payments in

the amount of や 54′ 822.45 in partia■  satisfaction of the Amended 」 udgment

(dOC. no. 25).   TheSe amounts were app■ ied to the first promissory note and

Mr. Hunnicutt′ s guaranty Of the same。   (SeCOnd Ernst Aff. 狂 狂 9-11.)

2 The COurt notes that Mr.  Hunnicutt was origina■ ■y served with the

Comp■ aint on May 4′  2012 (doc. nO。  15)′  but he never responded in any way to

this action.   On 」 une 20′  2012r defau■ t was entered against Mr, Hunnicutt.

(Doce no.  19).   When the motion for defau■ t judgment was fi■ ed′  Plaintiff

provided the motion and attached affttdavit to Mr. Hunnicutt via the United
States Posta■  Service。    (See DoC. no.  26 at 3, Ex.  l at 5, Ex。   2 at 3.)

Thus′  the Court is satisfied that Mr. Hunnicutt has sufficient notice of the

defau■ t proceedings agaェ nst him.



Houston Nat′ ■ Bank, 515 F.2d 1200, ■ 206 (5th Cttr. 1975).3 A

defendant′  by his default′  土 s only deemed to have admitted the

｀`
plaintiff′ s well― pleaded a■ ■egations of fact.″    Id.   ｀

｀
[T]hree

distttnct  matters  [are] essential  in  consttderttng  any  defau■ t

うudgment: (1) 」 uriSdiCttton, (2) ユ 土ab土ユity,  and  (3) damages.″

Pitts ex re■ .  Ptttts v,  Senecar Sports′   Inc.′   321 F.  Supp.  2d

1353′  1356 (S.D. Ga。  2004).

A. Jurisdiction

The parties in thtt s case are diverse and the amount in

controversy exceeds S75′000.  Thus′ the Court has subうeCt matter

〕uriSdttCttton over this matter pursuant to 28 U.S.C.  S 1332.

Moreover′  this  Court  has  personal  〕 urisdiction  over  Mr.

Hunnェcutt because he ■s a resュdent of Georgia.

B. Liabi■ ity

Based  on  Plaintiff's  allegations  and  the  evttdence  of

record′  the Court is satisfied that the well― p■eaded allegations

of the Comp■ a■nt state a cause of action aga■ nst Mr. Hunnェ cutt

and  that  there  ■ s  a  substantttve′   suffic■ ent  basュ s  ュ n  the

p■eadttngs  for  the  relief  Pla■ ntiff  seeks,     The  evェ dence

subm■ tted  by  Pla■ ntiff  ttncludes  exhibits  attached  to  the

origina■  Comp■ attnt (dOC. nO. 1′  Exs. A′  B′  C (PrOmissory Notes),

Ex.  D  (Guaranty),  Exs.  F′   G  (Notices  of  Defau■ t)) and the

Affttdavュ ts of Marcュ a M. Ernst′  counsel of record for Pユ a■ntiff

3 see BOnner v. City of Prichard′
 Ala.′  661

1981) (ho■ ding 「 ifth Circuit decisions made on or

are binding precedent in E■ eventh Circuit).

F.2d 1206′  1207 (1lth Cir.

before September 30′  1981′



(dOC. no. 26′  Ex

Ernst Aff.〃 )).

(｀
｀
Fttrst Ernst Aff.〃 ), dOC. no 29 (｀

｀
SeCOnd

This record revea■ s that Co■ umbia Hardwoods was in defau■ t

under  the  three  prom■ ssory  notes.    P■ a■nttt ff  notified  Mr.

Hunnicutt by certiftted correspondence that the promュ ssory notes

were ュ n default and demanded immediate payment of a■ ■ amounts

due and owing pursuant to the terms of the promュ ssory notes and

Guaranty。   (Doc. no. 1′  Exs. F′  G。 ) Mr. Hunnicutt fattled to pay

those amounts as requ■ red by the Guaranty.

Wherer as here′  the record shows that the Cuaranty was du■ y

executed by Mr.  Hunnicutt and that he is ttn default of his

obユ igations under that Guaranty′  a prima facie right to judgment

as a matter of ■ aw is establttshed.   See Secured Rea■ ty & Inv.′

Inc.  v.  Bank  of  N,  Ga.′   314  Ga.  App.  628′   629  (2012).

Accordingユ y′  the Court finds that′   based on the we■ ユー
pleaded

allegations ュ n the Compla■ nt and record evェ dence′  Mr. Hunn■ cutt

has defaulted under the terms of the Guaranty and that Mr.

Hunnicutt is ■ 土ab■ e to Pユ aintiff for that breach.

C. Dalnages

Notwithstanding the proprttety of default ぅ udgment agattnst

Mr.  Hunnュ cutt′   it remaュ ns ュ ncumbent on Plaュ ntiff to prove ■ ts

damages.   ｀
｀
Whtt■ e we■ ■―

p■ eaded facts in the comp■ aint are deemed

admitted′   p■ aintttffs'  a■ ■egations  re■ ating  to  the  amount  of

damages are not admュ tted by vュ rlue of default, rather′  the court

must  determュ ne  both  the  amount  and  character  of  damages.′



Whitney Nat′ ユ Bank v.  Flyttng Tuna′  LLC′  No.  11-0249′   201l WL

4702916′  at ☆ 3 (S.D. A■ a. Oct. 4′  2011).   Even in the defau■ t

〕udgment cOntext′  ｀`[a] COurt has an ob■ igation to assure that

there is a ■ egitimate basis for any damage award it enters.″

Anheuser Busch′  Inc. v. Ph± lpOt/ 317 F.3d 1264′  1266 (1lth Cir.

2003), see a■ SO Adolph Coors Co. v. Movement Against Racism and

the K■ an/ 777 F.2d 1538′  1544 (1lth Cir. 1985) (exp■ aining that

damages may be awarded on defau■ t ョudgment only ttf the record

adequately reflects the basis for award).

Ordinartt■ y′ unless a p■ aintttff's c■ aim against a defaulting

defendant is for a sum certain′  the ■ aw ｀
｀
requttres the dttstrict

court to ho■ d an evェ dentiary hearing″  to f ttx the amount of

damageso  S.E.C. v, Smyth/ 420 「 .3d 1225′  1231 (1lth Cir. 2005).

However′  no hearing tts needed ｀
｀
when the district court a■ ready

has a wealth of evュ dence from the party requesting the hearュ ng′

such that any additttonal evュ dence would be tru■ y unnecessary to

a fully informed determinattton of damages.″
4  1d. at 1232 n.13.

Because this Court has a■ ■ the re■ evant evュ dence to consュ der

damages wュ thout holding an evュ dentiary hearing′  the Court w■ 11

determュ ne damages at this time.

Plaintiff  shows  that  on  」 uly  17′   2009′   Mr.  Hunnicutt

executed the Guaranty in P■ aintiff′ s favor that unconditiona■ ■y

guaranteed the payment and performance of a■ ■ ■ 土abi■ ities and

obligatttons  of  Co■ umbia  Hardwoods  to  P■ aintiffァ   however  and

case.

4 No party has a requested an evュ dentiary hearing on damages ュ n this



whenever  incurred。    (Doc.  no.  1′   Ex.  D  (｀
｀
Cuarantor  hereby

absolutely′    土 rrevocably  and  uncondtttiona■ ■y  guarantees  to

[ W a C h O V i a ]  a n d  t t t s  s u c c e s s o r′  a s s i g n s  a n d  a f f± ■土at e s  t h e  t i m e■ y

p a y m e n t  a n d  p e r f o r m a n c e  o f  a■ 1  ユ 土ab i l i t i e s  a n d  o b■ i g a t t t o n s  o f

a g r e e m e n t s′  s e c u r■ t y  a g r e e m e n t s′  l e t t e r s  o f  c r e d t t t′  土ns t r u m e n t s′

a c c o u n t s  r e c eュ v a b l e′   c o n t r a c t s′   d r a f t s′   l e a s e s′   c h a t t e l  p a p e r′

■ndemn■ ties′  acceptances′ repurchase agreements′  overdrafts′  and

the Loan Documents′   as defined be■ ow′  and a■ ■ ob■ igations of

[COlumbia Hardwoods] tO  [WachOVia] or any Of  ttt s  aff± ■土ates

swap agreement . . .ァ  however and whenever ュ ncurred orunder any

evュ denced

Hardwoods

payments

defaulted

.  .  .  .′
ア
).)  P■ aintiff lttkewttse shows that Co■ umbia

defau■ ted on the Promュ ssory Notes by fa■ ■ing to make

due  and  owェ ng  and  that  Mr.  Hunn■ cutt  subsequently

on htts ob■ 土gatttons under the Guaranty by fa■ ling to

make those payments as guaranteed. (Fttrst Ernst Aff. ¶  8。 )

Plaintiff′s evidence is that the total princttpal balance

due and owュ ng on the first prom■ ssory note  ■ s  S■7■′449.7■
5′

accrued ttnterest tt s due ュn the amount of S■ 2′05■,76′ and late

fees are due in the amount of S5■ 9.60。  (SeCOnd Ernst. Aff. ¶

1 5 ( a ) . )  T h e  t o t a■  p r i n c t t p a■  b a■ an c e  d u e  a n d  o w i n g  o n  t h e  s e c o n d

prorn■ssory note ュ s S140′494.49′ accrued interest is due ■ n the

5 This amount ref■
ects credit for the October 3′   2012 and October 5′

2012  paynents  tota■ ing  S54′ 822.45′   made  in  partia■   satisfaction  of  the

Amended 」 udgment ё ntered in this case on Ju■ y 3′   2012 against Defendants

Co■ umbia Hardwoods and Char■ es R. Marks (doct no. 25).   TheSe payments were

app■ ied to the first promissOry note and Mr.  Hunnicutt′ s guaranty of the

same,  (See SeCOnd Ernst, Aff. 181 9-11′  15(a)。 )  No other paynents have been

made on the Amended 」 udgment.



amount of S7′ 3■7.42′  and ■ ate fees are

S297.52.  The total prェ ncipal balance due

due ュ n the amount of

and owing on the third

ュnterest is due ュ n thenote is S10■ ′337.72′  accruedprom■ ssory

amount of S5′929.93′   and late fees are duc ュ n the amount of

S■′■22.72.  Mr. Hunnicutt guaranteed the payment of a■ ■ of these

amounts  through  the  Guaranty  and  breached  that  prom■ se  by

fa± 1土ng to make  any  such payments.    As  such′   Plaintiff  is

entitled to entry of defau■ t うudgment against Mr. Hunnttcutt ttn

the sum of S440′ 520.87′  representing the tota■  amount of a■ ■

prュncttpal′  accrued  interest′   and  ■ ate  fees  on  the  three

prom■ ssory notes due to this date.

D. Attorney's Fees

Additiona■ ■y′ pursuant to O.C.G.A. S 13-1-11′  and the terms

of the Guaranty and promェ ssory notes′  Plaュ ntiff is enttttled to

reasonable attorney fees.     Upon defttc■ ency′   the holder of a

note or other evュ dence of indebtedness ■ s requ■ red to notify the

debtor of the ob■ igation of attorney fees as agreed upon by the

parties,    0。 C.G.A.  S  13-1-11(a)(3).    If  the  nOte  or  other

evュ dence  of  indebtedness  prov■ des  for  payment  of  reasonab■ e

attorney fees′  without specifying any specific percentage′  ｀
｀
such

provュ sュons shaユ エ be construed to mean fifteen percent of the

fttrst S500.00 of principal and interest owing on such note or

other evュ dence of indebtedness and ten percent of the amount of

the prttncttpa■ and interest owing thereon in excess of S500.00.″

O.C.G.A. S 13-1-11(a)(2).



In  this  case′   Plaintiff  notified  Defendants  of  thettr

obligation of attorney′ s fees ttn writing。   (Compl. ¶ 配 61′  62.)

Hunn■ cutt agreed in the Cuaranty to pay reasonable attorney′ s

fees  ttn the  co■ ■ection  of  any  outstanding  amounts′   but  the

Cuaranty dttd not set a specュ fic percent.   Therefore′   applying

the above statutory formula′   P■ aュntiff is entitled to recover

attorney  fees′   as  of  」 anuary  7′   2013′   土 n  the  amount  of

,43′ 933,■ O under the Guaranty and three prom■ ssory notes.

工V. CONCLUSION

Based upon the foregoing′   Plaintiff′ s motion for default

〕udgment (dOC, no。  26) is GRANTED.   The C■ erk is instructed to

enter 」udgment in favor of P■ aintiff and against Mr. Hunnicutt

in the total amount of S484′ 453.97.7  To the extent any payments

are hereafter made ttn satisfacttton of (1) the Amended 」 udgment

entered in this case aga■ nst Defendants Co■ umbia Hardwoods and

Mr,  Marks (dOC.  nO.

agaュ nst Mr. Hunnュ cutt′

satisfaction of both 」

25) or (2) the defau■ t うudgment entered

any such payments wェ ユユ be credited toward

udgments to the benefit of a■ ■ Defendants.

6 The Statutory formula is app■ ied as fo■ ■ows: (1) 15者  of the first

S500.00 of princttpal and interest owed on the note or other ev■ dence of

indebtedness′ totaling S225,00 for the three promissory notes, (2) 10者  of the

remaining balance of principal and interest owed on the Promissory Notes

(S437′081.03)′  tota■ ing S43′ 708.10, (3) Add the amounts from (1) and (2) to

equa■ S43′933,■0, the total amount of attorney′ s fees owed to Pla■ ntiff.

7 This amount accounts for the t6ta■  of a■■ principa■ ′ accrued interest′
and ■ ate .fees on the three promissory notes due to this date′   tota■ ing

s440′520987′  and for the attorney′ s fees due under the Guaranty and three

promissory notes′  tota■ ing s43′ 933.■0.

1 0



Fina■ ly′  the Clerk is

motions′  and CLOSE this

ORDER ENTERED  at

」anuary′  2013.

DIRECTED to T■ RMINATE a■ ユ

c a s e .

Augusta′   Georgiar  thiS

deadユ 土nes and

day Of

HONO . RA町 つAL HALL

UNttTED TATES DISTRICT 」 UDGE

N DISTRICT OF GEORCIA
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