
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

JAMESJACKSON CARSWELL,

Petitioner,

V.

DONALD BARROW,Warden,

CV l12‐076

Respondent.

ORDER

Petitioner,an inttate incarcerated at Washington State Prison in DavisborO,Georgla,

brought the above―captioned petition pursuant to 28 U.S,C.§2254. On August 19,2013,the

Magistrate Judge issued a Report and Recommend航lon(``R&R'')in WhiCh he recOmmended

that Petitioner's case be disllissed and that his MotiOn for Additionai Supporting Evidcncc

be denicd.(Doc.no.20。)PetitiOner was also instmcted that any otteCtiOns to the R&R had

to be flled no laterthan September 6,2013.(Doc.no 21.)As no ottectiOns tO the R&R were

received by the deadline,the Court adopted the R貿 乾R on September ll,2013 and denied a

Certiflcate ofAppealability(“COA'')。 (Doc.no.22.)

On Septembcr 12,2013,the Clerk's Offlce received and nled Petitioner's ottectiOns

to the R&R。 (Sce dOC.no.24,pp.6,7.)PetitiOner also f1led a``い にOtion to Reconsider"on

September 23,2013,asking the COurt to consider his OttectiOns。 (Doc.no。 26。)PetitiOner's

“
MIotion to ReconsideF is GRANTED.Thus,in Order to address Petitioner's OttectiOns tO
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the R&R,which appeartc have been ma,led prior tt the deadline for submitting ottectiOns,1

the Court's September llth Adoption Orderis VACATED.

Arter a careful, dc″οッο review of the flle, the Court concurs with the Magistratc

Judge's Report and Recommendation,的which ottectiOns have becn nied。(Doc.no.24.)

M o r e  s p e c i n c a l l y , t h e  C o u r t  i n d s  t h a t  P e t i t i o n e r ' s  o t t e c t i O n s  a r e  w i t h o u t  m e r i t  a n d  t h a t  o n l y

one issue raised in thosc otteCtiOns warants further discusslon.As to that issue,Petitioner

argues that theヽTagistrate Judge erreo by COncluding that Petitioner procedurally defaulted

the ineffcctive assistance of counsei clairns he could have asscrtcd,but did not, in his statc

habeas petition。(Id.at 5‐6。)PctitiOner contends that exhaustion is an a錨111lative defense nOt

raised by Respondent and thus waived. 口   Petitioner's contention is incorrect.

Respondent's fallure to raise exhaustiOn does not constitute a waiver under the Antiterrorism

and Effcctive Death Penalty Act(AEDPA),whiCh mandatcs that“ [a]State shall not be

deemed to have waived the exhaustion requirement Or be estopped from reliance upon the

requirement uniess the State,thrOugh counsel,expressly waives the requirement.''McNair v.

Campbell,416F。 3d1291,1304(1lth Cir.2005)● iting 28 UoS.C.§ 2254(b)(3)).Here,

citing AEDPA,Respondent's answer exprcssly stated that he was not waiving exhaustion.

(Doc.no.4,p。 3.)

For the above reason, Petitioner has provided no basis for departing from the

Magistrate Judge's conclusion that Petitioner's case should be disrlissed and his Motion for

Supporting Evidcnce bc denied,and his otteCtiOns are OVERRULED.FurthellllorC,thC

Court flnds that all other otteCtiOns raised by Petitioner that are not speciflcally addressed

here are without merit.

lUnder Houston v,LacL,487U.S.266,276(1988),PetitiOner's OttectiOns and notice

are dcemcd nlcd on the date ofexecution and deliveЧy tO prison offlcials fbr Fnalling.



A prisoner secking relief under 28 U.S.Ce s 2254 must obtain a certiflcate of

appealability(``COA'')befOre appealing the denial of his application for a writ of habeas

corpus. This Court“must issue or deny a certiflcatc of appealability when it cnters a flnal

order adverse to the applicant." Rule ll(a)to the Rules Goveming Scction 2254

Proceedings.  This Court should grant a C()A only if the prisoner makes a``substantial

showing of the denial of a constitutional right."28U.S,C,s2253(c)(2).For thc rcasons set

forth in the Report and Reco■11■endation,and in consideration ofthe standards enunciated in

Slack v.AttcDaniel,529U.S.473,482-84(2000),PCtitioner has failed to make the requisite

showing. Accordingly,a COA is DENIED in this casc。 2 MoreOver,because there are no

non‐friv010us issues to raise on appeal, an appeal would not be taken in good faith.

A c c o r d i n g l y , P e j t t o n e rおnot e n t l l e d  t o  a p p e劇す″/o物α Pαηクな.並 28U.S. C , s

1915(a)(3).

AccOrdingly the Report and Recolnmendation oftheヽ4agistrate Judge is ADOPTED

as the opinlon of the Court.  Therefore, Petitioner's Motion for Additional Supporting

Evidence is DENIED,(docr n。 ,14),his S 2254 petition is DENIED,this civil actlon is

CLOSED,andaflnaljudgmentshallbeENTEREDinfavorofRespondent.
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2``If the court denies a certiflcakち
a party may not appeal the denial but rnay seek a

certiflcate fronl the court of appeals under Federal Rule of Appellate Procedure 22." Rulc

ll(a)tO the Rules Governing Section 2254 Proceedings.

LE J.RANDAL HALL

ATES DISTRICT JUDGE

DISTRICT OF GEORGIA


