
IN THE UNITED STATES DISTRICT COURT FOR

SOUTHERN DISTRICT OF CEOROIA

AUGUSTA DIVIS10N

THE

CV l12-128

RALPH KttLLORAN′  on behaユ f of

himself and a■ ■ others

simi■ arly situated′

P■a i n t i f f′

V .

CENTURY DEBT CONSOLIDATttON′

LISA MONTGOMERY′  NATIONWIDE

SUPPORT SERVICES′  and 」 OANNE

A. GARNEAU′

Defendants

☆

　

★

☆

★

★

★

■

☆

☆

★

★

☆

☆

O R D E R

T h i s  c a s e  ■ s  a  c o n s u n e r  c■ a s s  a c t t t o n  b r o u g h t  o n  b e h aユ f  o f

indivttdua■s sub」ected tO Defendants′   a■■eged vio■ ation of the

Georgtta Debt Adjustment Act (｀ ｀
GDAA″ )′ codified at O.C.G.A. S 18-

5-l oな  sec.  On 」 u■y 23′  2012′  Pユ aintiff initiated this ユ awsuit

in the Superェ or Court of Richmond County′  Georgia.   P■ aュntiff

and the Proposed Cユ ass Membersl a■ ■ege the fo■ lowing c■ attms: (1)

vio■ations of the Georgia Debt Adう ustment Act′  (2) fraud′   and

(3) breaCh Of fttduciary duty.   Defendants NatiOnwide Support

Servェ ces  and  」 oanne  Carneau  subsequent■ y  f tt■ed  a  notice  of

remova■  on the basis of diversity ぅ uriSdiction pursuant to 28

U.SeC, SS 1332′   1441′ and 1446.   Presentユ y pending before the

l   For simplicity′
 the Court will collectively refer to both the indiVidually

named  Plaintiff  (Ra■ ph  K上 ■loran)  and  the  Proposed  C■ ass  Members  as
｀`
P■aintiff.″   A■ ■ c■ ains or facts re■ ating specifical■ y to Plaintiff K工 ■■oran

wュ■■ be denoted according■ y.

Kil loran v. Century Debt Consol idat ion et al Doc. 20

Dockets.Just ia.com

http://dockets.justia.com/docket/georgia/gasdce/1:2012cv00128/58441/
http://docs.justia.com/cases/federal/district-courts/georgia/gasdce/1:2012cv00128/58441/20/
http://dockets.justia.com/


Court is P■ aintiff′ s motion

consュ deratiOn′  and fOr the

CRANTED.

to remand。   (Doc. no.

reasons stated be■ Ow′

10。 )  Upon due

the motiOn ■ s

I. LECAL STANDARD

Federa■ cOurts are cOurts Of limttted ぅuriSdttCtiOn and have

the power tO dec■ de Only certa■ n types of cases.   Kokkonen v.

Guardian  Ltt fe  lns.  cOc  Of Am.
′  5 1 l   U . s .   3 7 5′   3 7 7   ( 1 9 9 4 ) ,

2 2 8  F . 3 d  1 2 5 5′   1 2 6 0 - 6 1  ( 1 l t h
MorrisOn v. A■ ■state lndem. cO.′

C tt r.  2000).   Article tt I I Of the ConstitutiOn sets the Outer

boundar■ es of that power′  and it a■ so vests cOngress 帝 ュth the

discretion to determュ ne whether′  and to what extent′  that power

may be exercised by ■ ower federa■  courtso  MOrrison′  228 『 。3d at

1261.   Thus′  a district cOurt is empOwered on■ y to hear those

cases  for  which  there  has  been  a  congressュ ona■   grant  Of

jurisdictiOn.  Id.

The removaユ  of civ土 ユ actttOns tt s governed by 28 u.S.c.  S

1441′  whttch a■ ■Ows any defendant tO remove a state court actiOn

to  federa■   cOurt  if  the  federal  cOurt  would  have  origina■

jurisdttction over the matter Distrュ ct courts have orttgina■

うuriSdiCtion over  a■ ■  civtt■  actiOns  ttn which the matter  in

controversy exceeds the surn or va■ ue of や 75′000′  excユus■ve of

ュnterest and cOsts′  and is between cュ tizens of different states.

28  U.SeCs  S  1332(a) Additiona■ ly′  under  the  class ActioA

『attrness Act of 2005 (｀ C`AFA″ )′ distrttct courts possess or工 ginal

jurisdiction over any civ± ■ c■ass action ■ awsuit in which the



amount in contrOversy exceeds the sum or va■ ue of s5′ 000′ 000′

excユ usive of interest arld cOsts′  and any member Of a cユ ass of

pla■ ntiffs is a c■ tizen of a state different from any defendant.

28 Uos.c. S 1332(d)(2).

｀`On a motion tO remand′  the removュ ng party bears the burden

of estab工 土shing ぅ urisdiCtions″   D±3z v. Sheppard′  85 F。 3d 1502′

1505 (1lth Cttr. 1996).   ｀ ｀
where′  as here′  the plaintttff has not

p■ed a specific amount Of damages′
 the removing defendant must

prove by a preponderance Of the evェ dence that the amount in

controversy exceeds the ぅ uriSdiCtiona■  requttrement,″   Pretka v.

Kolter city Plaza ttI′  Inc.′  608 F.3d 744′  752 (1lth Cire 2010).

｀`
[R]emova■ frOm state cOurt is [jurttsdictiona■ ■y] proper if it

i s   f a c i a■ ■y a p p a r e n t   f r o m  t h e   c O m p■ a i n t   t h a t   t h e   a m o u n t   i n

controversy exceeds the ぅ uriSdictional  requttrement,″ Ide  at

754.   However′  removaユ statutes are construed narrowユ yデ where

P■aintiff and Defendants clash abput ぅ urisdicttton′ uncertainties

are resOュ ved in favor Of remand.  ,urns V. Windsor ttns. co.′  31

F . 3 d  1 0 9 2 ,  ■ 0 9 5  ( 1 l t h  C i r .  1 9 9 4 ) .   ｀ ｀
I f  a t  a n y  t i m e  b e f o r e  f i n a■

ヨudgment it appears that the districl court lacks subject matter

うuriSdiCtion′ the case shaユユ be remanded.〃  28 U.S.C, S 1447(c).

IIo DISCUSSION

P■aintiff′ s comp■ aint seeks damages under the GDAA.   The

GDAA′   codified  at  o.c.G.A.  S  18-5-l  eと   seq,′   provides  in

pertttnent part:

In the cOurse of engaging in debt ad〕 uSting′  it sha■ ■ be
un■ awfu■  for any person to accept from a debtor who resュ des
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土n [Georgia]′   either
fee′  cOntrェ butttOn′  Or
excess Of 7.5 percent

debtor to such persOn

directly or ュ ndirectly′   any charge′
combination thereOf in an amount in

Of the amount paid mOnthly by such

for distrェ butttOn tO creditOrs Of such
debtor . .

○.C.G.A. S 18-5-2.   The mOnetary pena■ ty fOr the viO■ atttOn of

O.C.G.A. S 18-5-2 is ｀ a`n amount equal tO the totaュ  Of aユ ユ fees′

charges′   or cOntributions paェ d by the debtor pユ us s5′ 000.00.〃

○.C.G.A. S 18-5-4.

Pttaintiff  K± ■■oran  a■ leges  that  he  ｀ ｀
was  contacted  by

Defendants  through  a  standard  marketing  scheme  emp■
oyed  by

Defendants tO target cOnsumers in the state Of Georgia wュ
th

persOna■   financェ a■  troub■ es.′ (COmp■ .  配  20,) According tO

K土ユ■oran′   ｀
｀
Defendants  represented  that  they  wOuユ d  ana■ yze

P■attntiff′ s  financial  situatiOn′   negOtiate  with  P■ aintiff′ s

creditors tO lower his ュ nterest rates and principa■  amount owed′

and resOlve htts debts for 40 to 60 cents On the dO■ ■ar.″   (Id. ¶

21.)  K土 ユユoran cOntends that his persona■  debt Obユ 土gatttOns′  at

the time of the alleged viO■ atiOn′   tota■ ed over S10′ 000.   He

then  avers  that  Defendants  (Or  their  agents)  charged  and

accepted  approxttmate■ y  S12′ 488,52  frorn  his  bank  account,

K土ユユoran aユ ユeges that at ■ east や 3′840。 24 of the money withdrawn

from his account′   and rece■ ved by Defendants′  was reta■ ned as

theュ r fee for the prOposed servュ ce,  U■ tttmate■ y′ he al■ eges that

the money accepted by Defendants exceeded the ■ awfu■  7.5 percent

thresho■ d establ上 shed by Georgia ■ aw.
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A .  C A F A

Plaintiff′ s mOtion tO remand first argues that Defendants

faュ ユed tO carry theュ r burden under CAFA to estabユ 土sh the mュ nュmum

amount  in  cOntroversy  as  requttred  by  s  1332(d)。
    cAFA′ s

requェ rement Of minュ mal diversェ ty of cュ tttzenshttp is not at issue

because P■ a■ntiff is a c■ tizen Of Georgia2 and the defendants are

c■ tizens  of  ca■ ifOrnュ a. Pユaintiff′ s  cOmp■ aint  specifttca■ ■y

seeks ｀ ｀
a tota■  amount of damages to the Pユ aintiff and Pユ aintiff

Cユass Members Of less than s5′ 000′ 000.′ (COmpユ .  at  12.)   A

plaintiff  is  Ordinarttly  deemed  tO  be  the  ｀ ｀
master  Of  his

compla■ nt′
′
 and′  as such′  a p■ a■ntiff is entit■ ed tO structure

the actiOn in a way that avOids federal jurisdictiOn.  see H± ■■

v.  Bel■s9uth Tや ユゃCOmms:′  =nc,′  364 F。3d 1308′  1314 (1lth C tt r.

2004) (｀`Thus′ the plaintiff is the master of the complaint′  free

to avoid federa■  」urisdictiOn by p■ eading On■y state claims even

where a federal c■ aim is alsO ava土 工ab■ e.″ )デ 」 ohnsOn v. Advance

Am.′   549  F.3d 932′   937  (6th cir.  2008) (the p■ aintiffs′   as

masters  Of theュ r cOmpユ aュnt′  were entttt■ ed tO restrュ ct  theュ r

propOsed c工 ass defin■ tiOn to ■ ncユ ude o卑 ユy cュ tizens of One state

to avottd minima■  diversity).  Defendants have fatt■ ed to provide

any evュ dence′  or even argue that the amount in contr9versy for

2    The proposed class of Plaintiffs fOr whOse benefit Pェ
aintiff K± 1loran

brings this actiOn is defined in the cOmplaint as: ｀ A`ll persons who′  while
residing  ■ n the  State  of Georg■ a′  lreceived Debt  Settlement  and/or  Debt
Ad」 usting services from century Debt ConsOlidation and/or Nationwide Support

Services′   Inc. after 」 u■y l,  2003′   and from whon the Defendants accepted′
cither direct■ y Or indirectly′  any charge′  fee′  contribution′  or cOmbination
thereof.″   (COmpl. ¶  28.)

3   Defendants Nationwide SuppOrt services and 」
oanne Garncau′ s ansMfrer adrnits

Plaintiff′ s  allegation  that  Defendant  Nationwide  Support  Services  is  a

Californ■ a company.
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this c■ ass actiOn exceeds the s5′ 000′ OoO cAFA threshOld.

CAFA′ s  amount  in cOntroversy requttrement  tt s not net  in

c a s e .

Thus′

this

B. Supp■ ementa■  JurisdictiOn

Despite this cOurt′ s inab上lity tO exercise subぅ ect matter

D  u r i s d i c t t t o n   o v e r   Pユ a i n t i f f′ s   c l a t t m s   t h r o u g h   t h e   v e h i c t t e

provided by cAFA′   the cOurt couユ d stiユユ have subject matter

うuriSdiction  based  upon  supplemental  ぅ uriSdictiOn. See  28

U.S.Ce S 1367(a).   when at least One named plattntttff satisfies

the   amOunt   in   cOntrOversy   requttrement   (and   the   Other

jurisdictiona■   e■ements  are  present)′   a  dttstrict  cOurt  may

exercise  supp■ emental  ぅurisdiCtiOn  over  the  c■ aims  of  Other

plaェntiffs in the same Article III case or controversy′  even if

those  Other  p■ aintttffs′    c■ aims  are  fOr  ■ ess  than  the

ヨuriSdictiona■  minimum fOr diversity jurisdictttOn.  Exxon Mobttle

Cprp:  v.  全 ■■apa二 ta4 SprV母 .′  =理 雪,′  545 U,S.  546′   549′   566-67

(2005)  (｀
｀
when  the  weエ ユー

pleaded  complaint  in  distrttct  cOurt

ユnCユ udes  multip■ e  cla■ ms′   all  part  of  the  same  case  or

controversy′  and some′  but not all′  of the claims are withttn the

court's originaユ ぅurisdiCtion′  does the cOurt have before it

a` n y civi■  actiOn of which the district courts have original

]uriSdiCtion′ ?  ェ t dOes.  . . . ェ t fo■ lows from thtts cOnclusiOn

that the threshO■ d requirement Of s  1367(a) 上 s  satisftted in

cases′  ユ土ke those nOw before us′  where some′  but not aユ ユ′ of the

plaintiffs ttn

controversy.″ ).

a dttversェ ty actiOn allege a suffttc■ ent amount in

工n  other  words′   as  ■ ong as  one  c■ a■m  ェ n
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P■aintiff′s weユユーp■eaded cOmpユ aint meets the test for originaユ

うuriSdictiOn′  the district cOurt has supp■ ementa■ ぅurisdictiOn′

SubうeCt tO certain exemptiOns′  Over attl other clattms that fOrm

part Of the same case or cOntroversy,  Id. at 559。

H e r e′   D e f e n d a n t s   c O n t e n d  t h a t  t h e  a m O u n t   i n  c o n t r o v e r s y

easi■y  exceeds  the  requttsite  s75,000  amOunt  fOr  P■ aintiff

K土ユユoran due tO his prayer fOr punitttve damages relatttng to his

fraud  claュ m. According  tO  Defendants′   K上 ユユoran  alleged

S8′840。24  in CDAA damages:  ゃ 3″840。24  土n compensatory damages

p■us the additiOnal statutory damages Of s5′ 000.   Defendants

urge the cOurt tO ェ ncェude pun■ tive damages ュ n the amount in

controversy ca■ culation fOr K± ■■Oran′ which′  上f Over s66′ 159。76′

wou■d meet the S75′ 000 threshO■ d.

It is undoubted■ y true that punitive damages are inc■ uded

in the calculatttOn of the amOunt in cOntroversy.  see MOrrttson′

228 F.3d at 1271 (｀ ｀
ェf there is an ttndttvttdual c■ ass member whOse

cユattm for compensatOry damages′  cOmbined with a prο  raと a share

of attorney′ s fees and the potentia■  cla■ m fOr pun■ tive damages′

exceeds s75′ 000′ then diversity 3uriSdiction exists .  .  .  .〃 ).

The argument thus bo■ ls down to the proper al10catiOn of the

punitive  damage prayer among the prOposed c■ ass.    P■ aintiff

contends that a c■ ass punitive damages c■ aュm must be aユ ユocated

pro rata to each class mettber.   on the other hand′  Defendants

argue that ｀ ｀
such a pro raむ a share must be al■ ocated among named

class members  .  .  .  .″    (Doce  no,  11′   at 5.) 王t fo■ lows′



according to Defendants′  that sュ nce K上 ■■oran ■ s the Only named

plaintiff in the case′  his pro rata share is loo名 .

Defendants  faュ ユ  tO cュ te any case  ■ aw tO  support  theュ r

contention hOwever.  Defendants cュ te to Lutz v. Protectttve Lttfe

lns. cOs′   328 F. Supp. 2d 1350 (scD.  F工 a、 2004)′   among other

cases′  tO show that ｀
｀
the cユ aュms Of unnamed class members are not

consュ dered when ca■ cu■ ating the amount in cOntrOversy .  .  .  .′

(Doc. no. 11′  at 6.)  However′  the cases upon whttch Defendants

re■ y are ュ napposュ te. For ュ nstance′   Lutz lnere■ y demonstrates

that S 1367(a) does nOt permttt supplemental 」 urisdictiOn Over a

class actiOn ■ n which unnamed class members meet the amount in

controversy requttrement′  but the named p■ aintttff does note  This

■s not at issue ェ n thtts case.

Converse■ y,  Eleventh circuュ t  case  ■ aw  c■ early  indicates

that the proper aユ ュOcattton for punュ tive damages ュ n cユ ass actiOns

is a pro rata a■ ■OcatiOn among the entire c■ ass of p■ aintttffs′

whether the sュ ze of the class ■ s known or unknown′  and whether

the plaュ ntiffs are named or unnamed.   Leonard v. Enter. Rent a

Car′  279 F.3d 967′  973 (1lth Cir. 2002) (punitive dalnages may not

be aggregated,  pun■ tive awards must be equa■ ly divェ ded among

c■ass members′  even though the sュ ze of the cユ ass and the amount

of damages sought by the c■ ass are undefined′  tO determine the

amount  in  controversy),  See  Morrison′   228  F.3d  at  12 64-65

(punitiVe damages lnust be equa■ ly divided among aユ ユ of the cユ ass

members), cohen vo Office Depot′  Inc.′  204 F.3d 1069′  1074 (1lth



Cir, 2000) (punitive damages must be a■ located pro rata to each

c■ass member).

The Court then turns to the amount of punュ tive danages to

a■■ocate  pro  rata  among  the  entire  class  of  p■ aintiffs.

Certaュ n■y  tt f  the  pOtentia■   punュ tive  danage  c■ aュm  ■ s  ■ arge

enough′  even after beュ ng a■ ■ocated even■ y across the c■ ass′  土 t

could  push  Plaintiff  K± 1loran′s  claim  above  the  S75′ 000

thresho■ dc   On this issue′  Defendants contend that P■ aintiff′ s

punitive damage could resu■ t in an award anywhere from S250′ 000

t o  S 6 5 0′00 0。   E v e n  ュ f D e f e n d a n t s  w e r e  c o r r e c t′  t h e y  s t i■ ■ fa■■

to meet their burden to show that K± 1loran′ s cユ aim exceeds the

S75′ 000 thresho■ do   Here′   accordttng to P■ aintiff′ s comp■ attnt′

｀`the Defendants have provided Debt Adう usting services to over

s i x t y  r e s i d e n t s  o f  t h e  S t a t e  o f  G e o r g i a  s i n c e  」 u■y l′   2 0 0 3 .″

(COmp■ .  ¶   34.) Dividing  De fendants′   highest  apprattsa■   for

punitive damages (S650′ 000) by the estimated minimum figure for

the proposed c■ ass (60 members) yie■ dS the highest potentia■

amount in controversy.  That ca■ culation is equa■  to S10′ 833.33.

The addittton of the punュ tive damages cla■ m abovё ′  the ｀
｀
fee′

′

damages  of  S3,840,24′   and the permitted S5′ 000  in  statutpry

damages  resu■ ts  in  K± ■■oran′ s potentia■   max■ mum  award  of

S19′ 673.57. Thus′   even  at  its  ■ argest  possュ b■ e  tota■ ′

K工■loran′ s  amount  in controversy is welユ ーbe■ow  S75′ 000 As

4    The COurt need not address

danages here because the highest

provide the requttsite amount in
matter う uriSdiCtion.

the appropr■ ate max■ muln award for punitive

figure offered by Defendants sti■ ■ fai■ s to

controversy for this Court to have subject



such′ this cOurt dOes not have subョ eCt matter 〕 uriSdttctiOn Over

P■a i n t i f f′ s  c l a i m s .

C. Attorney Fees

P■a■nttt f f  argues  that  an  award  Of attOrney  fees  ■ s

apprOprュ ate ュ n this case. ｀`
An order remanding the case may

requュre payment of ョ ust costs and any actua■  expenses′  inc■uding

attorney fees′  incurred ▲ s a re,ult Of the removal.″   28 U.Soc.

S 1447(c).   A district cOurt has discretiOn tO award attOrney

fees under s 1447(c) On■
y where the removing party ■ acked an

ObうeCtiVe■y  reasOnable  ba stts  fOr  seeking  remOval.  Martin  v.

「ran kユ in  c a p t t t a l  c O r p .′  5 4 6  u . s .  1 3 2 ,  1 4 1  ( 2 0 0 5 ) .    H e r e′  i t  i s

c■ea r  t h a t  D e f e n d a n t s  ■ ac k e d  a n objectively reasOnab■ e basis fOr

removュ ng the case.

正n Rae v. Perry′  392 「 ed. Appx. 753 (1lth Cir. 2010)′
 the

court was presented wュ th a factuaユ エy s■ mェlar sュ tuation.   Rae

■nvolved   a complaint′ together   with its supportin9

documentattton′   seeking  a  tOtaユ   of  ゃ 20′00o  土 n  cOmpensatOtty

damages on aユ エ Of its cOunts。   正 n affttrming the dttstrict cOurt′ s

judgment against the defendant fOr the plattntttff′ s reasonable

attorney fees under 28 UoS.ce S 1447(c)′  the cOurt noted that

the  defendant  fa■ ■ed  tO  present  evュ dence  shOwュ ng′   by  a

prepOnderance  of  the  evュ dence′   that  the  compensatory  and

unspecified  damages  ttn  the  cOmp■ attnt  (工 ncユ uding  punitive

damages) met the jurisdttctional amount.   ImpOrtant■
y′ the cOurt

concluded that the defendant′ s calculatttons were based on his

own specuユ ation and were therefOre not Objectttve■ y reasonab■ e.

10



Lttkewュ se′ this case ュ nvoユ ves an amount ttn cOntroversy ttssue

based On Pユ aintttff′ s c■ aim fOr compensatory damages (that is

welユ ーbe■ ow   the   3uriSdictionaユ threshold)  and  unspeciftted

pun■ tive damages. Defendants  asked this cOurt to app■ y the

constitutiona■ ■y一permissib■ e  ユ 土mits  Of  punitive  dattageS  tO

determine K土 ユユOran′ s amOunt in cOntrOversy.  Even thOugh Georgia

law  prOvttdes  a  genera■   s250′ 000  cap  on  punitive  damages′

○.C.G.A. 5 51-12-5。 1(b)′  the court accepted Defendants′  highest

prOpOsed  figure  Of  ゃ 650′ 000′  excユ usttve■y  tO  shOw  that  the

threshO■ d amount in controversy wouュ d st土 ユエ not be satisfied。

For Defendants′  nOtice of remOval tO have any merit′
 the Court

wou■ d have tO a■ low pun■ tive damages in an amount grossly in

excess  Of  the  Georgia  cap  and  a■ mOst  certain■ y  beyond

ConstitutttOna■  ュ土mュtatttOn,  MOreover′  E■ eventh cttrcu■ t precedent

c■early specュ fies that punェ tive damages are aユ エocated pro rata

among the entire class of plaュ ntiffs.   After consュ derat±6n of

the  entirety  Of  Defendants′ argument  fOr  subject  matter

」uriSdictiOn′   the  cOurt  cOncludes  that  Defendants  were  not

objective■ y   reasonable   in   their   anOunt   in   cOntrOversy

calculatione  see Rae′  392 Fed. Appx. at 756.

As noted

うuriSdiCtion.

are requュ red

III. CONCLUSION

abOVer Defendants bear the burden of estabユ ishing

Diaz′  85 F。 3d at 1505 Specュ fically′  Defendants

to prove by a prepOnderance of the evュ dence that

the   amount   in   contrOversy   exceeds   the   ぅ uriSdiCtiona■

11
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requirement,   Pret ka′
 608 「 .3d at 752.  Because Defendants have

fai■ ed tO meet their burden′
 Plaintiff′ s mOtttOn (dOCe no. lo) is

GRANTED.  P■ aintiff is instructed tO fttle a fee petitiOn ttithin

fourteen (14) days of the date of thtts Order.   The c■
erk tt s

DIRECTED to remand the case tO the superュ
Or cOurt of RttchmOnd

County′  Georgia.

at Augusta′   Georgia′   this /字セr day  OfORDER ENTERED

」anuary′  2013.

UN正狩E STATES DISTRICT 」 uDGE

SOU RN DISTRICT O「  GEORGttA

友
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