
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CEORCIA

AUGUSTA DIVISION

UNITED STATES OF AMERICA,

P■attntiff′

V .

SHAHttDA F. PATKA′

Defendant

l  Due  to Defendant's

Comp工 aint′  the Covernment′ s

8 ( b ) ( 6 ) .

failureイ  to file a responsive p■ eading to the

allegations are deemed admitted.  Fed. R. Civ. P.

☆

キ

★

☆

★

☆

☆

★

★

CV l12-138

O R D E R

Presently pending before the Court is the unitё d States of

America′ s  (｀
｀
Government″ )  motiOn  tO  enter  defau■ t  ぅ udgment

against Defendant Shahida F. Patka (｀ ｀
Defendant″ ).  (Doce no. 7.)

For the fo■ ■owing reasons′   the Covernment′ s motion is hereby

CRANTED.

I. UNDISPUTED FACTS・

During the fourth quarter of 2001 and the first and third

quarters of 2002′  Medical So■ utttons′  Inc. (｀ M`edica■  So■ utions′
′
)

coユ■ected its  empユ oyees′   withhe■ d federaユ   income and Federaユ

Insurance  Contributions  Act  (｀ F`ICA″ ) taxeS.   (COmp■ .  ■  4.)

However′   instead  of  paying  those  funds  over  to  the  Unュ ted

Uni ted  Sta tes  Of  Amer ica  v .  Patka Doc.  8
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States′   Medical  SO■ utttons  used  them  for  ■ ts  own  bus■ ness

expenses。    (工 d.)   Defendant was the vice president and a 50

percent Owner of Medical sOlutions.   (Id.  配  6.)   She ｀
｀
made

fttnancia■  decisions fOr [MediCa■  So■ utttons]′  had Check signing

authOrュ ty′  signed  checks′   and  authorュ zed payment  of  payro■ ■

during the relevant taxable periods.″   (工 d.)  Defendant ｀
｀
fa tt■ed

to ensure that [Medica■  solutions] paid″  the federa■  income and

FICA taxes at issue to the United States and permtttted Medica■

Soユutttons to use the funds tO satisfy its busュ ness expenses.

(Id. 配  5。 )  The lnternal Revenue Service sent notices of tax

assessments and demands for

(土d.  ¶   7)′  but  Defendant

payment of these funds to Defendant′

｀`
fatt■ed′  ne9■ ected′   or refused″  to

( I d .  配 8 ) ,satisfy these assessments,

On September 18′   2012′  the Government fttled suit against

Defendant under 26 U.S.co S 6672 to obtain trust futtd recovery

pena■ties (｀`TFRPs″)agattnst Defendant for an amount etua■  tO the

federa■   tax ■ 土ab土 ユities  ュ ncurred by Medica■   So■ utions.    The

Government also seeks to recover costs and the ュ nterest accrued

On the TFRPs and costs。  (Doc. no. 1.)  The covernment sent a

waiver of service summons to Defendant on SepteIIlber 19′   2012′

which Defendant signeo。   (Doc. no. 4.)  On November 21′  2012′

the C■ erk entered default against Defendant。   (Doc. no. 6.)  On

2  The  COvernment  has  supplied certified copttes  of  Defendant's  tax

assessments。   (See Ex. A.)
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ー

Apr± ■ 24′   2013′

defauユt ぅudgment.

f tt■ed the present mottton for

II. DISCUSS10N

｀`The  entry  of  a  defauユ t  3udgment ■s  commェ tted  to  the

.′   Hamm v,  DeKalbdiscretion of the distrェ ct cOurt  .  .

County′  774 F.2d 1567′  1576 (1lth Cir. 1985) (citation omitted),

see Fed. R. Civ.  P. 55(b). ｀`
Defendant′ s defau■ t does not ttn

itse■ f warrant the cOurt in entering a defau■ t ぅudgment. T h e r e

judgment

the Covernment

(Doc. no. 7.)

suffic■ ent bas■ s ュ n the pleadings  for

・
　

　

　

８

must be

entered. . . . The defendant is not held to admュ t facts that are

not we■ 1-p■ eaded or to admit conc■ usions of ■ aw.″    Nishimatsu

Constr, cO Houston Nat′ ■ Bank′  515 F.2d 1200′  1206 (5th Cir

1975).3 「or a default ョ udgment′  ｀t`hree distinct matters [are]

essentia■ in cOnsid9rttng any defauユt judgment: (1) jurisdictionデ

( 2 )  ■ 上ab土ユit y ,  a n d  ( 3 ) d a m a g e s .″   P i t t s  e x  r e■ .  P i t t s  v o  s e n e c a r

Sports′  Inc,′  321 Fo Supp. 2d 1353′  1356 (S.D. Ga. 2004).

This  Court  has  subject  matter  j urttsdttcttton  to  enter  a

federa■  tax ョ udgment against Defendant.   See 26 U.S.C. S 7402デ

28  U.S.ce  SS  133■ ′  1340′  1345。    Moreover′   the  Covernment′ s

submュ tted   Dec■ arations   estab■ tt sh  that   Defendant   tt s   not

ュncompetent′  an ■ nfant′  or serving in any of the branches of the

3 see BOnner ve city of Prichard′
 Ala.′  661

1981) (holding Fifth Circuit decisions made on or

are binding precedent in Eleventh Circuit).

「。2d 1206′  1207 (1lth Cir.

before September 30′  1981′



Uniformed Services,  (see white Dec■ . ¶  11デ  Russe■ ■ Dec■ .), 50

U.SeC, app. ss 511′   561, sec a■ s0 10 UoS.Ce S 101(a)(5).   At

issue′  therefore′  are Defendant′ s l上 ability and the calcu■ attton

of damages.

A.  Llabi■ ity

26 U.SeC, S 6672 seeks to assure that taxes coユ ■ected by

employers  are pa■ d

emp■ oyer′ s Officers

over to the Un■ ted states by ho■ ding an

respOnsュ b■ e fOr ュ ts de■ inquenc■ es,   S10dov

United States′ 436 U.S.  238′ 247  (1978). Section  6672

prOvュ des:

Any persOn  requュ red tO  c01lect′   truthfully  account
for′  and pay over any tax imposed . . . whO w■ ■■fu■ ly

fa■■s tO .  .  . truthfuユ ly account for and pay over

such tax . . . sha■ ユ′ 土 n addtttiOn to other pena■ ties′

be ■ 土ab■ e to a pena■ ty equa■  to the tota■  amount Of

the tax . . . not accounted for and pa■ d Over.

26 U.S.C. S 6672(a)。   The test for liab上 ユity under this statute

has  two  e■ ements:  ｀ ｀(1) a  responsible

wュユユfully faェ ユed tO perform a duty to .

person  (2) who  has

pay over federa■

emp■ oyment taxes.′    Brown v. un■ ted States′ 439 F. App′ x 772′

United States′   331776 (1lth Cttr. 2011) (quoting ThOsteson v

F.3d 1294′  1298 (1lth Cttr. 2003)).

1.   Defendant was a ReSpOnsib■ e Person under S 6672

Turn■ ng  to  the  ｀ ｀
responsュ b■e  person″   requュ rement  under

6672(a)′

Section 6672 respons工 b土工土ty is a matter of the power

and authority to make payment of w■ thho■ ding taxes′



which  is  not  disposュ tively determ■ ned by  corpOrate

tit■ e or positttOn.   正 ndictta of responsib土 ユ土ty inc■ ude

the  holding  Of  cOrporate  office′    contro■   over

fttnancュ a■  affaュ rs and authorェ ty to disburse corpOrate

funds′   stock ownershttp′   and the ab土 ユity to hire and

fttre employees.

Thosteson′   331 F,3d at 1299.

may be a ｀ ｀
responsible person″

States′   819 F。 2d 1008′   1011 (

C e r t aェ nl y′  m o r e  t h a n  o n e  p e r s o n

u n d e r  S  6 6 7 2′   C e o = g e  v .   U n t t t e d

l l t h  C  t t  r .   1 9 8 7 )′  a n d  t h e  c O u r t

ェnterprets this term broad■ y′

『。2d 805′  810 (1lth Cttr. 1991).

Wi■ ■土ams v.  United States′   931

In the present case′  Defendant

was  the  50  percent  owner  and  vice  president  of  Medical

Soユ utions.   In addition′  Defendant made financia■  decisiOns for

Medttca■  So■ utions′   had and exerc■ sed check一 stt gnュng authorュ ty′

and authorttzed payment of payroll during the relevant taxable

perェ ods.   Based on this level of contro■  of Medica■  So■ utions

g e n e r a■ ■y a n d  D e f e n d a n t′ s  c o n t r o■  o f  M e d i c a l  S o■ u t i o n s′ s  p a y r o■ ■

sp e c t t f i c a■ ■y′ t h e  C o u r t  f i n d s  t h a t  D e f e n d a n t  i s  a  ｀
｀
re s p o n s i b■ e

person″   under  S  6672. See  Brown′   439  F.  App′ x  at  773-77

(hOlding that the defendant was a ｀ r`esponsib■ e person″  where the

defendant  was  the  prゃ sュdent  of  the  company′   the  authorェ zed

signatory on the cOmpany′ s bank accounts′  signed the company′ s

payro■ l checks′   and was responsib■ e for collecting and payttng

empttoyment taxes for the company′ s emp■ oyees).

2.   The ｀ W`土ユユfuユness″  Element of S 6672



In applying the ｀ ｀
wi■■fuユ  fa工 ■ure″  e■ ement of s 6672′   the

E■eventh  Circuit  emp■ oys  a burden― shifting  scheme:  ｀ ｀
once  an

individual is estabユ ished as a  ｀ responsible person′  [under S

6672]′   the  burden  shttfts  tO  the  individua■   to  disprove

w±■■fu■ness.′′  Maュ ュoy V・  United states′  17 F.3d 329′  331 (1lth

C t t  r ,   1 9 9 4 ) .    T h e r e  a r e  p o w e r f u l  r e a s o n s  t o  p r o m O t o  e n e r g e t i c

g oヤ e r n m e n t a l  e n f o r c e m e n t  o f  t a x  l i a b土 ユit i e s .    ｀
｀
[T ] a x e S  a r e  t hё

ユifeb■ ood  of  government′    and prompt   and  certaュ n

Y・  United states′   295ava土 工ab± ■ity an imperious need.〃

Ψ.S. 247′  259 (1935)。   WithOut a decttsive′  expeditious mechanism

to co■ lect tax Ob■ igations′  the Unェ ted States would be forced to

resort to more extreme methOds. 正d.  at 259-60. Accordingユ y′

｀`
thё  usua■  procedure for recovery of debts is reversed in the

ftteld of taxatttono  Payment precedes defense′  and the burden of

thett r

Bu■ ■

proof′  normally on the cla■ mant′   is shifted to

ld.  at  260.    Further′   federa■   tax assessment

Interna■   Revenue

Helvering′  290 Uos

F.2d 1015, 1017-18

A  m aぅorit y  o f

have  a■ sO  appユ 立ed

Governlnent.   see′  e.g.′

1248 (1lth Cir. 2006)デ

318-19 (2d Cttr. 1994),

Servェ ce  ■ s  presumed  va■ ttd.

. 111, 115 (1933)デ  United states

the taxpayer.″

issued by the

See  We■ ch  v.

v. Chttla′  871

(1lth Cir. 1989),

the cttrcuits′  inc■ uding the E■ eventh Circuit′

this  scheme  when  the  c■ a■mant  is  the

United States ve Whttte′  466 F。 3d 1241′

United States v. McCombs′   30 F.3d 310′

United States v, Vespe′   868 『 .2d 1328′



1331 (3d C tt r.

1993 WL 185724′

Kttm′  111 『 .3d

｀`
responsュ b■e person″  in

■n a typical tax case′

this case would not disturb the posture

where the taxpayer bears the burden of

1989), United states v. Heerwagen′  No.  92-1635′

at ☆ 3 (5th Cttr. May 19′  1993), United states v,

1351′   1357  (7th c tt r.  1997),  united states

Strebler′  313 F.2d 402′  403-04 (8th Cir. 1963), United states v.

Mo■ itor′   337 『 .2d  917′   922  (9th  Cir.  1964)

undゃ r■ying this scheme are we■ ■―founded:

The  po■ icies

Had the taxpayer chosen to foユ ユow eュ ther of the more

typical  methOds  avaュ エable  for  questioning  his  tax

ユ土ab土 ユ土ty― such  as  a  suェ t  for  refund  of  asserted

overpayments一 he  wou■ d  have   had  the   burden   of

[perSuasiOn] . .  . We can see no reason why the

taxpayer  shOu■ d be  ■ n any better posュ tion when he

takes advantage of none Of the ava■ ■ab■ e procedures

and rather waュ ts unti■  the Government has tO resort to

enforcェ ng its l土 en before he attempts to cast doubt

upon the underユ ying tax ユ 土ab土 ユity.

McCombs′  30 「 .3d at 319.

Admitted■ y′  the ■ aw favors reso■ vェng cases on the merュ ts

over granting defau■ t 」udgments 工n re Wor■ dwttde Web Systems′

Inc.′  328 F.3d 1291′  1295 (1lth Cir. 2003) In addition′  this

burden― shttfting  scheme  permェ ts  the  Government  to  present

evttdence as to Defendant′ s wiユ エfulness′  a princip■ e element of

6672.  Neverthe■ ess′  as a■ ready described above′  S 6672 seeks to

assure payment of taxes cottlected by employers by ho■ ding a n

emp■ oyer′ s officers responsttb■ e for the empユ oyer′ s deユ inquency.

S■ odov′   436 U.S at 247  (1978) Pユacュ ng the burden on the

Ｏ
　
　
　
Ｓ

ｎ



persuasェ on The ｀ ｀respOnsttb■ e persOn〃  has better access to the

re■ evant infOrmattton than the covernment′  name■ y′ that person′ s

SubSeCtttVe ttntent and role in the empユOyer′s fa土ユure to send the

wュthhe■ d funds tO the Government.

Revenuer  530  U.S.  15,  21  (2000)

Ra■eユgh v. Iユエ土卑9ュs Dep!= Of

F u r t h e r r   t h t t  s   a■ ■oc a t t t o n

incentivizes  ｀ r`esponsib■ e

compan■ es  comply  wュ th  the

to  ensure  that  the■ r

self一 repOrt′   and  keep

defau■ ted defendant  byaccurate  records.

p■acttng the burden

persOns′
′

tax  code′

Rewarding工d.

of proof on the Government wOu■ d frustrate

these obぅ ectiVes′  not advance them.

Second′   a  number  of procedural  safeguards  m■ n■mュ ze  the

threat  of  erroneous  determュ nations. The  ttnterna■   Revenue

Servュ ce offers a number of admュ nェ strative mechanュ sms before a

tax assessment becOmes fina■  to reso■ ve the under■ ying dispute

or to prov■ de a refund for an erroneous co■ ■ection.   See Bu■ ■,

295 U.Se at 260。   MoreOver′  a default 3udgment may be overturned

ettther for ｀ ｀
good cause″  or for any of the reasons provttded in

Federa■  Ru■ e of Civ土 ユ Procedure 60(b).   red. R. Civ, P. 55(c)デ

see also Compania lnteramericana Export― Import′  S.A. v. Compantta

Dominicana′   88 F.3d 948′   951 (1lth Cir.  1996) (out■ ining the

factors to dも termine whether ｀ ｀
good cause″  has been shown).   In

the present case′  however′  Defendant not on■ y has spurned these

admェ nェ strative safeguards but also has forced the Government to



Upon  the  foregoュ ng′  it  is  approprュ ate  to  maュ nta■ n  the

Eleventh Circuit′ s burden― shifting scheme under S 6672 when a

pursue ■ itigation ■ n order

McCombs′  30 F.3d at 319.

to enforce Defendant′ s TFRPs See

by the Government.   Here′

the present su■ t′  she has

that she ｀
｀
w土ユユfu■ ■y fatt■ ed

federal emp■ oyment taxes.″

defendant defau■ ts ュ n a suュ t brought

because Defendant has defauユ ted in

fa■ ■6d to meet her burden to disprove

to perform a duty to .

See Brown′  439 F. App′ x

. . pay over

at 776.

According■ y′  the

estab■ 土shed Defendant′

Court conc■ udes that the

s ユ土abi■ ity under S 6672.

Government has

B . Damages

Cenera■ ■y′ court may enter a defau■ t 」 udgment without

conducting a hearing ｀
｀
主f the amount c■ a■med is a ■ tt qu■dated sum

or  one  capab■ e  of mathematical  calcu■ attton′
″
  or  where  ｀

｀
the

record adequate■ y refユ ects the bas■ s for the award vュ a a .  .  .

demonstration by deta■ led affidavュ ts establishing the necessary

facts.〃    Select Medica■  Corp. v. A■ len′  No.  5:11-CV-406(CAR)′

2012 WL 5879821′  at ★ 3 (M.D. Ga. Nov. 21′  2012) (citing Ado■ ph

Coors Co.  v.  Movement Against Racism and the K■ an′  777 F.2d

1538′  1543 (1lth Cttr. 1985))
｀`
An assessment of federa■  tax by

the lnternal Revenue Service is presumed va■ ttd.″  United States

v. McHaffie′  No.  1:07-CV-3012-CC′   2008 WL 572493′  at ☆ 2 (N.D.

Ca. Dec. 29′  2008) (citing Welch v. Helvering′  290 U.S. 111′  115



( 1 9 9 3 ) ,

I f   t h e

Bone ve Comm′ r′ 324 F.3d 1289′   1293 (1lth Cir。  2003)).

assessment  were  cha■ ■enged′   the  ｀
｀
taxpayer  bears  the

burden of overcomュ ng the presumption of correctness by provュ ng′

by preponderance of the evidence′   that  the Commissioner′ s

determinations were incorrect.〃    McHaffie′   2008 WL 572493′   at

★2. Here′   Defendant  has  not  disputed the  va■ idity of  the

assessments,

Moreover′   the  Decユ aration  of  lnterna■   Revenue  Service

Officer Be■ inda G. White and the certiftted copttes of Defendant′ s

tax  assessments  remove  any  question  as  to  the  amount  of

Defendant′ s T『 RPs and accruing interest.  (See White Dec■ .′ Ex.

A.)  TheSe tax assessments deta± ■ the pena■ ty ba■ ances against

Defendant: S37′ 505,79 for the fourth quarter of 2001′  S70′163.50

for the first quarter of 2002′   and S12′ 990.26 for the third

q u a r t e r  o f  2 0 0 2 .    (正 d c )   A  t r u e  a n d  c o r r e c t  s c h e d u■ e  o f  t h e

a c c r u e d  i n t e r e s t  i s  a■ s o  a t t a c h e d  t o  R e v e n u e  O f f i c e r  W h i t e′ s

D e c l a r a t i o n .   (正 d .′  E x .  B。 )   T h e  s c h e d u l e  d e t a± ■s t h e  a c c r u e d

i n t e r e s t   f r o m   D e f e n d a n t′ s   t a x   a s s e s s m e n t s   t h r o u g h  M a r c h   3 1′

2 0 1 3 :   や 44′808.2 4   f o r   t h e   f o u r t h   q u a r t e r   2 0 0 1   a s s e s s m e n t′

S49′799.6 6  f o r  t h e  f i r s t  q u a r t e r  2 0 0 2  a s s e s s m e n t′  and S 8′ 151.3 9

f o r   t h e   t h i r d   q u a r t e r   2 0 0 2   a s s e s s m e n t。    (I d . )    工 n  tO t a■ ′

Defendant′ s ■土ab±■土ty under S 6672 amounts to S120′ 659.55 in

assessed taxes and S102′ 759,29 in accrued interest through March

31′ 20■3.

10



III. CONCLUS10N

Based  upon  the  foregoing′   the  Government′ s  mottton  for

defau■ t 〕 udgment against Defendant (dOC. nO. 7) is CRANTEDo  The

Ctterk tts DIRECTED to enter ョ udgment in favor of the Covernment

and against Defendant Shahida F. Pat ka for the tota■  amount of

S223′4■8.84.  Interest sha■ ■ accrue from March 31′  2013 pursuant

to 28 U.S.C. S 1961(c) and 26 U.S,Ce SS 6601′   6621′ and 6622′

until the Governlnent is pa■ d in fuユ ユ.  Pursuant to Federal Rule

of Civil Procedure 54(d)′  the Government is awarded costs.  The

C■ erk is DIRECTED to TERMINATE a■ ■ deadttines and motttons′   and

CLOSE the case.

ORDER  ヨ NTERED

October, 2013.

at Augusta′   Georgia′   this _平五塗堂“
生day  Of

NDAL HALL

STATES DISTRICT 」 UDGE

RN DISTRICT OF GEORGIA
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