
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

TRACY ANTHONY MILLER,

Plainti既

V.

DENNIS BROWN,Wardcn,ct al.,

CV l12-166

Dcfcndants.

O R D E R

Aftcr a carcnュ,冴夕″θッο review ofthe nle,the Court concurs with thc Magistrate

Judgc's Report and RecoIIIInendation(``R&Rr),towhichottcctiOnshavcbccnilcd(doC,nOs.

51,53,54,55).l The Magistrate Judge recommcndcd thtt PlaintifPs case be dismissed

pursuantto Fcd.R.Civ.P,1l and 28 U.S.C,s1915(|)(2)(A),as the Magistratc Judgc found

that Plaintiffwas blatantly dishonest on his monon to procecdげ″乃/″,αPαι?夕r4iS(``IFP")and

that Plainti3rs allegttion ofpoverty was imtrue based on his flnancial activity in the mOnths

bcforc hc signcd his motion to procccd IFP。(Doc.no.44.)SpeCiflCally,thc Magistrtte Judge

found that PlaintiffstatedllnderpenaltyofpetturyOnhis IFP motion thtthe had nOtreceived

money fro虹l any sourccs ovcr thc pasttwelve inonths,whcn his prison trust account showed

lThe Courtis mind血l that Piaintiff has also ttled a`Notice of Appeal''in this case.

(Doc.no.56.)HoweVer,appeals may only be taken from flnal decislons,sutteCt tO Certain
exceptions care的1ly entlnciated in the stamtes,cOurt rules,and cases construing them.豊奎28

UoS,C.ss 1291-1292;Fed.R.Civ.P.54,Of note,the report and rccommendation of a

magistratejudgewhichhasnotbecnadoptedbythedistrictcourt``is not inal and appealable."

Pcrcz―Prie貿ov.AlachllaCntv.ClerkofCt.,148F。3d1272,1273(1lth Cir,1998).Accordingly,

asthere was no inal,appealable decision here,PlaintiIPs notice ofappeal was premattre,and
“a prematutt nOtile of appeal does■ot divcst the district court ofjurisdiction over the case."
United Statcs v.Kapelushnik,306F,3d1090,1094(1lth Cir.2002).
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h e  h a d  r c c e i v e d  t h r c c  d e p o s i t s  t o t a l i n g  S 9 0 1 . 1 9  i n  A p r i l  a n d  M a y  o f 2 0 1 2 . 2 にa t  2 - 3 . ) T h e

在ヽagistratc Judge also found that Plそ減rlti:Fhad spent a considerable al■ount ofmonёy in the six

months beforc hc signcd his motion to procccd IFP,1■cllxling giving S4,450.00 to threc

individuals dcspite reprcscnting that no onc was dependent on hiln fOr support arld spcnding

over S800,00 on“ Storc Pwchase[s]"at Augusta State Medical Pttson(“ ASMP"),and that

PlaintiIFthus“had sufflcicnt funds to prosecute a federal lawsuit,but instead chose to spend

those nmds on othcr matters."(璽.at 7(intemal quotation marks and citation omited).)

Plaintiff has submitted voltlminous,rcpetitve ottCCtiOns,most of which arc cither

unrcsponsive to the Maglstrate Ju(地e's analysis in the R&R or othcrwise lack meAte With

r c s p e c t t o  t h e  R & R , P l a i n t i f f n o w  a l l e g e s  t h a t  h e  w a s  n o t  b l a t a n t l y  d i s h o n e s t  o n  h i s  m o t i o n  t o

procccd IFP bccause hc did not undcrstand whatthc word“sollrces''rncant and was unaware

t h a t  m o n e y  h a d  b e c n  d e p o s i t e d  i n t o  h i s  a c c o u n t . G t t  d o C . n。.51, p p . 3 , 1 1 . ) P l a i nよffma d e

no indication on his motion to procccd IFP,howcvcr,thathc did not undcrstand whatthe word

“sources''Ineant3 orthat he was unaware ofhow much lnoncy wasin his account.4 MoreOver,

2As noted in thc R口
比軋 W町 lC the motion was not received by this Collrt for flling until

October of2012,Plaintiffdated the motio■ July 21,2012,(doc.■ 0・2,p.2),and thC Certiflcatc

f r o m  t h e  t t n a n c i a l  o館c e r  a t  A u g u s t a  S t a t e  M e d i c a l  P五s o n  a n dいe p五n t O u t  o f P l a i n t i t t s  a c c o u n t

are dated July 10,2012,(doc.nO.2-1)。PlaintifFcOntends inhis ottectiOns thatthe factthatthe

IFP IIlaterials were dated July of2012,whilehiscomplaintwasnotflledunti10ctobcrof2012,

bears some signiicance.ceO dOC.■ 0.51,p.5、)HoweVCr,the date the motion was reccived
has no bearlng on、vhether PlaintilFanswers were dishonest as ofthe date hc signed the rnotion.

3The COurt flnds Plaintitts assertion that hc did not know what the word``sourccs"

mcant suspect at bcst. As notcd by the Magistrate Judge in thc R翌比R,Plaintifftried to proceed

IFP in multiplc civil acはons in difFerent Di宙slons ofttis Disttict begillning in 201 1.(SCC dOc.

no.44,pp.3-4n.5.)In one such case,Plaintiffindicatedthat he had received money from``other

sollrces,''a scttlcment,in response to the salnc question on the lnction to proceed IFP. See

MElller v,Brown,CV lll-058,doci no.2(S.D.Ga.Apr.21,2011).

4Notably,inpriormotionsto prOceed IFP inthis Distdct,Plaintiffhas sttted that he was

unsure ofthe amountin histrust accounta Sec Mlllcr v.ChaDman,CV 611-060,doc.no.2(S.D.



Rule l l rcquircsthatapartyllndertakean inquiryreasonableunderthecircumstttncesto ensure

thc vcracityofthe assertions inhis ttlings.SccAthvood v,Sinttlet昼里島105F.3d610,613(1 lth

Cir。1997)oc/c″ /iα初),Plaintitt however,now asserting that he either did not的1ly

understand the questions on the rnotion or did not havc enough info....atiOn to answer thenl,

s,11l dcclarcd llndcr pcnalty of pcrJury that his rcsponses to thc questions wcre``true and

correct."(並00C,■0。2,p.2.)Accottingly,PlaintifPs otteCtOns offerno reason to depart

f r o m  t h e  M a g i s t r a t e  J u d g c ' s  a n a l y s i s  w i t h  r e s p e c t  t o  P l a i n t i f P s  d i s h o n e s t y  o n  t h c  m o t i o n  t o

procccd IFP.う

Plaintiffalso quibbles withthe Maglstrate Judge's flndings abouthis spending activlty,

offc拭ng various explanations forwhyhe expendedthe mnds,建 doc.■0.51,pp.7-9。)None

of this calis into question the Magistratc Judge's concluslon,howcvcr,that Plaintiff had

sufflcicnt funds tO prosecutc a federallawsuit,butinstead chose to spend thosc funds on other

matters,including giving his son S350.00 to flle a separate,ullrclated lawsuit。(Doc.no.44,

p.9.)

Pl五ntifPsrcmttningottectiOnsarclikewisewithoutmentandfailtoprovideanybttis

for dcparting from thc concluslo■s sct forth in thc R&R.AccordinglL PlaintifPs ottectiOns

are OVERRULED,and the Report and Recottmendation Of』 le Magistratc Judgc is

ADOPTED as ttle opinlo■of the Court. Therefore,PlaintifPs motion to proceed IFP is

DENIED(doc,nO.2),the Other pending modonsinthis casc are DENIED AS M00T(doc.

Ga.June l,2011);lMlller v.Brown,CV l12-020,doc.no.4(S.D.Ga.Feb.14,2012).

5The COurtis awarethatRじle ll ordinanlyrequires■oticc and anopportunityto respond
before the impos北lon of sancttons.Attwood,105F。3d at o13.That requirement has been
satisfled here,however,as Plaintiff had the oppormmty to nle ottect10ns tO the Wiagistrate
Judge'sR&R,ofwhich hctook的 1l advantageo Sec Hood v.Tompkins,197F.App'x818,819

(1lth Cir.2006)●θr c″ガα初).



nos.7,8,13,15-1,15-2,20‐ 26,32,35-40,43),and thiS action is DISAttISSED pllrsuant to

Fcd.R.Civ.P.1l and 28 UoSeC.s1915(c)(2)(A).6

SO ORDERED this(室 室埜軍捻り。fAp五 1,2013,at Augusttt Georgia

6Plaintiff also submitted a“Motion for Clariflcation of the Law and FollllS in HiS

OttCCtiOf'atterhe submittedhis OttcctiOns,In the motion,Plaintiffirst attcmpts to“cla五げ
'

hisottectiOnstOthettRbylcvelingnewallegations.(Doc.■ o.58-1.)UnderHoustonv.Lack,

487U.S。 2o6,276(1988),PlaintifPs motions are deemed flled on the date of execution and

delivery to prison ofrlcials for mailing,Here,Plaintiffdated the motion March 13,2013,(doc.

no.58,p.2),indiCating that it was unquestionably flled subsequent to the ottectiOns deadline,

March ll,2013,(doc.nO.45).ThuS,hOWevcr it is to bc classitte卜 as an attempt to clarify,

amend,or supplement his otteCtiOns bccause it comcs ater the deadline for submitting

O瑚eCtiOns,itis untimely and thus DENIED。(Doc.no.58‐ 1.)See state Conttactin貿&Enゴ 貿

CorD!王!Condotte Am.s lnc.,368 Fo Supp.2d1296,1300(S.D.Fla。 2005).

Of note,cvcn if this attcl判pt at raising additional o瑚ectiOns were timely,the newly

proFcrcd allcgatiOns would providc no reason to depart froln the R翌比R.  Plaintiff no、v

fantastically asserts that the Magisttate Judge and the Attomey General's Ofice requested

P l a i n t i f P s  t r a n s f e r  f r o m  A S M P  t o  G e o r g i a  S t a t e  P r i s o n ( ` ` G S P ' ' ) a n d  O r d e r e d  p t t s o n  o f t t c i a l s  a t

GSP to lock Plaintiff down and deny hinl,ブ″″夕/α″α,acccss to legal inaterials and the law
library,hot meals,and medical care.陸 doCe nO.58,pp.1-2.)Piaintitt also dcscribes an

allegcd phonc callin which the Magistrate Judge“assured''unspecifled prison ofrlcials``that he

would have[PlaintiF's]complaint dismiss[ed],"and in which``it was discussed that it would

be in best interest to ind[another inmate]not gullty of assaulting[Plaintitt and tO make

affldavits denying[PlaintifPs]claims."(璽.at 2.)In shOrt,Plaintiffnow purports to link the

WIagistrateJudgcandthcAttomeyGenerarsOttcetOthevastongoingconspiracyamongprison

ofrlcials at ASAだP and GSPto宙olate his拭ghts,as has been alleged in his fllings in this casc up
to this point. '「hese outlandish,baseless allegations obviously provide no plausible basis for

departing from the WIagistrate Judge's analysis in the R&R.

In the motion,PlaintifFalso appears to make anadditional request for ittunctiVC relici

(Doc.no,58-2.)That rcqucst and the other motions Plaintiff iled atter thc Magistrate Judgc
issued the R&R are DENIED AS M00T,however,as this case is now closed,(Doce nos,47,

48,50,52,58-2.)
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