
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

LERON ARMSTEAD,

Plainti電

V.

FNU BLANT,Correctiona1 0frlcer H

(Ex,Sergeant),et al.,

CV l12‐ 172

Defendants,

O R D E R

ARer a carei■,ガタ″οッο re宙ew ofthe flle,the Courtconcllrs withthe Magistrate Judge's

RepOrt and RecoIIllnendation(``R&賢
'),tO Which otteCtiO■

s have been flled。l lnthe R&R,the

WIagistrate Judge recoIIllnended dismissing Plainti虻's complaint becausc he had failed to

cxhaust his administrative remedies.Speciflcallちthe Magistrate Judge found that PlaintilFhad

not utilized all steps in the grlevance procedurc bcfore coIIImenclng this case, lncluding

appealing any adverse decislons to the highest level possible, (Doc.■ o。 7,pp. 3-4.) The

Magisttate Judge also noted that Plaintiffdated his complaint November l,2012,less than one

m o n t h  a t t e r  t h c  i n c i d e n t  t h a t  f o . 1 1 l e d  t h e  b a s i s  o f h i s  c o l ■l p l a i n t . Q 座上a t  2 , 5 。)

Inhis ottectiOns,Plaintiffasserts that he iled a foェェェェal grievance on Octobcr 25,2012,

and that he received an initial response from the Warden on Novettber 5,2012,stating that the

野tevance was being fowarded to“ intemal investigatons''for re宙ew。 (Doc.■o。9,pp.1-2.)

Thus,PlaintifF states that he did not appeal before flling his complaint becausc his foェ1ェlal

grievance had not yet been denied. As the Magistrate Judgc noted in the Rだ 比R,■owever,

IPlaintuFsubmittedtwo lettersinresponse to the F翌比IもonetO the Clerk ofCourtand the
other to the Wiagistrate Judge,which the Court liberally construes as ottectiOns.(Doc.■o.9`)

Armstead v. Blant et al Doc. 10

Dockets.Justia.com

http://dockets.justia.com/docket/georgia/gasdce/1:2012cv00172/59115/
http://docs.justia.com/cases/federal/district-courts/georgia/gasdce/1:2012cv00172/59115/10/
http://dockets.justia.com/


because exhaustion ofadministrative remcdics is a`ゃrecondition"tO flling an action in federal

court,Plaintiffhad to cOmpletc the entire administrative grievance procedllrc b多″ initiating

this suit.Hi貿黛ittbottom v.Carter,223F.3d1259,1261(1lth Cir.2000)oC/C″ ガα初);see alsO

M l l l e r  v . T a n n e r , 1 9 6 F 。3 d  l 1 9 0 , 1 1 9 3 ( 1 l t h  C i r , 1 9 9 9 ) 。2

Hcrc,the Magistrate Judge correctly concluded that it was apparent from PlaintifPs

original complaint that he had not completed the administrative process. With his ottectiOns,

Plaintiffhas onlymade thatlack ofexhaustionmore plain,by stating that he flled his complaint

on Novemberl,2012,follr days佐乃″he received ttl initial response to his fo....al grievance

frona the Warden。3 Plaintiffhas therefore provided no basis fbr departing llom the MEagistrate

J u d g e ' s  c o n c l u s l o n  t h a t  P l a i n t i f f  f a i l e d  t o  s a t i s t t  t h e  e x h a u s t i o n  r e q u i r e m e n t  o f  4 2  U . S . C .

§1997e(a),and his otteCtiOns are OVERRULED.

Accordingly,the Report and RecoIImendation ofthe Magistrate Judge is ADOPTED

as the oplnion ofthe COurt. Therefore,this case is DIShttISSED without preJudice for failure

to lxhaust administrative remedies,and thtts ci宙l actlon shall be CLOSED.

S 0 0 R D E R E D  t t s♂ 空姿 守 。f J a n u a r y , 2 0 1 3 ,航A u g u並らG e o r t t a

2c)ther federal circuits have silnilariy held that the PLRA does not allow a plaintiffto

exhaust admittstrative relnedies while his case is pending.」蚤過MIcKlllnev v.Carev,31l F,3d

l198,1200(9th Cir.2002);F砿 edina_Claudio v.Rodrittez― コ砿ateo,292F.3d31,36(lst Cir.

2002);JackSOn v.Dist.ofColumbia.254F。 3d262,269(D.C.Cir.2001);Freelnan v.Francis,

196F.3d641,645(6th Cir。 1999);PereZ V.Wisconsin Dep't ofCorr.. 182F。 3d532,538(7th

Cir.1999)。

31ndeed,Plaintittstates inhis otteCtiOns that he has still■ot received a flnal response to
his foェ.ェ.al grievance,let alone appealed that response to the hghest level possible,the Ottce

ofthe CoIImissloner.(See dOce no.9.)
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