
IN THE UNITED STATES DISTRICT COURT

FOR THE SOWHERN DISTRICT OF GEORGIA

AUGUSTA DIVIS10N

JULIAN E.ROCHESTER,

Pctitioncr,

V.

T.W.THRASH,et al.,

Respondents.

ORDER

ARer a careful,冴夕″οッθ revicw ofthe flle,thc Court conctlrs with the Magistrate Judge's

Repolt and RecoIImendation(``R&Nウ ),tO Which otteCtiOns have been flled(doc.nOS.8,9).

Petitioner coIImenced tlis case by sub■litting aP/ο sc flling which was docketed as a habeas

corpus petitionunder28 U.S.C.§ 2241.Petitioner soughttoproceedブ ″プbttα P,比 β夕円な(``IFP")。

(Doc.■o。2-2.)Pctit10ner alleged l■Lis flling that there is a“nation wide conspiracy,"headed

bythc PttsidentoftheUtttedStatcsandappcallngtoinvolvc cveryfedcraljudgc who hasrulcd

on a rlling frOrn Petitioncr,to stop his accessto the courts andhis release from incarceration,and

which was also plotting``to kill and let[him]die."(Doc.no.1,p.9.)PetitiOner also appeared

to左1lcge that he was``kidnappcd''frorn Augusta,Georgiain 1995 by“two SCDC―Guards,"and

detahed illegally pursuant to invalid warants and forged indictmentsc od.at 2.)As thc

在ヽagistrate Judge noted, the remainder of Petitioncr's ■onslnsical pleading was either a

repetition ofthese fantastic allegations or othettwise indiscemible.

The Magistrate Judge found that,to the extent Petitioner sought habeas corpus rclief

under28 U.S.C.s2241,jllnsdictionwasplainlylacking inthe SouthcrnDistrictofGcorgia,as
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Petitioneris incarcerated in SouthCarolina.l The Magisttate Judge mrther fbund that Petitioner

cOuld nOt proceed IFP in a non―habeas civil action becausc he has had three cases dislnissed as

frivolous,and he falled to establish that he was`柏nder imlninent dangcr of serious physical

上Jury'うin accOISdanCC with28 U,S.Ces 1915(g).Ultimately,thcMagistrateJudge recommcnded

that this act10n bc dislnissed withOut preJudice.

Petitioner submitted ottectiOns to the Magistrate Judge'sR&R.(Doc.nos.8,9.)

Petitioner's OtteCtiOns,however,1lke all ofhis fllings in this case,are FnOStly nonsensical. To

the extent the otteCtiOns are responsive to the R&R,Petitioner fantasticaliy alleges that thc

Magistrate Judge andthe underSi311ed,as well asthe Court's docketingclerks,havc`30incd"the

nationwide conspiracy against hm,and thatthe tlnfavorable andingS in the Magistrate Judge's

recommendation were“fraud."(See二雄neraltt dOC.nOs.8,9.)As these otteCtiOns do not

plausibly call into question the Magistrate Judgc's analysis in the R翌 比R, thcy are

OVERRULED.

Of note,the Magistrate Judge issued thc R盟比R on January 28,2013. Pctitioner then

submitted ttro amendments,however,which,though dated January 26,2013(doc.nO.6,p.5)

and January 28,2013(doce nO.7,p.9),Were not received for iling llntil February 4,2013.

Bclausc Rcspondents have neither been served■ or flled an answer,Petitioner is authorizcd to

amend his pleading as a matter of五ght.See Fed.R,Civ.P.15(a)(1)。 While the preferred

hethod fOr amendmentis to include all allegations in a single docllment rather than amending

in a piecemeal fashion, the Court will in this instance read Petitioner's amendments in

COttunction with his original plcading。(畳妻doC.■OS.6,7.)

T h a t  h a v i n g b e e n  s a i d , t o  t h e  e x t e n t  h i s  a m e n d m e n t s  a r c  d c c i p h e r a b l c , P c t i t i o n e r  s i m p l y

lThe Magistrate Judge subsequently recommended thatthe petition be dislnissed rather

than transferrcd undcr 28 UoS.C,s163 1 because ofits nonsensical nattre.(Doce no.3,p.3,)



reiterates the allegations in his original plcadingo Namely,Pctitioner again alleges that there is

a nationwide conspiracy to prevent his access to the courts and his release ttom incarceration

and to`let[hiln]die."(Doc.■ o.6,pp.3-4;doc.no.7,pp.6-8,)PetitiOnゃ r likewise repeats the

allegation that he was``kidnapped"froln Augusta,Georgia,in 1995 and has bccn detained

lllegally in South Carolina cver since.(Doc,no.6,p.3.)PetitiOner has also added,however,

t h a t  h e  s e e k s t o  p r o c e e d  u n d e r 4 2  U . S . C .§1 9 8 3 , t h e  F e d e r a l  T o r t  C l a i m s  A c t , a n d  s t a t e  t o r t l a w .

色 a t  l . )

Thus, the WEagistrate Judge's analysis applics with equal force to the pleading as

amcndcd。 」urisdiction ovcr a habeas corpus pctition brought under 28 UoS.C.§2241 ls still

lmpropcr here,as Petitioner is incarccrated in SouthCarolina,and the Court declines to transfer

the case pursuant to s 1631 given the nonsensical namrc OfPetitioner's fllings. To the extent

Petitioner seeks to proceed in a non―habeas civll action in federal court,he may not do so

becausc hc has had thrcc prior cases disllissed as frivolous,and he has failed to establish that

he was“under imminent danger of settous physical ittWプ'in aCCOrdancc with 28 U.S,C.

s1915(g)when he commenced thislawsuit.2

Acco】dingly,the Report and RecoIImendation ofthe Magisttate Judgc is ADOPTED

as the opinlo■ofthe District Court,as moditted herein bascd on Petitioner's amendments.To

thOcxtentPetitionerscekshabeascottuSttliet hismotiontoproceedIFP isM00T,and to the

extent Petitioncris attempting to procccd in4 non―habeas civil action,his motion to proceed IFP

is DENIED。 (Doc.■o.2-2.)In either event,this case is DISWIISSED WITHOUT

2wvhile Petitioner asserts that the purported conspirators identifled in his pleading are

going to“let[hiln]diC"(dOC.nO,6,pp.3‐4;doc.■o.7,pp.6-8),thiS COnclusory allegation falls
well short ofestablishing iIIminent danger ofsenous physical ittury.畳妻Sklllem v.Jackson,
CV 606-49,2006 WL 1687752,at*2(S.D.Ga.Jllne 14,2006)(``[G]eneral and conclusory
allegations are not sufflcient to establish the iIIminent threat of settous physical harln.")

(CitatiOns omitted).



PREJUDiCE,Petitioner'slnotions for appointmcnt ofcounscl,for a“speedy hcaring,''and for

discovery are DENIED AS「 400T(doc.■ OS.2-1,5-1,5‐2,10),and this civll action is

CLOSED.
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