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This matcer is before the court  on

Leave  to  Amend  h i s  comp l -a in t .  (Doc .  33 ' )

i s  De fendan t ' s  Mo t ion  to  D ism iss  -  (Doc .

I. BACKGROUND

Pla in t i f f  f i l ed  su i t  i n  t h i s  cou r t  on  December  27 ,  2oL3

asse r t i ng  a  c fa im  under  the  Equa l  Pay  Ac t  o f  1963 ,  29  U 'S ' c -

s  206  (d )  a r l d  29  u . s . c .  s  215  (a )  ( 3 )  .  (Doc .  1 .  )  On  , Janua ry  9 ,

20L4 .  P ta in t i f f  moved  to  amend  h i s  comp la in t .  (Doc .  9 ' )  As

Defendant had not yet f i fed a responsive pleading, the court

granted Plaint i f f  leave to amend as a matter of  course under

Federa t  Ru le  o f  C i v i l  P rocedure  15 (a )  (1 ) .  (Doc .  11 . )  P fa in t i f f

u l t imatel-y f i led his First  Amended Complaint  on , fanuary 31,

20L4, Lo which he added a Ti t le VTI retal iat ion cfaim on gender,
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l - ^ . ,a  .e r rd  ne j -  i . )n .  l  ^ r ' i  d i  n  . r r . r r rndq :s  wef l  aS a  hos t i le  wofk

environment cfaim. (Doc. 13 .  )  Defendant t imely f i led i ts

mo t ion  to  d i sm iss  P la inL i f f ' s  F i r s t  Amended  Comp la in t  on  Apr i l -

2 ,  20L4 .  (Doc .  16 . )  The re ,  De fendan t  a rgued  tha t  t he  Cour t

l acked  sub jec r  ma t t e r  j u r i  sd i c t i on  ove r  P - l a i n t i f  f  ' s  Equa I  Pay

Ac t  c la im  and  a f l  P la in t i f f ' s  T i t l e  V f I  c fa ims  -  save  one  -  we re

subject to dismissal  for fa i ture to exhaust administrat ive

remed ies .  ( I d .  a t  7 -L3 . )  P fa in t i f f  opposed  the  mo t ion  to

dismiss, but al ternat ively requesCed l-eave to amend his First

Amended complaint  " to more cfear ly art iculate the al fegat ions of

the complaint" and waive recovery of damages under the Equal Pay

Act to l -ess than $10,000 so this Court  coufd retain

ju r i sd i c t i on .  (Doc .  25 . )  On  June  l -2 ,  201 -4 ,  t he  Cour t  aga in

granted Plaint i f f  leave to amend (Doc. 26) and Plaint i f f

s imultaneously f i led his Second Amended Complaint . t

Subsequent ly,  on ,July 3,  2014, Defendant f i led a mot ion to

d i sm iss  P la in t i f f ' s  Second  Amended  Comp la in t .  (Doc  .  28  . )

Echoing his f i rst  mot ion to dismiss, Defendant argues that

Plaint i f f  has fai led (1) to af fege any speci f ic comparators or

facts descr ibing his work as substant ial ly s imi lar to that of

females in his of f ice to substant iate his Equal Pay Act c.Laim, '

(2) to ident i fy a s ingle discr iminatory act or event forming t .he

t  P la in t i f f  re fe rs  to
the third complaint on the
i d F n t - i  F f  i l -  > e  l - h F  S p . . n d

this pleading as his Amended complaint- As this is
d o c k e t  ( D o c s .  1 ,  1 3 ,  a n d  2 7 ) ,  t h e  c o u r t  w i l l

Amended ComplainL.



basis of  his Ti t fe VII  compensat ion discr iminat ion and

retal iat ion claims; and (3) to exhaust administrat . ive remedies.

Again,  Pfaint i f f  has opposed the mot ion to dismiss, but

sj-multaneously f i les a mot j -on to amend his Second Amended

C n m n  r r  n f  I  . \  / - r r r F  \ \ F  I  l a ^ a , ' l  . l a f  a n l -  c  ' r ,  h ' S  C l - a i m s .  "

I I .  D I S C U S S I O N

Pfaj-nt i f f  seeks leave to amend his Second Amended Complaint

t o  bo l sEe r  h i s  c l a im  unde r  che  Equa -L  Pay  Ac t  w i t h  " spec i f i c

comparators and facts which demonsLrate his work is

substant ial l -y s imifar to that of  femafe comparators in Che

o f f i ce .  "  (Doc .  33 .  )  De fendan t  moves  t o  d i sm iss  P fa i n t i f f '  s

F l c tua  l  Pav  Ae f .  c l a im  in  i f s  en t ' i r e . f v -  as  we l l  as  two  o f  t h ree  o f

P la in t i f f ' s  T i t l e  V I I  c fa ims  as  i nsu f f i c i en t l v  p fed  and  fo r

fa i f u re  to  exhaus t  admin i s t ra t i ve  remed ies .  (Doc .  28 ,  aL  8 -14 . )

The  Cour t  f i r s t  reso l ves  P la in t i f f ' s  mo t ion  fo r  f eave  to  amend .

--^1d under Federal  Rule off t> ct  9s.rrEr 4-L

Civ iL  P rocedure  15 (a )  i s  g i ven  f ree l y .  Foman  v .  Dav i s ,  371  U .S .

17A ,  IA2  (L962 ) ;  Saew i t z  v .  Lex ing ton  I ns .  Co . ,  133  E .  App ' x

695 ,  699  (11 th  C i r .  2005)  (pe r  cu r iam)  .  Tha t  sa id ,  l eave  to

amend is not automatic,  and a tr iaf  court  may deny such leave

" i n  t he  exe rc i  se  o f  j t s  i nhe ren t  power  t o  manage  Lhe  condL rcL  o I

l i t i ga t i on  be fo re  i t . "  Reese  v .  He rbe r t ,  527  F .3d  1253 ,  1 -263

(1 l th  c i r .  ?OQQI ;  Harge t t  v .  va l l ey  Fed .  sav .  Bank ,  60  F .3d  754 ,



761  ( l - 1 - t h  C i r .  1995 )  Howeve r ,  " I u ]n l ess  t he re  i s  a  subs tan t i a f

r .Fas^n  f r )  den \ . r  ' l eave  fo  amend .  f he  d i  sc re t i on  o f  t he  d i s t r i c t .

cou r t  i s  no r  b - road  enough  to  pe rm ic  den ia I . "  Bu rge r  K ing  Corp .

v .  Weave r ,  159  F .3d  131 -0 ,  1 -319  ( l l t h  C i r .  1999 ) .

In Foman, the supreme Court  ident i f ied several  reasons that

may  j usL i f y  deny ing  Leave :  " undue  de lay ,  bad  f a i Lh  o r  d i l a t o r y

6 ^ + - i v a  t - h a  h . r t -  . \ f  t - h A  m . \ \ r : n l -  r a h a > t -  6 , . 1  f - : i  l r r r a  t - ^
I / $ !  

e

def ic iencies by amendments previously a11owed, undue prejudice

to Ehe opposing party by virtue of al-lowance of the amendment,

- - - . l l  ! , , -  i -  i - . ,  ^ .  - n a n , . l m a n l -  , /  F . r m ^ n  ? " 1  I T  q  ^ i -  1 a ? .  c a a  - 1 d ^
L  d r r L r  I  u L r ! ! r y

, Jameson  v .  A r row  Co . ,  75  F .3d  L528 ,  1534 -35  (11 th  C i r .  1996 ) .

Courts also consi-der whether undue preiudice to the movant wi l f

resul t  f rom denying l -eave to amend. Lockett  v.  Gen. Fin.  Loan

Co .  o f  Down town ,  623  F .2d  LL28 ,  l - L31  (5 th  C i r .  1980 ) . ' ?

- . ^  ^ a u r L  i s  m i n d l u l  L h a t  . + -  i s  . ' c * f  i  r a t r r  n n r f  - e r r rr - l u L r - L  L - L v r i o  r  !  y r  L . . L f  l c t l

to the spir i t  of  the Federal  Rules of  Civi l -  Procedure for

decis ions on the meri ts to be avoided on the basis of  mere

technical i t ies.  The Federal  Rules rejec!  the approach t .hat

pleading j -s a game of ski l f  in which one mj-sstep by counsel may

be decisive to the oulcome and accepe the pr incipl-e that the

purpose of pleading is to faci l - i tate a proper decis ion on the

mer . i t s . "  Foman .  371  U .S .  a t  181 - -82 .

'  qgg  Bonner  v .  C i ty  o f  p r ichard ,  ALa. ,  661
1 q a 1  I  l h ^ l d i n d  F i f f h  c i  ' : c u i t  d e c i s i o n s  m a d e  O n  o r
are binding precedent in the Eleventh Circuit) .

F - 2 d  L 2 O 6 ,  1 2 0 ?  ( 1 l t h  C 1 r .
be fo re  Sep te rnbe r  30 ,  1981 ,



The  Cour t  f i nds  no  reason  to  deny  PLa in t i f f ' s  Mo t ion  to

Amend at th is stage. Al though Plaint i f f  has presented no

argument as to why the Court shoul,d again grant him feave to

amend  beyond  t she  i ncan ta t i on  o f  " i n te res ts  o f  j us t i ce ,  j ud i c ia t

'  - - . ]  ^ 1 ^ r ; + ' r  
"  D a f  a n A . z n f  I  i l r c r r i  e o  h r <  n ^ 1 -  n r a e a n i  6 . . 1  ^ ^ , ,c r v ' r w l L y ,  o r r u  r a d l a L J  t ) r L  p . E J E r r L q \ . r  d r r y

evidence to indicate that Plaint . i f  f  has manaqed his case with a

wrongful  mot ive or that Defendant would be severely prejudiced

in this case i f  the proposed amendment is al lowed. r  After

ca re fu l  r ev i ew  o I  P la i n t i f f ' s  p roposed  Th i rd  Amended  Comp la in t ,  a

the only changes he seeks to make refate to Count I ,  h is cfaim

under  the  Equa l  Pay  Ac t .  (Doc .  33 ,  p .  1 . )  Spec i f i ca l l y ,  he

proposes to add ten (10) paragraphs of comparator data and

desr - r ' in l -  ions  c r f  the  work  he  and those r . . rmr . ra ra f  ^ r<r  nar fng6gd,v v t l l l r ' * !  $ u v !  9  I , U .  l v

(Doc .  33 ,  p .  6  ( *P f  . ' s  3d  Am.  Comp l  . " ) ,  t i  9 i  16 -25 .  )  A f t . hough  no t

as comprehensive/ the Court  f inds some evidence of comparator

i  n f o rmaL ion  i n  P Ia i nL i f f ' s  Eo rma  I  Comp la in t  f i Led  w i t h  r he  Equa l

Empl-oyment Opportuni ty of f ice,  which Defendant has had in his

possess ion  s ince  f i f i ng  i t s  f i r s t  mo t ion  to  d i sm iss  i n  Ap r i l

t  That  o ther ,  fu tu re  L i t igan ts  may rece ive  a  "wrong s igna l , .  about  the
a o - f L ' s  p u r p o r  r e a  w - . L 1 - n g n e s s  t o  a c c o o l  o a r o e L L o l l y  d e t : : i e l , r  p  o a d i r g s  . s

neither persuasive nor correct. Moreover, DefeIldant asserts that to pemit
amendment  wouLd be  to  q ive  P la in i i f f  t ' four  b i tes  a t  the  app1e. "  (Egg Ooc.
3 5 ,  p .  3 . )  T h a t  . i s  t e c h n i c a l l y  c o r r e c t /  b u t  t h e  C o u r t  p o i n t s  o u t  p l a i n t i f f ' s
first amendment was within his right in the absence of a responsive pleading,
and Defendant dj-d not object to his subsequent motion to amend. (Doc. 11;
D o c .  3 5 ,  a t  3 - 4 . )

'  . fusL  as  d iscussed in  Note  L ,  supra ,  P la in t i f f  re fe rs  to  th is  p lead ing
as  the  Second Amended Compla in t .  ( !gg  noc .  33 .  p -  6 - )  As  th is  i s  the
f o u r t h  c o m p l a j - n t  o n  t h e  d o c k e t  ( D a c s .  L ,  ! 3 , 2 7 ,  a n d  3 3 ) ,  t h e  C o u r t  w i l l
identify it as the Third Amended cornplainb.



201 .4 .  (See  Docs .  16  &  28 ,  Ex .  B ,  p .  9 )  .  W i t h  such  no t i ce ,  any

prejudice Defendant may suffer on account of  th is amendment does

no t  reach  the  .Leve f  o f  "undue .  "

Nevertheless, Plaint i f f  is  represented by counsel.  The

Court  therefore instructs Plai-nt i f  f  that no further amendments

wifL be granted absent far more compel- l - ing just i f icat ion than he

has provided to date.  The Court  also recognizes the ef fort  and

t. ime Defendant has expended in submit t ing two motions to dismiss

to  the  Cour t .  Even  t . hough  Coun ts  I I ,  IT I ,  and  IV  o f  P ta in t i f f ' s

Third Amended ComplainL are ident ical-  in af l  respects to Counts

I l  ,  I I I ,  and  IV  o f  P fa in t i f f ' s  Second  Amended  Comp la in t  such

that i t  would be proper for the Court  to make a determinat ion on

the meri t .s of  those claims, the af legat ions Plaint i f f  seeks to

add to Count I  are in l imately related to Count f f -  Moreover,

Defendants do not seek dismissal  of  Count IV. Thus, as only

Coun t  I I I  i s  r i pe  fo r  t he  Cour t ' s  cons ide ra t i on ,  t he  Cour t

re luc tan t l y  dec l - i nes  Lo  ado ress  De fendan t ' s  mo t ion  to  d i sm iss  a t

th i s  t ime .

P la in t i f f ' s  Mo t ion  to  fo r  Leave  to  Amend  (Doc .  33 )  i s

GRANTED. He shall have SEVEN (7) DAYS fron the date of this

Order to f il-e his THIRD AMENDED CO!4PLAINT in accordance with the

terms of th ls order as a st .and-al-one entry on the docket. .  The

Cl-erk is therefore DIRECTED to TERMINATE Defendant,  s Mot ion to

D ism iss  P la in t i f f ' s  Second  Amended  Comp l -a in t  (Doc .  28 )  .



Defendant shall- have TWENTY-oNE (21) DAYS

order to renew his mot. ion to dismiss or

P la i n r j  f f ' s  Th i r d  Amended  Comp la in t ,

ORDER EtillIERED

C a h f  a m l - \ a r  ? n 1 1

at Augusta, Georgia,  th is

from the date of  thas

otherwise respond to

/N u^o or
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