
IN THE I'NITED STATES DISTRICT COURT FOR
SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

THE

ITOHNNY BRANTI,EY ANd ROBERT

POU,

D l r i h f  i  F f q

FERRELL ELECTRIC,
.JAMES N. FERRELL ,

Defendants move

1 0 1 ,  1 0 2 ,  1 0 3 . )  T h e

cv  aL4 -o22

to str ike the declarat ions of

D ^ r r  , - T ^ a 6 ? r  I d : m c  T . - r n r . a  R a r n a c

any accompanying exhib i ts .  (Docs

par t ies have expended a great  deal

INC

M .  *

and

Defendants.

O R D E R

Plaint i f fs  Johnny Brant ley and Robert  M.  Pou brought  th is

: c , l -  i  nn  e . r :  i ne l -  l - ha i r  f . r r .ma r  cmn l . r r r e r  F ' e r ra l  I  F l l c . f  r . i  / -  Tn .  ,  and

i ts  owner and pres ident ,  James N.  Ferre l l ,  Lo recover  unpald

over t ime wages pursuant  to  the Fal r  Labor  Standards Act  ( "FLSA" or

" t h e  A c t " ) ,  2 9  U . S . c .  S  2 0 1  e t  s e q .  D e f e n d a n t s  n o w  m o v e  f o r

summary j  udgment  and to s t r ike ev idence submit ted by Pla int i f fs  in

suppor t  o f  the i r  br ie f  in  opposi t ion.  For  the reasons that  fo l low,

t h e  C o u r t  D E N I E S  D e f e n d a n t s '  m o t i o n s  t o  s t r i k e  ( D o c .  1 0 0 , I 0 A ,  I 0 2 ,

103)  wi th one except ion (Doc.  99)  and DENIES Defendants '  mot ion for

summary judgment  on af }  grounds (Doc.  85) .

MOTIONS TO STRIKE

P l a i n t i f f

and Mart in

.  9 9 ,  1 0 0 ,

of  t ime and

Brant ley et  a l  v .  Ferre l l  E lect r ic ,  Inc.  e t  a l Doc.  111
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energy f i l ing and responding to these mot ions, '  which many cour ts

have descr ibed as " t ime wasLers.  "  see,  e jg_: ,  Haynes v.  Twin cedars

v . \ r r t -  h  x ' '  F ' : m i  l r z  q a r . \ r q . ,  I n c - ,  N o -  5 : 1 0 - C V - 3 2 1 - C A R ,  2 0 1 2  W L  8 9 5 5 9 9 ,

a t  * 5  ( M . D .  G a .  M a r .  a 5 ,  2 0 a 2 ) ;  P u r d e e  v .  P i l o t  T r a v e f  C t r s . ,  N o .

c v  4 o ? - 0 2 8 ,  2 0 0 9  w L  4 2 1 9 ' 1 6 ,  a t  * 1  ( S . D .  G a .  F e b .  L 9 ,  2 0 0 9 )

F-^{-  $  f . ,  r  -  r  ̂ - -  i  I  is  c fear  Lhat  the mat ters s t r icken have noL u l  r r  ! E - -

n ^ q e i h l a  r c l : l -  . i n n q h i n  f o  f h e  ( ] o n f r o \ / e r s r '  : n d  m a r r  n r c i r r d i n r-  - - - - -  -  .  - -  J y  
" L c r y  P I E J  u r ] t u e

. r t -  h a r  r \ r r . t - \ '  - n / ' t f  i . n s  l - . \  e - r ' i k a  : r a  . t F n F r : 1 1 . r  d i  e f ' a r z n r p d  "  M C N a i fu  L r r s !  y q !  L /  I

. ? o  F  e  h h  ) A  l  , ) q n  1 ) q ' 7  / M  n  a : r  ? O n ? )u uPl/ .

Moreover,  the terms of Federaf Rufes of  c iv i l  Procedure 12 ( f )  and

?(a) make clear that only "redundant,  immater iaf ,  impert inent,  or

scandafous matter"  in a pleading may be subject t .o a mot ion to

str ike.  Br iefs or memoranda, object ions, or af f idavi ts may not be

attacked through this mechanism. Rindffeisch v.  Gent iva Health

S e r v s . ,  I n c . ,  9 6 2  F .  S u p p .  2 d  1 3 1 0 ,  1 3 1 6  ( N . D .  G a .  2 0 L 3 ) ;  J e t e r  v .

M o n t g o m e r y  C n t y . ,  4 8 0  F .  S u p p .  2 d  L 2 9 3 ,  1 2 9 6  ( M . D .  A l a .  2 0 0 7 ) .

Never theless,  g iven that  Pla int i f fs  submit ted the chal lenged

declarat ions in  opposi t ion to Defendants '  mot ion for  summary

i r r , , l r ' r m a n i -  t - h a  d a l - l ^ r a l -  i ^ y t q  m r r c l -  n n m n l r z  r , r i t h  j - h F  r c r n r i r c m c n l g  g f

F e d e r a l  R u l " e  o f  C i v i l  P r o c e d u r e  R u f e  5 6 ( c )  ( 4 ) .  R u I e  5 6 ( c )  ( 4 )  m a k e s

i  I  n l : i  n  j - h a f  s ' r . h  d e c l a r a t i o n s  " s h a : l  I  h a  m a d e  n n  n . ^ ' l . ^ ^ - - 1y r q r r r  I J L !  - u ] r d  r

knowledge,  shal l  set  for th such facts  as would be admiss ib l ,e  in

1 Defendants fi led five separate motions to strike, to \a'hich Plaintiffs
responded by  f i l i ng  (1 )  a  reques t  (Doc .  107)  and amended request  (Doc .  109)
fo r  leave ho  f i le  cured  dec la ra t ions  (Dacs .  LO9-L ,  IO9-2 ,  L09-3 ,  LO9-4) ;  (2 )
a  reques t  fo r  leave Lo  f i le  f i ve  b r ie fs  w i th  page l im i t  p ro tec t . ion  (Docs .
L O g - 2 ,  L O 9 - 5 ,  L o 9 - 6 ,  I 0 9 - ' 1  ,  r 0 9 - 8 ) ;  a n d  ( 3 )  f o u r  a d d i t i o n a l  b r i e f s  i n  t h e
event the Court denied Plaintiffs leave to fi le with protection from the page
l i m i t s  ( D o c s .  1 1 0 - 3 ,  1 1 0 - 4 ,  1 1 0 - 6 ,  1 1 0 - 7 ) .
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comperenr

authori ty

1 .

2 .

and shat l  af f i rmat ively show thaL t .he af f iant is

to  tesL i f y  t o  the  ma t te rs  s ta ted  the re in . "  De fendan ts

=  I  i  i - : n r z  n f  a h i a r ' l -  i n n e  l a r c c l r r  r r n s r r n n . r r l -  F d  h r z  e n va  t  r  L e r r /

f rom th is  c i rcu i t ,  which incfude the fof lowing:

Paragraph-by-paragraph object ions based on the
Federal  Rules of  Evidence;

The decfarat ions are
knowledge;

The decfarat lons
. l  l 6 - r 1 - i ^ h c .

The declarat ions
di  scovery;

not

conta in l , I I I y

^ ^ * ^ ^ - ^  l
P s !  - v i r a r

conc lusory3 .

4 . were not  d iscfosed dur inq

The sham affidavit rufe appl" j-es; and

The declarat ions do noL sat is fy  the ver i f icat ions
r e q u i r e m e n t s  o f  2 8  U . S . C .  S  1 7 4 6 .

The court  takes not ice of  the complaints set forth in 1

through 3. A speci f ic rul ing on each objectr ion is unnecessary,  as

the emphasis placed on each of the chal lenged staLemenLs is

i m n l  i c i I  i n  t h e  C c )  r f ,  e  r r r ' l i n . r  n n  s r r m m ^ r v  i  d o m e n l -  T h e  C o r r f t  1 S

. ' a r ' \ a h l  a  . \ f  r c r z i  c r ^ r i  n . r  l - h F  r F l  F \ r n n l -  p r r i d a n n a  r o c n r i - a d  h r r  t h gu q l / g ! r v

summary j udgment standard and other binding precedent,2 without

resort ing to an exclusionary process- N a t ' L  L i f e

A s s u r a n c e  C o .  o f  c a n a d a ,  6 3 2  F . 2 d  5 2 4 ,  5 2 9  ( 5 t h  C i r .  1 9 8 0 )  ( n o t i n g

1-  t -1_r  l -  t -  ha  . . . \111^ t -  m:1 ,  d+? i  L6r x q l n r  r l i q r a r r : r r l  i m n r n n c r  n n r i i  n n q  n f

5 .

6 .

2 For example, the law is clear in this circuit that evidence need not be
presented in admissible form at summarT judgment as long as the evidence
wou ld  be  admiss ibLe a t  t r ia l -  see  Jones  v .  UPS cround Fre iqh t ,  6S3 F .3d
i .2a3,  J -293-94 (11 th  c i r .  zorzxaaf f i  hearsay)  ;
McM4l ig !__ I__r l9b lE9 l ,  88  F .3d  rs73,  1s84 (11 th  c i r .  1996)  {same)  ;  Pr ince
t to tE l ,  s -a .  \ . r .  g lake  var ine  c rp . ,  No-  11-053?-Ws-M,  2O12 wL 4 '7 I1 ,8g7,  a t  *L

n .5  (S .D.  A la .  Oct .  2 ,  2012)  (address ing  cons idera t ion  o f  unauthent ica ted
e x h i b i t s ) ;  C o o p e r  v .  S .  C o . ,  2 L 3  F . R . D .  6 8 3 ,  5 S 6  ( N . D .  c a .  2 0 0 3 )  ( s a m e ) .



declarat ion submit ted in  connect ion wiLh a mot ion for  summary

j  udgmenl-  and consider  Lhe remainder  of  the test imony or  s tatement)3;

H a y n e s ,  2 0 7 2  w I '  8 9 5 6 9 9 ,  a t  * 7  ( s a m e ) .

A s  t h e  r e m a i n i n g  c o m p f a i n t s  a f f e c t  t h e  a d m i s s i b i l i t y  o f  t h e

support ing declarat ions in  the i r  ent i re ty ,  the cour t  addresses each

in turn.  P la int i f fs  do not  contest  Defendants '  ob ' ject ions to the

decfarat ion of  Mr.  Menefee but  have fa i led to wi thdraw l t .  (Doc.

108-2 at  1 . )  Thus,  the cour t  GRANTS Defendants '  Mot ion to s t r ike

M r .  M e n e f e e ' s  d e c l a r a t . i o n .  ( D o c .  9 9 . )

A. The Sham AfEidavit RuTe

DefendanLs argue that the court  shouLd str ike Plaint i f f

D r - h { - r  ^ r z ,  -  - n ^  o r r i n l - i f f  p . \ 1 r ' q  n . r s f  - d c n n s i  f i  . r n  n o s f - m O t i O n '- D r d r r L f c y

decfarat ions because they "do not  address 'new'  issues,"  but  rather

\ \ c a a L  l - ^  r a d i  n . a l  l \ ,  / - h : n . r a , /  r r r i . l r  q r ^ r . \ r n  f  . ] - t - i - ^ - - '  / n ^ -  1 n , )- - r u ! r , v r t j  , . -  a t  8 ;

Doc .  103  a t  8 . )  Recogn iz ing  tha t  pa r t i es  may  t r y  t o  escape  summary

judgment.  by using af  f  idavi t .s to create issues of fact  where none

exist ,  the Eleventh circuiL has al lowed an aff idavi t  to be

d i s r a c r a r r i a d  e s , r  " c h a m "  i f  i f  f l a i l v  r : o n f r . a d i . . l - q  a a r - i a r  d a n . r g i t i o n

fes i  imonv  i n  a  manne -  l - ha j -  . ann^ l -  ho  a . rn l a i 16 f l .  Van  T .  JUnk inS  &L L  r  L  r  
" r v r r  

t ,  v v  v , ! Y

A s s o c .  v .  u . s .  I n d u s .  ,  7 3 6  F . 2 d  6 5 6 ,  6 5 7  ( l - l - L h  c i r .  1 9 8 4 ) .  u n d e r

the sham aff idavi t  rule,  "  lwlhen a party has given cfear answers to

'  s e e  B o n n e r  v .  c i t y  o f  P r i c h a r d ,  A l a . ,  6 6 1  F - 2 d  L 2 o 6 ,  L 2 0 ?  ( 1 1 t h  c i r .
1981)  (ho ld ing  F i f th  c i rcu i t  dec is ions  made on or  be fore  september  30 ,  1981,
are  b ind ing  precedent  in  E feventh  C i rcu i t ) .

" Defendants deposed Mr. BranEley on August 21, 2oJ-4 a13d Mr. Pou on
Septernlcer L9, 2oa4. They signed their supporting declarations on Febnrary
18,  2015 and February  1 ,9 ,  2Oa5t  respec t ive ly ,  approx imate ly  th ree  weeks  a f te r
Defendants moved for surnmary judgments.
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unambiguous quest ions which negate the ex is tence of  any genuine

issue of  mater ia f  facL,  that  par ty  cannot  thereaf ter  create sucLr  an

issue wi th an af  f  idav i l -  that  merely  contradic ts ,  wi thout

explanat ion,  prev iously  g iven c lear  test imony.  "  Id .  The sham

a f f i d a v i t  c o n c e p t  a p p l i e s  i n  I - L m i t e d  c i r c u m s t a n c e s :  "  [ e ]  v e r y

discrepancy conta ined in  an af f idav i t  does not  just i fy  a d is t r ic t

c o u r t ' s  r e f u s a f  t . o  g i v e  c r e d e n c e  t o  s u c h  e v i d e n c e . "  T i p p e n s  v .

C e l o t e x  C o r p . ,  8 0 5  F . 2 d  9 4 9 ,  9 5 3  ( 1 1 t h  C i r .  1 9 8 6 ) .  T h e  C o u r t  m u s t

be carefu l  to  d is t inguish "between d iscrepancies which create

f r A n s n ^ r a n l -  q h a m <  a - A  A i  c ^ r e n > n n i  o c  ' . ' h i C h  C l . e a t e  a n  i S S U e  O f

. r o d i h i  l  i f r z  n r  . r . \  l - r ]  i - h F  r " r e i  c h l -  . \ f  f  h a  e v i d e n c e .  "  T d .  a t  9 5 3 .

Accordingly ,  the movant  bears a hea\ ,y  burden to exc lude a

decfarat ion or  af f idav i t  as a sham. Merr i t t  v .  Hub Int ' f  sw.

A g e n c y  I r t d . ,  N o -  1  :  0  9  -  C V -  0  0  0  5  6  - J E C ,  2 0 1 1  W L  4 0 2 6 6 5 L ,  a t  * 3  ( N . D .

c a .  S e p t .  1 2 ,  2 o L a )  ( c i t i n g  I n  r e  S t a n d  \ N  S e a l ,  P r o d s .  L i a b .

a f f t  d ,  4 6 6  F .

For aI I  o f  the statements that  the DefendanLs sav v io late the

sham af f idav i t  ru fe -  which they have "argued" by s lapping a label -

in  a char t  o f  ob ject ions -  Defendant .s  fa i l  to  point  to  any

unequi-vocaf  quest ion or  answer in  Pla int i f fs '  deposi t ions that

d i r e n j -  l r z  . o n f r a d i . ' f  a n v  q l - a f  F m F n F  i n  D l a i n t i f f s '  d e c f a r a t i o n s .  T h e

Court  wi l ]  not  scour  hund-reds of  pages of  deposi t ion test imony to

search for  ev idence that  might  bofster  Defendants '  argument .

Defendants appear  to  take the most  of fense to sect ions of

Pfa int i f fs '  decfarat ions that  set  for th in  qreat  deta i l -

L i t i g . ,  6 3 6  F .  S u p p .  2 d  1 3 3 3 ,  1 3 3 5  ( N - D .  G a .  2 O O 9 ) ) ,

A p p t  x  7 7 9  ( 1 r t h  C i r .  2 0 L 2 1  .



t 'Catculat ion [s]  of  Unrecorded compensabfe Time. "  (Doc. 89-1,

f u  29 -35 ;  Doc .  9o - r ,  l l n  26 -32 ;  Doc .  1 -o2  a t  9 i  Doc .  103  a t  9 . )

Defendants argue that

Pl-a int i f fs '  a f  f  . idav i t -s  make no ment ion why they now
provide deta i fed,  data dr iven est imates of  the number of
unpaid over t ime wages they worked.  Dur ing d iscovery,
Pla int i f fs  swore that  they could not  come up wi th a
reasonabfe est imate for the number of hours
owed .  Pfa int i f fs  coul -d not  ident i fy  any speci f ic
weeks they had worked more than 40 hours yeE not  been
proper ly  paid.

( D o c .  1 0 2  a t  9 ;  D o c .  1 0 3  a t  9 . )

The cour t  fa i ls  t .o  see the re levance of  P la int i f fs '  prec ise

damages calcufat ions at  th is  s t .age.  As d iscussed in f ra,  Anderson

v .  M t .  C f e m e n s  P o t t e r y  C o . ,  3 2 8  U . S .  6 8 0 ,  5 8 7 - 8 8  ( 1 ' 9 4 6 )  '  s e e s  o u t

the appropr ia te s tandard for  determin ing whether  a p la inc i l f  has

presented suf f ic ient  ev idence of  damages to avoid summary j  udgment

in  an FLSA case,  and speci f ic i ty  is  not  requi red.  7\nderson fur ther

^ ! ^ L ^ l  F l ^ ^ r

[ t ]  he emp]oyer  cannot  be heard to compla in that  the
damages fack the exactness and prec is ion of  measurement
l -  h : l -  r^r^r r ' l  d  l - rc  noss i  t r ' l  e  had he kenf  records in  accordance
\r i th  i -hc recnr i  rements of  .  the Act .  And even where
the lack of  accurate records grows out  of  a  bona f ide
mlstake as to whether  cer ta in act iv i t ies or  non-
act iv i t ies const i tu te work,  the employer ,  hav ing received
the benef i ts  of  such work,  cannot  object  to  the payment
for  the work on the most  accurate basis  possib le under
the c i rcumstances.

r d .  a t  6 8 8 .

M o r e o v e r ,  b y  P l a i n t i f f s '  c o u n s e l ' s  o w n  a d m i s s i o n ,  P l a i n t i f f s /

sworn decfarat ions were made in  par t  to  at tempt  Lo rebut

nF f  pnd^n j -  s t  ^ r (T r rmFn i - -  t ha t  Lhe  gL Ia l l gn . ra . l  f  r a \ t a l  j .  i  ma4 !  Y  u r L v r r e  u r r q  f  ! E r r :  e v

m i n i n i s .  ( D o c .  1 0 8 - 2  a E  I 2 - L 3 ;  D e f s . '  B r .  a t  1 6  ( ' T h e  f e \ r  m i n u t e s



l P l a i n t i f f s ]  m a y  h a v e  s p e n t  d r i v i n g  f r o m  a  j o b  s i t e  a t .  t h e

end of  a day is  de min imis;  in  the event  that  the Court  f inds that

t .he t ime const i tu tes work i t  is  not  compensable as de min imis. , , )  ;

s e e  J .  F e r r e l f  D e p . ,  D o c .  8 3 ,  a t  2 ' 7 - 7 5  ( r e v i e w i n g  e a c h  o f

P l a i n t i f f s '  L i m e s h e e t s  a n d  t e s t i f y i n g  t h a t  t r a v e f  t i m e  r a r e f y

exceeded ten mlnutes for  each address or  works i te  ident i f ied)  .  )

Such an at tempt  to  rebuL issues that  Defendants ra ised is  per fect ly

l e g i t i m a t e  o n  P f a i n t i f f s '  p a r t .  T h e  C o u r t ,  t h e r e f o r e ,  w i l f  n o t

e x c f u d e  L h e  d e c l a r a t i o n s  o n  t h i s  b a s i s .

B. FaiTure Eo DiscTose During Discovery

Defendants ra ise a number of  arguments refated to purpor ted

discovery v io lat . ions that  shroufd resul - t  in  the Court  ignor ing a l I

o f  the suppor t ing declarat ions.  To summar ize.  (1)  Jasen Adams,

name was not  inc luded in  Pla int i f fs .  in i t ia l -  d isc l -osures as an

indiv idual  l ike ly  to  have d iscoverabfe in format ion (Doc-  1OO at  2-

3 ) ;  ( 2 )  L a n c e  B a r n e s '  n a m e  w a s  n o t  i n c l u d e d  i n  p l a i n t i f f s '  i n i t i a l _

d isc losures as an ind iv idual  l ike ly  to  have d iscoverable

i n f o r m a t i o n  ( D o c .  f 0 1  a t  3 ) ;  ( 3 )  D e f e n d a n t s ,  p o l i c y  m a n u a l ,

s u b m i t t e d  a s  a n  e x h i b i t  t o  M r .  B a r n e s .  d e c l a r a t i o n .  s h n r r l d  l a y g

been produced by Pla int i f fs  in  conjunct ion wi th in i t ia f  d isc losures

o r  s u p p l e m e n t e d  t h e r e a f t e r  ( i d .  a t  3 - 4 ) ; 5  a n d  ( 4 )  " p l a i n t i f f s '

t Plaintiffs contend. that the policy rnanual at issue - a version in place
at Ferrefl Electric before .tuly 2012 ..h/as produced (many times) an
d iscovery , "  (Doc ,  108-2  a t  18  n-15  (emphas is  added)  . )  F rom Che record ,  th is
contentron appears to be true. plaintiff pou,s interrogatory responses
incLuded a l ink to a shared drive on which the policy manual was stored-
( D o c .  1 0 0 - 2  a t  9 ;  1 0 0 - 3  a t  B . )  I t  i s  n o t  p r o p e r  f o r  t h e  C o u r t ,  b y  i t s  o l r n
investigation, to verify the functianalit.y of the l ink or the verEion of the
polj-cy manual t.o whi-ch the l ink was attached, but at the very leasL,

7



o f

dcnos i  1-  i  on t .est  i  mon ies conta ined e i ther est imates or only

. . \n . l r r<. r r \ /  est imafes and not  the i -n format ion Pla int i f fs  now

provide"  about  damages,  and Defendants " repeatedly"  requested such

informat ion before l iL igat ion and throughout  d iscovery (Doc.  I02 aE

4 - 7 i  D o c .  1 0 3  a t  3 - 7 ) .

As a threshold matLer ,  Defendants geek to excfude at  Least  two

the declarat ions sole ly  because they d id not  have the

nnnn r l -  r r n i  l -  \ , '  f  6  s . . r r r f  i r r i  za  f  ham d r r r i no  d i  s . . \ r r a r \ , '  r / qaa  n . ' r , , -  - l  
00  a tv y P v !  u u r r t L l  u t v v v v v ! ] .  \ Y : "

2 ("This court  shoul-d str ike the Decfarat ion of  ,Jasen Adams in i ts

ent i rety as the Declarat ion was not disclosed to the Defendants

unt i l  the t ime of f i l ing [and] was not properly produced in

discovery.  ")  ;  Doc. 101 at 4 ( ' tThis court  should str ike the

Declarat ion of  Lance Barnes in  i ts  ent i re ty  as Lhe Decfarat ion was

not  d isc losed to the Defendants unt i l  the t ime of  f i l ing and

was not previously produced in discovery." t  - )  "Recent cases have

genera] l -y held that draf t  af f idavi ts,  and communicat ions with

. - ^ i  - ! j n _  ! a  _ ^ - _ a r e d  h r f  f  h a  r , r / 1 r k _ n r o d u c tu ( J u - t - t 5 c - L  . L e - L c r L . l r r 9  L \ J  c t r r r ( , L c t v f  L - ,  a ! E  u u v E r E u  ! y

rule."  I  CraRLEs AI,AN WRTGHT & ARTHUR R. MTLLER, FEDERAT, PRAcrrcE AND PRoCEDURE

S  2 0 2 4  n . 2 3  ( 3 d  e d .  2 0 1 0 )  ( c i t i n g  R a n d l e m a n  v .  F i d e l i t y  N a t

I n s u r .  C o . ,  2 5 1  F . R . D .  2 8 I  ,  2 a 4 - 8 6  ( N . D .  O h i o  2 0 0 8 ) ;  s e e  a L s o  L i v e

Nat ion Wor l -dwide,  Inc v .  C o h l  ,  N o .  1 0 - 2 4 1 4 4 - C I V ,  2 0 1 1  W L  5 5 9 7 3 4 8 ,

a t  * 2  ( s . D .  F 1 a .  N o v .  1 7 ,  2 0 1 1 ) P l a i n t i f f s '  a n d  t h e  n o n - p a r t i e s '

Plainliffs also used the policy manual at issue as an exhibit during the
depos i t ions  o f  James N.  Fer re l l ,  the  owner  and pres ident  o f  Fer re l l  E lec t r i c ,
and Andren Wi lson ,  Fer re l l  E lec t r i c ' s  o f f i ce  managfer ,  he ld  on  Decenber  8 ,
2014 and Decerd f ,e r  a0 ,  2Oa4 respec t ive ly -  (J .  Fer re l l  Dep-  Ex .  16 ;  w i l son
Dep. ,  Doc-  81 ,  Ex ,  16 . )  The Courb  conc ludes  tha t  Defendants  cannot  be  harmed
by Plaintiffs' purported failure Lo produce a policy manual, promulgated -by
Defendants, that always has been in Defendants/ possession.

I



executed aff idavi ts remained work products unt i f  Pfaint i f fs '  counsef

efected to serve and f i le them- The court  therefore decl ines to

exclude the declarat ions on this basis.

1.  Jasen Adam.s t  and l ,ance Barnes '  Declarat ions

A fa i fure to  idenLi fy  a wi tness as requi red by Federal  Rufe of

c iv i l  Procedure 26 (a)  and (e)  bars a par ty  f rom of fer ing that

w i L n e s s  " t o  s u p p f y  e v i d e n c e  o n  a  m o t i o n ,  a t  a  h e a r i n g ,  o r  a t  t r i a f '

u n - Z e s s  t h e  f a i L u r e  w a s  s u b s t a n t i a f l y  j u s t i f i e d  o r  i s  h a r n l e s s . "

F E D .  R .  c r v .  P .  3 ?  ( c )  ( 1 )  ( e m p h a s i s  a d d e d )  .  * T h e  b u r d e n  o f

e s t a b l i s h i n g  t h a t  a  f a i f u r e  t o  d i s c l o s e  w a s  s u b s t a n t i a l l y  j u s t i f i e d

o r  h a r m L e s s  r e s t s  o n  t h e  n o n d i s c l o s i n g  p a r t y .  "  M i t c h e L l  v -  F o r d

M o t o r  c o . ,  3 1 8  F .  A p p ' x  8 2 r ,  A 2 4  ( 1 l t h  C i r .  2 0 0 9 )  ( c i t a t i o n

o m i t t e d ) ;  T h o r n t o n  v .  u n i t e d  S t a t e s ,  N o .  C V  1 1 1 - 1 0 6 ,  2 0 1 3  W L

4 4 3 6 6 6 ,  a t  * 6  ( S . D .  G a .  F e b . 5 , 2 0 1 3 ) a \ n  t - L 6  ^ - a c a h l -  r a n n r ^  i  I

is  undisputed that  Pla int i f fs '  counsel  fa i led L.o d isc lose the name

of  Mr.  Adams and Mr.  Barnes upon which Pla int i f fs  re ly  in

opposi t ion to Defendants '  mot ion for  summary judgment .  I t  is  a fso

undisputed that  Pla int i f fs  fa i led to supplement  the i r  in i t ia l

d isc losures at  an appropr ia te t ime pursuant  to  Rufe 26 (e)  (1)  .

P f a i n t i f f s  d o  n o t  o f f e r  a n y  i u s t i f i c a t i o n ,  s u b s t a n t i a l  o r

. \ l -  h a f l ^ r i  q F  f n r  f h e i r  f a i l r r r e  i o  i d c n f i f v  M r .  A d a m s  a n d  M r .  B a r n e s

in a t imely fashion.  Rather ,  Pfa inLi f fs  argue t .hat  any non-

^ ^ * *  r  . i  - - ^ ^  r ^ ^ * 1 ^ - ^u ( J l L l u r - ! c r f r u c  w c t  >  r - r c r r L l l r , c - -  . ( S e e  P 1 s . '  R e s p .  a t  1 8 - 2 f . )

c n a a i  f  i n a l  l r r  D l : i n l -  i f f s  1 1 . \ i  n i  . \ r t -  f  h , r t -  M r  R : r n a q  l -  h r . ) r r d h  t h er P r u  f  !  + ! g r + . /

same counsel,  brought an ident icaf suiL against Defendants in Apri l



2013 of  which Defendants surefy  were and are aware.  Barnes v.

F e r r e f l  E f e c t r i c ,  I n c . ,  N o .  1 : 1 3 - c v - O 0 o o 5 6  ( S . D .  G a .  A p r i l  A '

2 0 1 3 ) .  I n  t h a L  s u i t ,  P l a i n t i f f s '  c o u n s e f  d i s c l o s e d  M r .  A d a m s  a s  a n

indiv idual  1 ike1y to have d iscoverable in format ion.  Mr.  Adams then

f i led an id .enLica l  su i t  through the same counsel  against  Defendants

i n  s e p t e m b e r  2 0 1 4 ,  w h i c h  i s  o n g o i n g .  S w y g e r t  v .  F e r r e I I  E f e c t r i c ,

I n c . ,  N o .  1 : 1 4 - c v - 0 0 1 8 1  ( S . D .  G a .  S e p t .  L 5 ,  2 0 L 4 . )

Dist r ic t  cour ts  have broad d iscret ion to determine whether  a

v i - o l a t i o n  o f  R u l e  2 6 ( a t  Q )  i s  h a r m l e s s .  T h o r n t o n ,  2 0 1 3  W L  4 4 3 6 6 6 ,

a L  * 6  ( c i t i n g  S i l v e r s t e i n  v .  P r o c t e r  &  G a m b l e  M f g .  C o . ,  7 0 0  F .

s u p p .  2 d  1 3 1 2 ,  I 3 2 o  ( S . D .  G a .  2 0 0 9 ) .  " I I ] n  e x e r c i s i n g  i t s  b r o a d

discret ion to determine whether  a lRule 25 v io lat ion]

i s  h a r m l e s s  f o r  D u r p o s e s  o f  a  R u l e  3 7  ( c )  ( 1 )  e x c l u s i o n

analys is ,  a  d is t r ic t  cour t  shoufd be guided by the fo l fowing

factors:  ( l )  the surpr ise to the par ty  against  whom the ev idence

v ' ^ , , 1 ^  l - r a  ^ f  f  a t o . l  .  l ) \  t - h a  a h i  1 i r r r  n f  l -  h e l -  n a r t - r /  f  r r  r - r r r .
\ -  t  u ! ! 4 r  L 1  y u !  L /

surpr ise;  (3 )  the extent  to  which a l lowing the ev idence would

d i s r u p t  t h e  t r i a f ;  [ a n d ]  ( 4 ]  t h e  i m p o r t a n c e  o f  t h e

A b d u l l a  v .  K L o s i n s k i ,  8 9 8  F .  S u p p .  2 d  1 3 4 8 ,  L 3 5 9evidence

( S .  D .  c a .  2 0 L 2 ) ,

/ ^ i  l -  . 1 - i ^ n e  ^ - i  t - l - a . l \

a f f ' d ,  5 2 3  F .  A p p ' x  5 8 0  ( 1 1 t h  C i r .  2 0 1 3 )

6 There is also a l ifth factor: "ttre nondisclosing party's explanation
for  i t s  fa i lu re  to  d isc lose  the  ev idence. "  Abdu l1a ,  201,2  w '  4429L79,  a l  ] ,6
(quot ing  Two Men and a  Truck  In t '1 ,  Inc .  v ,  Res .  &  commerc ia l  T ransp.  co . ,

N o .  4  ; 0 8  C v - 0 6 7 ,  2 0 0 8  w L  5 2 3 5 a I 5 ,  a t  * 2  ( N . D .  F I a .  o c t .  2 0 ,  2 0 0 e ) ) .  T h i s
f e . r - r  h ^ $ r a v a r  n F r t - : i n e  . n l v  1 - . \  w h F 1 - h e r  a  R u l e  2 6  v i o l a t i o n  w a s

subs tan t ia l l y  jus t i f ied  as  opposed Lo  whether  i t  was  harmless .  Thus ,  i t  i s
inapplicable here because Plaintiffs have not argued substantial
jus t i f i ca t ion-
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The cour t  f jnds the surpr ise to DefendanLs is  marginal  g iven

thei r  contemporaneous I i t igat ion h is tory wi th Mr.  Adams and Mr.

R r r r l F q  n a q l . ) i  f e  D e f ^ - ^ - - t s - ,  ^ " i r a o c .  M r  A d a . a s .  a n d  M r .-  u L s v r L u  q _ v P e !  s r r r  v u u r s : c '

Barnes '  name arose no fess l -han f i f teen t imes in  Pla int i f fs '

denne i  t i  nn  e .  -  i ^ kcn  h t r  nFFFnrJan f  s  m^nLhs  be fo le  t he  c l ose  o fU L I J V  r  !  u  r  v r r -

discovery -  o f ten wi th in the content  of  Defendants '  own quest ions.

Moreover ,  the importance of  the ev idence is  min imal .  Pfa int i f fs

c i t e  M r .  A d a m s '  d e c l a r a t i o n  o n l y  t w i c e  ( P f s . '  R e s p .  a t  1 5 ,  2 1 )  a n d

reference Mr.  Barnes '  decfarat ion four  t imes in  Lhree pages of

twenl -y- f  our  ( id .  a t  L4,  15,  2L) .  Even cursory rev j -ew reveals  that

these c i ta t ions are largefy repet i t ive of  P la int i f fs '  own test imony

- r ^ ^ , , !  L r - ^  , , - , . , - i { - { - ^ -  - ^ l . i - i o q  i r  n l r - o  ^ i  I ' c r r F l  I  L ' l  a . f  r id r J ( )uL  -ne  u f lw r f  LLc r r  t - - r - - - - -  r - .  ' j r n l ng

the work day and compensat ion.  Pla int i f fs '  par t ia l  non-compf iance

wi th Rufe 26 (a)  and (e)  caused no d iscern ib le harm to Defendants

and therefore does not  warrant  excfus ion of  Mr.  Adams'  and Mr.

B a r n e s '  d e c l a r a t i o n s  u n d e r  R u l e  3 7 ( c )  ( 1 ) .

The cour t  is  wel f  aware of  the many conf l ic ts  that  arose

dur ing d iscovery and does not  in  any way condone Pla int i f fs '

approach to Mr.  Adams'  and Mr.  Barnes '  decLarat ions,  which toes the

f ine of  candor  and f fouts the spi r i t  o f  the Federal "  Rules.  But

there is  no a l legat ion or  ev idence whatsoever  of  wi l l fu l  non-

a a m n l  i  a r n a  h : r r  o f  P f a i n t i f f s  t h a t  w o u f dPcr !  L

warrant  exc lus ion e i ther .  See OFS Fi te l ,  LLC v-  Epste in,  Becker  &

G r e e n ,  P . C . ,  5 4 9  F . 3 d  1 3 4 4 ,  1 3 5 3  ( 1 1 t h  C i r .  2 0 0 8 ) ;  v a u g h n  v .  u n i t e d

q g q L e s ,  s 4 2  F .  S u p p .  2 d  L 3 3 1 ,  1 3 3 7  ( S . D .  G a .  2 0 0 8 )
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2.  Damages calcu lat ions

Defendants broadlv  contend that  Pla int i f fs '  dec larat ions

' t  [are]  based on in format ion which Defendants have repeatedly

requested both before l i t igat ion and throughout  d iscovery in  th is

m a t t e r [ . ] "  ( D o c .  l O 2  a t  4 ;  D o c .  1 0 3  a t  4 . )  T h e y  s o m e w h a t  c l a r i f y

t h a t .  P l a i n t i f f s  " r e p e a t e d [ f y ]  f a i f  [ e d ]  t o  c o n c i s e f y  a n d  c o r r e c L l y

^ r n r r i r r a  l - h a  n a ' F n d ^ n t s  w i t h  t h e i r  c a l c u l a t i o n  o f  a f f e g e d  d a m a g e s

r - r r i n -  t - / r  t - h a  r - l  n s a  n f  d i  s r - o w a r w .  "  a n d  " P l a i n t i f f s  f a i f u r e  t o  d o  s o

prec ludes them f rom using th is  ev idence now to avoid summary

i  d o m e n f  ,  l 1 d . \  l ) e f  a n , , l a n j -  q  . n m n l : i n  f h a f  p l a i n f  i f f s '  d e n o s i - t i O n S. \ i :_:/

"conta ined e i ther  no est imates or  only  conclusory est imates.  "

( D o c .  1 0 2  a t  6 ;  D o c .  1 0 3  a t  6 . )  T o  t h e  e ) < t e n t  t h e  c o u r t  c a n

, . 1 i  q . ' F r n  - h a r e f o r e  D e f c r d a r f s  o b i e c f  t h a j -  P l a i n f i  f f s  n r e s e n t  a

reduced est imate of  damages,  which they accompl ished by calcu lat ing

return t ravel  t ime wi th in format ion on the t imesheets in  both

p a r t i e s '  p o s s e s s i o n  a n d  G o o g l e  M a p s .  ( S e e  D o c .  l - 0 2  a t  6  n . 1 ;  D o c .

1 0 3  a t  6  n . 1 . )

The Courc s tates onfy Ehat  instead of  at tempt ing to resolve

th is  purporEed RuIe 26 (e)  (1)  d ispute dur ing d iscovery and cure any

s r r r n - i  s c  . ) -  h a r m  D e € ^ h A - h F d  F a l t -  l - L ^ . '  h a . l  e r r f f a r a d  n a f a n d a n t s

moved for  summary judgment  ef fect ive ly  seeking the harshest

sanct ion avai fabfe.  Defendants never  moved the Couf t  for  an order

requi r ing any more deta i led response Lo any speci f ic  in terrogatory;

t h e  m o t i o n s  t o  c o m p e l  o n  t h e  r e c o r d  ( D o c s .  5 9 ,  6 1 )  d o  n o t  s p e a k  t o

damages in  any sense.  Defendants had every oppor tuni ty  to  ra ise

th is  issue wi th the Magist rate ,Judge,  who held Lwo te lephone
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conferences to address

of  which lasted near fy

f inds that  none of  the

Lhe declarat ions to Lhe

r h a  n : r r i  , 4 i  q a m r o r r r

A n  h ^ r r r  l q a a  n ^ - c  c : A  A 4 - A c :

Abdul fa factors weigh in  favor

assues -  one

\  r-ha c.rr rr l-

of excfuding

A v l - a n t -  l - h a i r  : d . l 1 ^ a e e  P 1 ^ r - !u r a L t ,  u u q l L J J  r r a " L c r v  Y -  .

c. vet iEicat ion Purguaat to 28 U.s.c.  S 7746

WhFn  r r r ' l  i  no  a1 r  j " r - * ^_ t  f  ha  r -n r r r f  r ' na l /  aons ide r-  u ' L " , L d !  y  J  u q Y ' ! ' E 1 r u ,

pleadings, deposi t ions, answers to interrogator ies,  admissions on

s r r h m i  f  j -  F . l  h \ /  j -  h o  n ^ r : t i e S -  S e e  F E D .  R -  C r v .  p .v  I  v t t -  L ' 4 !

55 (c)  .  Ar I  a f f idav i t  is  "  [a ]  vofuntary declarat ion of  facts  vr r i t ten

down and sworn to by the declarant ,  [usu]  af ly  before an of f icer

author ized to adminis ter  oaths."  BT,ACK/ s  LAw DrcrroNARy 68 (10th ed.

2 O O 9 ) .  P u r s u a n t  t o  2 8  U . S . C . S 1746, for purposes of summary

judgment ,  an unsworn declarat . ion may be g iven the same force and

ef fect  as an af f idav i t  i f  iC is  s iqned and dated and inc ludes

language in  substant ia l fy  the fo l lowing form:

, , - a1 . l _  i  F1 , '  r r e r i  f r r  . \ ] ^  < f  a l -F )  r r ndc r  nena l f  \ /  ^ f  n6 r_ i r r r \ , r  l - h : t  Lhe

f o rego ing  i s  t rue  and  co r rec t .  Execu ted  on  (da te )  .  (S igna tu re ) . "

Defendants '  f ina l  ground for  s t r ik ing the suppor t ing

d e c l a r a t i o n s  i s  t h a L  t h e y  d o  n o t  c o m p l y  w i t h  2 8  U . S . C .  S  1 7 4 6 .

Speci f ica l ly ,  the supporLing declarat ions star t  wi t .h  the statement

"Personal fy  appeared the unders igned,  (Name),  who wi th knowTedge of

the penaf ty  for  per jury s tates that  the fo l lowing facts  are Lrue of

my own personaf  knowledge" and end wi th the appropr ia te s ignature.

(  e e  D o c s .  8 9 - 1 ,  9 0 - 1 ,  9 L - L ,  9 2 - 7  ( e m p h a s i s  a d d e d )  .  )  D e f e n d a n t s

^ r . r r i F  f h : j -  . ' , , _ r r n q a l , q  n m i q q i r 1 r r  . \ f  l - h a  n r e n o s i f i o n a l  n h r a s e  . ' u n d e r
I / r r ! s p v
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p e n a l t y  o f  p e r j u r y "  c o n s t i t u t e s  a  c o m p l e t e  f a i  l u r e  t o  c o m p l y  w i t h

2 8  U . S . C .  S  1 7 4 5  a n d  p r e c l u d e s  t h e  C o u r t  f r o m  g i v i n g  t h e  s u p p o r t i n g

declarat ions anv probat ive ef fect .

A l I  o l  t h i s  c o u f d  h a v e  b e e n  a v o i d e d  b y  P f a i n t . i f f s '  u s e ,

r z a r h a l -  i r n  n f  l - h p  l a n o r r a r r a  s F f  . ) r r f  i n  2 R  T J , S . C .  S  1 7 4 6 ,  I n d e e d ,  i n

response to Defendants '  mot ions to s t r ike,  P la int i f fsr  counsel  has

r e s u b m i t t e d  e a c h  d e c f a r a t i o n  w i t h  t h e  p r e f e r r e d  " u n d e r  p e n a l t y  o f

n a r - t t r t t "  l . - - , , . d a Because Pla int i f fs  have corrected th is

technical  defect,  the court  also wi l l  not.  excfude the decfarat ions

see Ins i tu form Technofoqies,  Inc.  v .  AMer ik

c r r n n l  i o e  r l 1 -  q A p  F  c r l h h  1 A  1 ' 1 2 9 ,  1 3 5 5  ( N . D .  G a .  2 0 0 e )

( d e c l i n i n g  t o  s t r i k e  a  w i t n e s s '  s  d e c l a r a t i o n ,  w h i c h  w a s  s i g n e d  b y

t h e  w i t n e s s ' s  a t t o r n e y  o n  t h e  w i t n e s s ' s  b e h a l f ,  b e c a u s e  t h e  w i t n e s s

resubmiLted an ident ica l -  vers ion wi th the appropr ia te s ignature)  .

Here inaf ter ,  the cour t  wi l l  c i te  to  the cured vers ions of  t .he

d e c L a r a t i o n s .  i d e n t i f i e d  o n  t h e  d o c k e t  a s  e n t r i e s  1 0 9 - l  t h r o u g h

L O 9  - 4 .

'  See a lso  T j -shcon Corp .  v .  Soundv ievr  Commc'ns ,  Inc . ,  No.  CIV.A.  104-CV-
5 2 4 - J E C ,  2 0 0 5  w L  6 0 3 A ' 7 4 3 ,  a t  , , 4  ( N . D .  G a .  F e b .  1 5 ,  2 0 0 5 )  ( f i n d i r g  L e B o e u f ,
LaTnb,  Greene & MacRae,  LLP v .  Worsham,  185 F .3d  6L ,  65-66  (2d  C i r ,  1999) ,
- - - - , , , - i - , -  t ^ r  f  r -a  ^ -^^ rs i t jon  tha t  28  U.S.C.  S  1746 does  no t  mandate  . .s t r i c t

compliance" and acceptlng the plaj-ntiff 's affidavit because tre "evinced his
intention to submit sworn declarations" and "signaled that he understands the
legaI significance of his statements and the potential for punishment if he
lies" notwithstanding the failure to declare his stalement to be "true and
c o r r e c t " ) .
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II. BACKGROTIND

A. The Work Dav

o n  J a n u a r y  2 0  ,  2 o L 4 , B  P l a i n t i f f s  b r o u g h t  t h i s  a c t i o n  t o

r r n n a  i  d  . r r r p r l -  i - o  " ' ' ^ o -  € ^ ?  t - l ' \ 1 6 6  n a - p o ^ r i  a <  n f  w n r k '  ( 1 )q e J v v  ! v !

t ' m o r n i n g  a c t i v i t i e s " ,  i .  e .  r e c e i v i n g  a  s l i p  f r o m  s u p e r v a s o r s

r a r r : r d i n c r  l - h e  d a 1 / ' q  a s s i o n e d  i o l r  s i f e s  a n d  n n l  l a n l . i n a  i  h a  r F l e v a n t! s Y q ! u t r r Y

q r r n n l i e e .  / ? )  r ^ F f  r r r n  r r r . / a l  f r ^ m  l - h o  i  n l - r  - j f a  f ^  l - h a  e l - ' ^ h .  . - d  ( 3 )

- ^ ^ !  - r ^ . i r F  $ ^ . , ^ - i - ^  a r . . l r i w i  l -  i e s . , ,  i . e .  < f n r i n c  . . a r l -  a i n  t l n u s e d
I r \ J r L s r r r r L  E v E r r r r r y  - s v ! r r ! Y

mater ia ls  and repor t ing to superv isors the day 's  progress and the

t e a m '  s  p e r f o r m a n c e .  ( D o c .  1 ;  P f s . '  R e s p .  a t  1 .  )  F e r r e f f  E l e c t r i c

empfoyed Pla int i f f  Pou as an e lect r ic ian f rom approximate ly  JuIy

2011 to ,J .uIy  2OI2 and Pfa int i f f  Brant ley in  the same rofe f rom

approximate ly  lTanuary 2010 unt i l  May 201-3.  (Brant fey Dep. ,  Doc.  73

a t  9 ,  1 6 ,  5 I  ,  5 2 ;  B r a n t l e y  D e c f . ,  D o c .  1 0 9 - 1 ,  U f l  2 ,  2 4 i  P o u  D e p . ,

D o c .  7 5 ,  a t  1 3 . )  P l a i n t i f f s '  p r i n c i p a f  j o b  d u t i e s  w e r e  t o  i n s t a l l

e l a r ' j -  r i n a l  e m r i n m e n f  -  r ' a l - r ' l  e  n a n a l  h n r < a q  I i o h f  f i x f r r r F s  w a l f

socke ts ,  e t c .  a t  res idenL ia l  s i t es  and  hand fe  se rv i ce  ca l f s  i n

the centraf  savannah River Area (*csRA") of  Georgia and south

. . r ^ r i r :  / p 7 : n 1 -  l  ̂ . '  D e p .  a t  1 6 ,  1 7 ,  8 L - A 3 ;  J .  F e r r e l l  D e p .  a t  9 4 ;

Pou Dep.  aL 22)  Ferre l f  Efect r ic  employees worked in  teams of  t \^ ro

o r  t h r e e  t o  c o m p l e t e  t h e s e  j  o b s ,  a n d  P l a i n t i f f s ,  a s  f e a d

" plaintiffs f irsL inieiaLed Lhis action on septernber 6, 20].3. BrantLey
v .  F e r r e l l  E l e c t r i c  I n c - ,  N o -  1 : 1 3 - c v - 0 0 1 5 9 ,  D o c .  1  ( S . D .  c a .  S e p t . 6 , 2 0 1 3 ) .
That 

"aE€ 
v/as .oluntaxiLy dismissed on ,fanuary 22t 20L4, after Plaintiffs

f a i l e d  t o  L i m e l y  e f f e c t  s e r v i c e  o f  p r o c e s s .  ( I d . ,  D o c s .  f 8 ,  1 9 . )  P l a i n t i f f s
subsequentfy amended their Camplaint in this macLer to proceed as an
ind iv idua l  ac t ion  as  opposed to  a  c lass  ac t ion .  (Docs .  35 ,  39 . )  Thereaf te r ,
the Court dismissed Brannon stuart and Gary Fletcher as PlainLiffs for
fa i lu re  to  p rosecute .  (Doc .  63 . )  Most  recents ly ,  P la in t i f f s  d ismissed
Chr is t ie  C.  Fer re l l  as  a  de fendant -  (Doc .  ?1 . )
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a l a . f r i . i : n c  n r o \ / i d c d  . r r r i d a n . e  o n  S i f a  l - . \  l - h p i r  h F l n p r g  o f

. 6^ ran i - i . ad  1 - r r r f  d i , . l  n . \ l -  hA \ re  ^n \ - .  . ) f  f  i  c i  a  l  s r rne r \ / i  s . ) r v  a l t f  ho r i  f . v -

( B r a n t f e y  D e p .  a t  1 5 - 1 8 ;  P o u  D e p .  a E  2 7 -  )  F e r r e l l  E l e c t r i c  a f s o

^ ^ - i ^ n ^ r  n r - l - F i F + d  { - ^  / l r i r r A  l - h a  - ^ m h ^ n r /  l -  r r r / - k  / R r e n f  l e r z  l - t c c l  {
c t 5 5 - L 9 1 1 s L r  r - l d I r I u f L ! >  L r r s  e v " L v q r r I  e r s u J ! .

3 ;  P o u  D e c l . ,  D o c .  1 0 9 - 4 ,  n  Z ;  s e e  a l s o  J .  F e r r e l l -  D e p .  a t  9 2 - 9 3  e

E x .  1 ? . )  M r .  P o u  d r o v e  t h e  t r u c k  ' t p r e t t y  m u c h  a f l  t h e  t i m e "

because tvTo of  h is  three helpers d id not  have f icenses.  (Pou Decl .

{  ?  }  M r  R r a n t l e v  d r o v e  t h e  t r u c k  " a  m a j o r i t y  o f  t h e  t i m e , "

a l though somet imes he woufd choose to r ide.  (Brant ley DecI '  i1 l  3 ;

B r a n t l e y  D e p .  a t  4 0 ,  4 4 . )

The work day at  Ferre l f  E lect r ic  began at  7:00 AM and

c o n c f u d e d  a t  3 : 3 0  P M .  ( B r a n t f e y  D e p .  a t  3 7 ,  4 I ;  , f  .  F e r r e l - ] "  D e p .  a t

7 - 8 ;  K i n g  D e p . ,  D o c . 7 9 ,  a L  5 ;  W i l s o n  D e p .  E x .  1 6  ( " P r e - 2 0 1 2  P o l i c y

M a n u a f " )  a t  6 ;  i d .  E x .  1 4  ( " J u f y  2 0 L 2  P o l i c y  M a n u a f " )  a t  4 . ) .  A t

. a n n r n Y i m : l -  a l \ ,  6 . 4 \  A M  o r  5 : 5 0  A M ,  M r .  F e r r e l l  o r  o n e  O f  t h e

superv isors woufd arr ive and open the warehouse.  (J-  Ferre l l  Dep.

a t  8 ;  K i n g  D e p .  a L  4 ;  P o u  D e p .  a t  3 1 - 3 2 . )  P l a i n t i f f  B r a n t l e y

t e s t i f i e d  t h a t  h e  w a s  t o f d  t o  a r r i v e  a t  6 : 4 5  a n d  L h a t  h e  s a w

n ^ - i r i a  v i n i  l i n n i n a  -  ^ , , - ^ y " i  r ^ -  \ \ n ^ t -  ^ t l  f .  a m r . ' \ l n v F F q  f . , ) r  n r r l l i n dr a r Y ! r t v r r t e v ,  d  s u l , c ! v f , - v ! ,  Y s u  v ! ]  u v  s L t r P t v J e s o  ! v !  y u r r r r r Y

i n E o  t h e  F e r r e l l  E l e c t r i c  p r o p e r t y  a r r i v i n g  a f t e r  6 : 4 5 . "  ( B r a n L f e y

D e p .  a t  3 9 ,  9 0 ;  B r a n t l e y  D e c l .  f t l  7 ,  B .  )  P f a i n t i f f s  c o n c e d e ,

however ,  that  FerreI I  E lect r ic  d id not  consider  i ts  employees

" l - a t e "  o r  d o c k  p a y  u n t i l  7 : 0 1  A I v l  .  ( B r a n t l e y  D e p .  a t  4 0 ;  P o u  D e p .

a t  1 6 ;  s e e  a f s o  B r a n t f e y  D e p -  a t  8 9 - 9 0  ( s t a t i n g  t h a t  n o L  a I I

h e l p e r s  a r r i v e d  a t  5 : 4 5  a M  b e c a u s e  " i I t ]  w a s  j u s t  t h e i r  h a b i t s ,  "



a n d  o f h c r  F m n l o v a e s  r a n  f a t e  o r  " c o u f d n ' t  e v e r  g e t  t o  w o r k  o n

j -  i m c " )  :  , T -  F a r r e l  I  D e -  - + -  1 n l  '  r ^ r  i  1 - ^ h  n - n .  a t  2 8 .  )

on the other  hand,  Dock King,  the res ident ia l  pro ject  manager,

test l f ied that  the empfoyees/  day began at  7:00 AM, as i t .  took h im

\ ' .  f A r r  m i r r r , f  A <  t ^  d a l -  t h i q l  n 6 t c s  f r . r m  f h e  n r e \ / i o t r s  d a r z  n l r r -  t L ^
L r r  r  u l  r r v L L r  u q l /  '  y t u -  L r r c

emai fs  and addi t ional  notes that  [he]  may have recelved af ter

h n r r r c  . /  r - ^ m n i  I  e  t - h e m  a r d  f i n i s h  f h e  g 6 ' | r c d r r l a  f n r  f h F  d : . r - r ' e  W O r k

a f  l -  e -  a r r i r r i n o  l K  j n . f  n F n  a l -  g - g  )  H p  f r r r l - h c r  a f  f  i  r m a d  , n S  d i d

M r .  F e r r e I I ,  t h a t  t h e r e  w a s  n o t  a  f i n e  o f  e m p f o y e e s  w a i t . i n g  t o

s t a r t  w o r k  a t  6 : 4 5  A M  o r  6 : 5 0  A M .  ( I d .  a t  1 5 ;  J .  F e r r e l f  D e p .  a t

r -02 .  )

Before the teams feave the shop premises,  the superv isor

\ \ a i r r o  f  e l  f h a m  n r A a r c  F ^ -  1 . h A  A a t t t '  a n  ^  f a c L  q h c a l -  f P . r : n t -  l o \ r  n a h

a t  6 0 ,  8 4 ;  K i n g  D e p .  a t  5 , 7 . )  T h e  e m p l o y e e s  t h e n  ' t g e t  w h a t e v e r

i t  is  they need ouc of  Ehe warehouse" and Ioad up the t ruck.

L r  I ' a r r a l  l  n a ^  r l -  c .  c o o  : l c . \  p r : n t -  l a r /  n o r ' \  ^ l -  ? q  t \ w a ' / i' " - * g o a n

t - \ar6 5nd ^6t-  l  - i  A . \ r1 l -  f , . ' l .  t -hF darz . \n \^rha |  \ - / . ] t  I  wcre crni  n.r  tO be

d o i n g  a n d  y o u  w o u f d  b e  l o a d i n g  t h e  t r u c k . " ) ,  4 2 - 4 3 ,  9 4 . \  T h e

emnl  ovees nror l i  ded and loaded thei r  own hand tools ,  but  "some

stuf f "  -  "  [w]  hatever  coufd be focked up"  -  was stored on the t ruck

or  van overn ight  and avai lab le for  use in  the morning.  (Brant ley

D e p .  a t  5 9 ,  8 4 ,  8 7 ) .  M r .  K i n g  a n d  M r .  F e r r e f l  b o t h  t e s t i f j - e d  t h a t

i t  t o o k  t h e  t e a m s  t e n  m i n u t e s  o r  f e s s  L o  f o a d  u p .  ( . f  .  F e r r e l l  D e p .

a L  L 2 i  K i n g  D e p .  a t  1 1 . )

At  the end of  the day,  each team " t r ied to load up and feave

a f  ? .  ? n  F r ^ m  1 - h a  i  ^ l - 1  c i  i a  / '  l R r : n t -  l  a v  n a h  r t -  q A  \  T T ^ ^ -  ? a t - r- - - Jrnrng
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r - . \  r - h a  s h o n .  P l a i n f i f f  R r a n l - l F v  1 - F s f i f i e d  t h a t  t h e  t e a m  r n u s t  f i I lL v  u r r e  e ,  r v v  I

out  the i r  L imesheets,  ' t  Lu ln load Lhe stuf f  that 's  on the t ruck that

s o m e b o d y  c o u f d  s t e a f , "  I i k e  "  [ e ]  l e c t r i c a f  w i r e  o r  a n y t h i n g  t h a L

c o u l d  b e  d a m a g e d  f r o m  t h e  w e a t h e r , "  b u t  t h e  F e r r e l l  E l e c t r i c ' s

t o o l s  w o u l d  s t a y  o n  t h e  t r u c k .  ( I d .  a t  8 7 ;  B r a n t l e y  D e c l .  ! J  1 9 . )

Mr.  Pou added that  "  I r loughly  three out  of  f ive days lhe]  would

have Lo unload stuf f  -  because i t  was fefLover  suppl ies"  and

"every day [he]  worked for  Ferre l f  [he]  would help unload

o t h e r  e m p l o y e e s '  t r u c k s .  "  ( P o u  D e c I .  f l  l e . )  S u p p l i e s  a l s o  c o u l d

] . ra nrnnor ' l  r r  eanrrror l  i  n :  rarr  I  T. l  t l  I  7 |! s  y ! v y u r

Mr- Brant fey a lso had Lo "see and go LaIk to  management  and

f  i  nd  . 1 r f  r ^ r l r a  I  i  c  . t n i  - -  ^h  €^ r  l -  ̂ h ^ r y^L?  -nd  l e t  t hem know whe re  we
:  v r r r : J  v ! r

s t a n d  f o r  t h e  n e x t  d a y  s o  t h e y  c o u l d  p l a n . "  ( B r a n t l e y  D e p .  a t  8 8 ,

94 ( " I  was to ld by nominic  that  af ter  our  day ended and we got  back

to the shop that  we needed to be in  there ta lk ing to them and

IebLing them know what 's  going on because people were leav ing and

g e t t i n g  i n  L h e i r  L r u c k s  a n d  g o i n g  h o m e " ) ;  B r a n t l e y  D e c I .  f l  2 0  ( " I n

a meet ing i  Mr.  Mig i l ion ico tofd efect r ic ians thac they had to repor t

F ^  l r i n  o r r a r r r  r l : r r  l . r o f n r a  l o r r r i n n  t - ^  d ^  h ^ m a  f . r r  t - h a  d a t t  " \ ,l u q  v  r r r Y  u v  J v  r r v L " E  v q y  .  t  t

Pou  Dec l .  f  19 .  )

T n  - ^ n t - r ^ < l -  M r  F a r r c l  l  a w n l : i n a d  f h a j -  l - h a  c m n l . 1 \ ' a c c  n n l r rE ^ P r q r a r E u  L r r s L  E r  v r r r } l

take f rom the warehouse what  they wi l l  consume at  the job s i te ,  "so

there shouldn ' t  be anyth ing to put  up when you come back-  "

( J .  F e r r e l l  D e p .  a t  1 0 1 . )  H e  t e s t i f i e d  i t  w a s  a  " f a i r  s t a t e m e n t "

that  "when the guys came back Lo the shop at  n ight  there was l i t t le

or  no energy or  work spent  tak ing suppl ies back out  of  a  t ruck and
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p u t t i n g  t h e m  i n  a  w a r e h o u s e .  "  ( I d .  a t  9 5 . )  W h e n  a s k e d  "  [ A ] r e

there th ings that  you then take back out  of  the t ruck and put  in

the warehouse aL n ight  somet imes?" Mr.  Ferref f  responded,  "Why

r r n r r ' l  d  r zn r r  dn  l -  ha f  Y . r r r ' ' . a  r r . 1 i  a  \ / : n  V . ) t l  I  / r / - k  l - hc  r r en  r rn  "  f  Td .  a tw v q t e  y v u

94.)  The employees have a choice Lo leave Lhei r  personal  too ls  in

t h e  t r u c k  o v e r n i g h t  o r  t a k e  t h e m  h o m e .  ( I d .  a t  1 0 0 - )  M r .  K l n g

s i m i l a r ' l w  f e s l - j f j e d  t h a t  w h e n  t h e  t e a m s  r e t u r n e d  t o  t h e  w a r e h o u s e ,

\ \  f  t - l h 6 r '  ^ . ' L  t - h a  1 -  - , , - L c  j . h a r /  . r c l -  i n  1 - h c i r  . e r q  a n d  f h F \ - t  1 c ^ - ' ^  "L L I  r r c y  y a ! ^  e r r u  L r r L ) /  r s d v E .

, r i n . r  D F n  ^ f  1 1  \  \ t a r \ /  f  e w  s r : n n l  i e s -  \ ' i f  : n r z  "  . t l 1  h a l - L  i n l -  O  t h e
\  ^ r r r Y  l s P  ,  J v  

' g v J !  ! 4 e

warehouse overn ight .  (  Id .  )

B. Uee of compaDy vehicles & Eguipment

A number of  Ferre l l  Efect r ic  pof ic ies were in  p lace about  use

^ f  f h e  . . ' \ m n : n \ /  j -  r r / - ' - -  ^ - ' j n m a n l -  d r r r i  n r r  o l r i r t i f f g 'u u t r L p 4 r r - r  L v l r ! > '  E \ : l u f P " L E r r u  u u ! f r r Y

tenure.  Before . fu ly  20L2,  the Ferre l -L ELect . r ic  pol icy manuaf

p r o v i d e d  t h a t  t ' [ i ] n  t h e  e v e n t  t h a t  F e r r e l l  E l e c t r i c ,  I n c .  p r o v i d e s

l -  . r . \ ' l  e  / 1 r  o , . f r r i nm.on f  f ha  a  n l n r / ca lq )  i s  r eqnnns i l _ r ' l o  f o r  f ha  re tu rnL \ 4 u  r I / r r r v r r  e  /

of  those i tems in  the same condi t ion to the shop at  the end of  each

d a y . "  l P r e - 2 0 l 2  P o l i c y  M a n u a f  a t  8 . )

"  [a ]  ny excess mater ia fs  shafL be put  back on the htarehouse shelves

a n d  n o t  f e f t  i n  t h e  t r u c k s .  "  ( I d .  a t  1 0  ( e m p h a s i s  a d d e d ) . )  W i t h

respect  to  company vehic fes,  the July  2012 pol icy manuaL out f ined

that  personal  use cou]d be pre-arranged but  was otherwise "s t r icL ly

prohib i ted,  "  and "  [m]  anagemenL must  approve use of  employee's

v e h i c f e s  f o r  b u s i n e s s  p u r p o s e s . "  ( I d . )  A c c o r d i n g  t o  M r .  F e r r e l l ,
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th is  manual  was draf ted in  approx imatefy 1995.

9 1 .  )

( J .  F e r r e f f  D e p .  a t

U p o n  h i r e  i n  J : u L y  2 o L 2 ,  A n d r e w  w i f s o n ,  F e r r e l l  E l e c t r i c ' s

of f ice manager,  overhaul -ed the pol icy manual .  (see .T.  Ferref l  Dep.

a t .  1 0 8 . )  T n  a d d i t i o n  t o  t h e  p r o v i s i o n s  j u s t  d e s c r i b e d  ( s e e  J u l y

201-2 PoILCy Manual  aL 7-9) ,  Mr.  Wi lson inc luded the fo l lowing:  "Al l

amnr  n rzees  i f  f hev  1 , ^ , , 121  n ra fo?  n^ f  l - ^  d r i ve  t he i r  O I ^ ,T I  Ca r ,  maye ' L ' y r v y  e v r  ,  v r v u r s  y ! v l v

: r r i r r a  ^ j -  1 - h e  s h n n  a t  7 : O O a m  a n d  r i d e  w i t h  y o u r  c r e w  t o  t h e

- . i n l a s . i  i . . e , ,  { i d .  a f .  4 \  M ^ r a  < n o n i  f  i n a t  t w .  t .  l h l e l n e r s  l w e r e l  n o t
J v v r r L U

required Lo arr ive at  the shop or r ide in the company truck Lo any

^ F  l - h a  i . " r h e i f  e e  l l a l n p r s  f  . ' n r r ' l  d l  f a k a  f h a i r  / ' \ h m  . : r . q  , A i  t h e i rL r r L  J  v l r r L L J  .  r r s f  y v ! ,

l - nn r ran i cn . c  A<  l on r '  . c  r - hav  a1 .1^ i l ' a  F . ' - f  WOrk  a t  t he  des iqna ted

star t  t ime."  ( Id . )  At  least  one employee,  however .  was deemed

. ' r c q n o r s i b l  e  f o r  d r i r r i  h . r  l - h o  F F r r F l  l  E ' l a . t - ' l ^ i c  f r - l n m n a n r r  f  r r r n k  "  g n f l
!  L  r l / v r r J  r v r u

he was regui red to "meet  at  the Ferref l  shop aL 7:00am to gather

*^r^- ]  -  r  -  - -1  schedule for  the da. \ ' ,  , ,  {Td )  An\ /nnc couldL U i J _ r 5 ,  L [ c r L E !  ! v !  L r r s  u e J  .  \ a Y : /

d r i  r r a  f  he  . ' . \mn ,an \ /  \ r c l  i  - 1  ' hev  ha . l  a  d r i  r za r t  e  I  i -CenSev v " L P u r r y  4 D  f u r r Y  a -  L r r u J

and "were covered under  the insurance."  (Brant ley Dep.  at  4L;  20L2

D n l  i  a r r  M ^ n r r ^  l  A t  4  -  p r p - ) O  1  ?  p n l  i , ^ 1 /  M ^ n r r r ' l -  a t  1 0 .  )

S i m i l a r I y ,  P l a i n t i f f  B r a n t f e y  t e s t i f i e d  t h a t  e m p l o y e e s  w e r e

al lowed to dr ive independent ly  to  the job s i te ,  so long as "you

discussed i t  wi th  whoever  was in  charge at  that  t ime" and there was

4 -L lpufq l rvr r  vr  r rvw are you going to get  your  mater ia l  and toofs

L h e r e . "  ( B r a n t f e y  D e p .  a t  3 8 . )  e r i n g i n g  y o u r  o w n  c a r  d i d  n o t

requi re permiss ion,  "but  i f  you wanted to dr ive,  you had to

te l l  somebodv.  "  ( Id .  a t  85.)  Pfa int i f f  Pou added t .hat  he was not
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al lowed to dr ive his own truck to a job once after the company van

broke down. (Pou Dep. at  17.)  Empfoyees were free to be picked up

F r . \ m  f  l - a  i ^ h  s i i - c . r r  ^ 6 ^ = 1 1 -  a a r ] "  i r  t h o i a  o w n  v e h i c f e s  
' t i f  

I t h e y ]
- J v v  

v 4 e !

had a reason to l -eave"  (Brant fey Dep- at  4O-41i  see a lso J.  Ferre l l

D e p .  a t  8 9 - 9 0 ;  K i n g  D e p .  a t  1 9 ) ,  w h i c h  P f a i n t i f f s  d i d  m o r e  t h a n

o n c e  ( B r a n t l e y  D e p .  a t  8 5 ;  P o u  D e p .  a t  3 2 ) .  B o t h  P l a i n t i f f s  a f s o

drove FerreLf  Elect r ic  Lrucks home f rom the iob s i te  on more than

n n c  n r . n a < i o n .  c s n e r . i :  l  l r /  ^ t -  n r r i n f  q  r ^ r h p n  e a c h  o f  t h e m  s u f  f e r e d  c a rr r ,  v p l / v v + e r

L r o u b l e .  ( J .  F e r r e f l  D e p .  a L  2 2 ,  7 0 3 ;  P o u  D e p .  a L  3 2 .  )  T n  f a c t ,

Mr.  Ferre l l  "never"  refused an employee use of  the company t ruck Lo

^ ^  h ^ m 6  i  f  t - l . a r ,  . e L a ^  ( , I  F e r r e  l  I  n c n .  a t  1 0 3 .  )

Plaint i f f  Brant ley est imates that  he drove or  rode in  the

company t ruck back f rom the fast  job s- lLe a l l  but  ten t imes dur ing

h i s  t e n u r e .  ( B r a n t l e y  D e c l  .  f l  1 4 . )  P l a i n t i f f  P o u  e s t i m a t e s  t h a t

he drove or  rode in  the company t ruck back f rom the fast  job s i te

a l l  but  one week dur ing which he received permiss ion f rom Mr.

Ferref l  to  take the van st ra ight  home on account  of  car  t rouble.

(Pou Decl -  .  t l  13 .  )

C. ?imeslxeets & ComI)eneation Policies

Ferref l  Efect r ic  d id not  use a t ime c lock,  but  rather  re l ied

excfus ive ly  on i l -s  employees to f i l f  out  the. i r  own paper  t . imesheets

a t  t h e  e n d  o f  e a c h  d a y -  ( B r a n t f e y  D e p .  a t  7 L ;  J .  F e r r e f f  D e p -  a t

1 0 ,  1 0 4 ;  p o u  D e p .  a t  3 4 ;  W i l s o n  D e p .  a t  I 2 - I 3 ,  1 9 , 2 t i  J D I y  2 0 L 2

p n l  i  a r r  M r n r r r ' l  ^ r  4 .  D 1 - o - ) c , l  2  D / - \ ' l  i . ' \ '  M r n l r a l  a f .  6 .  )  A . . : o r d i n c r  f . O  t h e

p r e - 2 0 L 2  p o l i c y  m a n u a f ,  e m p f o y e e s  w e r e  t o  b e  " p a i d  f o r  t r a v e l  t o
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the job each day but  t ravel  is  NoT paid back to the shop in  the

e v e n i n g .  "  ( P r e - 2 0 L 2  P o f i c y  M a n u a l  a t  6 . )  T h u s ,  i f  a n  e m p l o y e e

' r  a f r -  l -  hp i  n l - r  e i  j -  a  at  3 :00 PM, that  is  when the job stopped,  not

when the employee reached the shop i f  they chose to return wi th the

company t ruck.  ( Id . )  In  the same way,  for  out-of - town work,

t r a v e l  w a s  p a i d  " o n l y  o n  t h e  t r j p  t o  t h e  j o b [ ; ]  t r a v e l  h o m e  i n  t h e

e v e n i n g / n e x t  d a y  i s  n o t  p a i d . "  ( I d . )

The JuIy 2012 pof icy manuaf  depar ted dramat ica l ly  f rom th is

posture.  F i rs t ,  i t  set  for th that  the dr iver  of  Lhe company t ruck

' twi l l  be paid the i r  usuaf  wages for  the dr ive f rom the shop to the

i n t r  < i f c  a n d  r h c ' i r  " - " ^  ' ^ -  r L  ^  t i m e  t o  d r i v e  b a c k  a t  t h eu b u d L  w d g c ; >

end of  the day.  "  ( , Iu ]y  2012 PoLicy Manua} at  4  (emphasis  added) .  )

l r a l h a r c  : n d  n r h o r  h n r r r ] r r  a m n l n r r a c <  e r a  \ \ r r ^ l -  n : i d  f o r  1 - h F  I  i m e  t On E  r P E ! 5  r r w u l f y  s L L L I , r v l L L r  q l v

dr ive thei r  own cars to  the job or  home, "  and a-Z-Z empl  oyees who

choose to r ide wi th the crew to the jobs i te  "wi l l  be paid whenever

the work begins on the jobs i te  and whenever  i t  ends on the

i . r h e i f  c  '  ( r d  t a m n h a s i s  a d d e d ) .  )  S e c o n d ,  L h e  J u I y  2 0 1 2  p o l i c y

manual  prov ided that  employees "wi f f  a fso be paid for  any t ime

- - ^ - r  ' r  ̂ ^ r . i - ^  r L ^  f  ? r r . L  i  f  1 / . \ r r  , i r a  r F . f l l e S t e d  t O  d O  S O -  I f  t h i SD P e r r L  f  u a u f  r r Y  L r r E  L ! u u ^ /

invofves only a few minutes or seconds, the DoL regulaE. ions leave

i t  up  to  you  as  to  whe the r  you  wan t  t o  reco rd  th i s  t ime . "  ( l d - )

r h 6  n r a n 1 -  i  r - a  l  F t - ^  , , - ^ a f  e d  m a n r r a  l  ' s  n r o r r i s i O n Sy ! 4 v u t v q r  E I I e r - L  u y u q u s u

largely  is  in  d ispute.  P la int i f f  Brant ley s igned an acknowledgment

that  he received the updated pol icy manuaf  in  August  2012 (see

W i l s o n  D e p .  a t  1 5 - 1 5  &  E x .  2 ) ,  b u t  d e c f a r e s  t h a L  h e  o n l y  r e c e i v e d

one manual  dur ing h is  employment  and i t  was the pre-2012 vers ion
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tRranf lew Decl  .  l l l  24-26) .  There is  no ev idence in  the record

a b o u t  w h a t  v e r s i o n ,  i f  a n y ,  P f a i n t i f f  P o u  r e c e i v e d .  I n  a n y  c a s e ,

Pfa int i f fs  aver  that  they "never  were in formed by anyone" that  they

rrTara qrr r rn.sed fcr  he oaid for  or  incfude on thei r  t imesheets minutes

spenL Loading the t rucks or  communicat ing wi th superv isors at  the

h o a i r r i n a  ^ f  t - h o  u r n r l r d : r r  a F l r . a n f  l F \ /  T l F r - l  ! ] {  q - 1 O :  P o u  D e r " : l  ! ] t l  6 -v E Y  r r - r r r r r Y  w v ! r l u q J  .  \ ! ! q r r L r L - I  l v v t  .

6;  see afso Pou Dep.  at  33 (expla in ing that  he "never  thought

r h r r { - h . i  r ^  - h ^ r r F  I l -  l . r a  r - - - r  . . - t s  l  l  r l - ^  r  ^ , , - , , 1  |  r : m p  r r n , ,  h a r r a r l q a  h e  d i dd.rry Lrr-LI Ig ct lJuu L t  Lrrc P4y I  uarrLs uP

not  know "anyth ing could be done about  i t " ) . )

Pfa int i f f  Brant ley t 'never"  asked about  being paid for  the t ime

between 6:45 AM and 7:00 AM, as someone inst ructed h im to in i t ia t .e

h i s  t i m e  r e c o r d s  a t  7 : 0 0  A l v l ,  o n l y  a t  t h e  p o i n t  o f  h e a d i n g  t o  t h e

f  i  r d l -  i ^ h  c i f a  i R r r n i - l a l '  n o n  ^ f  4 )  4 A - 4 7 . R r e n i l a 1 /  n F . l  t l  1 1  )! f ! - L  J v !  - ! u s .  \ u r q r r L r L l

Simi lar ly ,  h is  co l league Jessie swygert  and superv isor  Mr.

M i o i  l  i o n i c o  f  o l r i  h i m  n o t  t o  i n c l u d e  r e t u r n  t r a v e l  t i m e .  ( I d .  f l t l

27 ,  2e ) Apparent ly,  at  an unspeci f ied meet ing, Mr.  Ferref l

himsel- f  "gave the inst ruct ion that  the t ime Iempfoyees]  woufd be

r a t a r A i n a  r r d  a o l - l - i n r r  n a i d  f . \ r  c n d a d  r " r h a n  \ . ' n r r  
' l a f l -  

l - h o  l : e f  - i  . ) L r!  e ! v r  u r r r Y

s i f c  o f  j - h F  w r r r k d e \ , . "  a n d  ' t f r r q s e d  , a j -  n F r l n l  F  f n r  . t e l - l -  i n . r  h : C k  a t

3 : 3 0 ,  b e c a u s e  h e  b e f i e v e d  i t  m e a n c  l e m p l o y e e s ]  w e r e  c o u n c i n g  t h e i r

d r i v e  t i m e  o n  t h e i r  t i m e s h e e t s . "  ( I d .  f l  2 3 . )  I n  s u m ,  t o  P f a i n t i f f

R r a n f  l a \ /  i h a  r r r ' l c  r _ ^  -  "  r - t !  - ^ f  n a i d  f . l r  a n \ / l - h i n . r  a f t e r! ! a r r L r u ) /  L y l  u u  u f u r  L  3 c L  y q l u  ! v !  a r r y L r r r r r Y

f ? , . ? n l  "  / R r : n j - l a v  n F n  ^ r  g 4  )  p l a i n t i l f  P o u  l i k e w i S e  a v e r r e d

t h a f  M r .  M i o i l  i o n i r : o  a n d  h i s  h p l n a r  " n "  i n s t r u c t e d  h i m  t o  i n i t i a t e

h is  t ime records  a t  7 :00  AIq  /  on fy  a t  the  po in t  o f  head ing  to  the

f i r s t  j o b  s i t e ,  a n d  n o t  t o  i n c f u d e  r e t u r n  t r a v e f  t i m e .  ( P o u  D e c L .
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( (  q  . t . t  t )  
" ?  

\  a ^ ^ ^ r / l i  a d l r '  l -  h a  l -  i m p s h a F f  s  f  h p v  q l r h m i  t f  e d  t O
l l l  t t  ^ ! v v ! u ! r r v ! ] /

Ferref f  E lect r ic  do not  inc lude the cLiaf lenged 15-minute morning

n a r i n r t  ^ r  r a l - r r r n  f  r a r r e l  F j m e  ( B r a n t l e V  D a n  e f  R ( .  R r : . f l  t v  D e C f .p c !  t v u

r l {  r e  2 r .  D . u  T r e n  a t  5 4 - 5 5 - )

O n  t h e  o t h e r  h a n d ,  M r .  w i f s o n ,  t h e  o f f i c e  m a n a g e r ,  a f f i r m e d

that  "FerreI I  is  paying guys f rom the t ime they leave 413 Vaughn

f  i I l  l - ha  l -  imp  f  hF \ /  c rF t -  ha -k  : l -  n i  r r h l -  "  ^nd  l - hF  omn ln rzecs  " sh r ' : r r ' l . d  be "L  t  L E  u t r s /  u u  r r t Y r r v

l . r r r i  l  r l i  r r r  i  n  t -ho  rF t -u rn  t rave l  L ime on the j  r  t imesheet  en t r ies .

(wi lson Dep.  at  24.)  He fur t .her  test i f ied that  the employees v/ere

inst ructed to "s tar t  the i r  t ime for  the day"  "when they arr ive.  "

( I d .  a t  2 7 . )  M r .  F e r r e f f  a f f i r m e d  t h a t  i f  t h e  e m p l o y e e s  f o f f o w e d

h i s  i n s t r u c t i o n s ,  t h e y  w o u L d  h a v e  b e e n  l i s t i n g  t h e  t i m e  " [ f ] r o m  L h e

r ime they le f t  the shop t i f f  the t ime they got  back to the shop and

e v e r y t h i n g  i n  b e t w e e n . " e  ( L f  .  F e r r e I I  D e p .  a t  9 6 . )  ' t  l T l  h e i r  t i m e

should be f rom seven o '  c fock when they get  there and star t  loading

u p  u n t i f  t h e y  p u I I  b a c k  i n t o  t h e  s h o p .  "  ( I d .  a t  9 7 . )

D. Plaintiffs' work scheduTes & conErensation

over  the course of  h is  employment  wi th Ferre l f  Efect r ic ,

p l : i n f i f f  R r ^ n j -  l  e 1 /  F s t i m a t e s  h i s  h o u r s  l i k c l r r  a r r e r a c r e d  4 0  r ' l F r  w e e k .

( B r a n t l e y  D e p .  a t  5 0 - 5 1 . )  H e  c o u l d  n o t  t e s t i f y  t o  h o w  m a n y  d a y s  h e

loaded the t ruck in  the morning wi thout  any help f rom his  team, but

e At  Ehe same t ime,  Mr .  Fer re l l  exp la ined tha t  Lhe f i rs t  job  o f  the  day
on the timesheeL was recorded as beginning at 7:00 AM no matter what time the
employees '  d rove  o f f  the  warehouse lo t -  ( , f  .  Fer re l l  Dep-  a t  15-16 . )  The
a n n r ^ - , a a -  f L 6  ^ 1 o c k 2  u n t i l  3 : 3 0  p M :  t h u s ,  i f  F e r r e l l  E L e c t r i c  s e n d s
out a truck and the team finishes in six hours, the team comes back to the
shop "unti l somebody releases [them] and says we don't have anything else for
you uaday. "  ( ! ! .  a t  ?5 . )  f f  the  employee re tu rns  to  the  shop and has  no t
u . r k a . l  a  f r r ' l  I  F i d h i  h ^ r r r e  I ' F r r F l  I  F : l a . j - r i . .  " . r i w r  I s l  h i m  ^ t  t w o

options [:] [he] can either take the rest of the day home or you can wash the
t rucks  to  make the  fu11 e igh t . "  ( Id . )
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averred that  "  [e ]ach day [he]  worked for  Ferre l - f  E lect r ic ,  [he]

arr j -ved at  or  before 6:45 am to s tar t  loading t rucks,  except  for

t h e  f e w  t i m e s  [ h e ]  r a n  l a t e ,  w h i c h  w a s  f e s s  t h a n  7 0  t i m e s  d u r i n g

t h i s l  e n t i r e  e m p f o ) 4 n e n t . '  ( r d .  a t  6 0 - 6 1 ;  B r a n t l l e y  D e c I .  f l  +

l o m n h : c i  < r  : r i d o , ' l )  )  H a  a  l  q n  l " c l n c d  r r r l  n a r l  t '  l a l  l m n e f  e r r e r r z  d a v "  a n d\  c " L y r - a 5  t  5

would spend an average of  f i l teen minutes doing so.  (Brant ley

D c . t  { l t l  I B -  1 9 - )  A s  " f h e  m a i o r i  f v  o f  f h e  t i m e "  h i s  t e a m  a r r i v e d
l l l  t J t  ! / .  t

at  Lhe warehouse around 4:OO PM, he est imates that  h is  return

t r a v e f  w a s  " o n  a v e r a g e  3 0  m i n u t e s . "  ( B r a n t l e y  D e p .  a t  5 1 . )

Pla int i f f  Pou test i f ied that  he worked ' t40 p lus"  hours per

week.  (Pou Dep.  aL 22.  )  He asser ts  that  he arr ived to load the

trucks wi th mater ia f  in  the morning anyt ime bet .ween 6:00 AM and

6:45 AIv l  (Pou Dep.  at  15) ,  except  for  about  f ive t . imes that  he ran

I a t e  ( P o u  D e c l .  f l  4 ) .  H e  e s t i m a t e s  t h e  r e t u r n  f r o m  t h e  l a s t  j o b

s i te  of  the day to the shop was 30 minutes -  no mat ter  the locat ion

-_ because of  t ra f f ic .  (Pou Dep.  aL 23.  )  A l though he made no

ment ion of  post- return t ravel  dut ies dur ing h is  deposiL ion,  he

avers that  the "average t ime [h]  e  spent  unloading vehic fes and

communicat ing wi th superv isors each day af ter  get t ing back to the

FFr rF l  I  shon .  L l e f  o re  r r n i  n r r  h l 1mF f  ,T  r  - - - " r d  20r r r v y  '  y v r r r Y  u d J  ,

minu tes .  "  (Pou  Dec f .  u  + . )  on  on l y  th ree  o f  f i ve  days  wou ld  he

have to unload his own vehicfe,  but on Lhe other two days he would

ass i s t  o the rs .  ( I d .  f l  18 . )

T f  i s  r r n d i  s r r r f  F d  t h a t  F e r r e f f

a v f  6 h l -  f  L 6  6 m h  l  f  t l , ' l  i  I

D e p .  a t  2 2 ,  4 4 .  \

Fl l  ec l -  r i  r :  na id  ower f . ime co  the

( J .  F e r r e l l  D e p .  a t  1 0 4 ;  P o u
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III. MOTION FOR ST'MMARY .I'DGMEI{IIT

Defendants move for  summary judgment  on the fo l lowing c la ims

a n d  i s s u e s :  ( 1 )  w h e t h e r  J a m e s  N -  F e r r e l l  w a s  P l a i n t i f f s '  " e m p l o y e r "

wi th in the meaning of  the FLSA; (2)  whether  Defendants are f iabfe

for  unpaid over t ime compensat ion under  the FLSA; (3)  whether

n A f o h / l a n t - q  t - L a ? a F . r r a  : r o  a l e n  l i a h l c  f n r  
' l  

i r r r r i d : l -  a d  d , a m : r r a e .  ^ . . r
-  - !  t f  9 u t e 4 L e v  u q ' L ' q y c 5 ,  a r r u ,

f ina11y,  (4)  whether  Defendants '  v io la t ion of  the FLSA was

" w i f  f  f u l  .  "

The Court  f i rs t  considers whether  Defendants are ent i t fed to

j  udgment  as a mat ter  of  faw on Pl -a int i f fs '  c la ims for  over t ime

r - r - r m n e n  s a  f  i  n n  S n e c i f i r - a l  l w .  T l e f e n d a n f s  c o n t e n d  t h a L  P l a i n t i f f sv 9 + 4 ] i '

cannot  meet  the i r  pr ima fac ie burden of  prov ing that  they worked

over t ime and were not  compensated for  that  ef for t  because "each

f  e s j -  i f  i c r i  f h F j -  j - h p v  j -  r r r f  h f r r ' l  l w  a n d / o r  a n n r r r e f  a l  r r  r e r - . - \ r d o d  t h e i f

f  i t r A  < n a h l -  w a r l t i r t r t  . . . - n  - ' a r ^  ^ - i . l  € ^ ?  - l  l  r a n n r l - c d  h n r r r q  f  T ' ^ E -  '
L r  L U  i l / L r r L  w v !  J l r r r : ,  d r r l r  w c l s  P d r L r  r \ J r  d  - L f  ! E y v !  L u u  \ t c ! -  .

Br.  at  3 . )  Defendants fur ther  asser t  that  even i f  such unpaid

w a g e s  e x i s t ,  P l a i n t i f f s '  " o f f - t h e - c I o c k "  m o r n i n g  a c t i v i t i e s  a n d

return t ravel  t ime are noL compensable under  the Act .  Resolut ion

' I  ̂  - . .  ^  -  m .1 /  r aqn  l  r zc  qa r re ra  l  o the r  i s sues  nama  l  \ , 'r r L q /  r r a L r r  r l  ,

Defendants '  l iab i l i ty  for  I iqu idated damages and whether  the i r

v io lat ion of  Lhe FLSA, i f  any,  was "wi l l fu f . "  The Court  then

considers whether  Mr.  Ferref f  is  an "employer"  subject  to  the FLSA.

A. sEand.atd. of Review

S l t m m a r w  i r r d o m a n f  i e  : n n r n n r i : l - a  . \ n l r t  i f  " f . h e r e  i s  n o  o e n U i n e9 g l l l l l l g ! - ) , J g g Y l l l v r r v

dispute as to anv mater ia l  fact  and the movanL is  ent i t led t .o



j  u d g m e n t  a s  a  m a t t e r  o f  1 a w . "  F E D .  R .  c r v .  P .  5 5 ( a ) .  F a c L s  a r e

"mater ia f "  i f  they could af fect  the outcome of  the sui t  under  the

govern ing substant ive law.  Anderson v.  L iber ty  Lobby,  Inc. ,  477

u - s . 2 4 2 , 2 4 e  0 9 8 6 \  -  T h e  c o u r t  m u s t  v i e w  t h e  f a c t s  i n  t h e  l i g h t

most  favorable to  the non-moving par ty ,  Matsushi ta  Elec.  Indus.  co.

v .  z e n i t h  R a d i o  C o r p . ,  4 7 5  r J . S .  5 7 4 ,  5 a 7  ( 1 9 8 6 ) ,  a n d  m u s t  d r a w  " a 1 1

i u s t i f i a b t e  i n f e r e n c e s  i n  I i t s ]  f a v o r ,  "  U . s .  v .  F o u r  P a r c e f s  o f

R e a l  P r o p . ,  9 4 I  F . 2 d  L 4 2 5 ,  1 - 4 3 7  ( l 1 t h  C i r .  1 9 9 1 )  ( e n  b a n c )

( in ternal  punctuat ion and c ibat ions omi t ted)  .

The moving par ty  has the in i t ia l  burden of  showing the cour t ,

by reference to mater ia ls  on f i le ,  the basis  for  the mot j -on.

C e l o t e x  C o r p .  v .  C a t r e t t . ,  4 7 7  V . S .  3 1 7 ,  3 2 3  ( 1 9 8 6 ) .  H o w  t o  c a r r y

th is  burden depends on who bears the burden of  proof  at  t r ia l  .

F i t z p a t r i c k  v .  C i t y  o f  A t l a n t a ,  2  F . 3 d  L L L 2 ,  L L L 5  ( 1 1 t h  C i r .  1 9 9 3 ) .

When the non-movant  has the burden of  proof  at  t r ia l  ,  Che movant

may carry  the in i t ia f  burden in  one of  tv to ways -  by negat ing an

essent ia l  e fement  of  the non-movant 's  case or  bv showinq that  there

i s  n o  e w i d e n c e  t o  D r . t \ r a  :  f a . f  n F . c q s a r \ /  t O  t h e  n o n - m o v a n t t  S  C a S e .

S e e  C l a r k  v .  C o a L s  &  C l - a r k ,  I n c . ,  9 2 9  F . 2 d  6 0 4 ,  6 0 6 - 0 8  ( 1 1 t h  C i r .

l  o o l  \  / ^ - - r  - i h i h d  ^ ^ i c k e s  v .  s . H .  K r e s s  &  c o . ,  3 9 8  U . S .  a 4 4  ( L 9 7 0 ' )

and Cefotex,  477 U.S.  3I7) .  Before the Court  can evaluate the non-

h ^ r r . h l - ,  i n  n n n n q i  f i . \ n  i j -  m r r q f  f i r s t  C o n s i d e f  W h e t h e r  t h e

movant has met i ts in i t ia l  burden of showinq that there are no

genuine issues of mater ial  fact  and that i t  is  ent i t fed to judgment

as  a  ma t te r  o f  l aw .  Jones  v .  C i t y  o f  Co lumbus ,  I 2O F .3d  248 ,  254

(11th Cir .  1-997) (per cur iam) .  A mere concfusory statement that

) 1



the non-movant  cannot  meet  the burden at  t r ia l  is  insuf f ic ient .

c l a r k ,  9 2 9  F . 2 d  a t  6 0 8 .

I f  -  and only i f  -  the movant carr ies i ts in i t ia l  burden, the

non-movanL may avoid summary j udgment only by "demonstrat lingJ that

there is indeed a mater iaf  issue of fact  that precludes summary

judgment."  Td. When the non-movant bears the burden of proof at

t . r ia l ,  the non-movant must tai- Ior i ts response to the method by

which the movant carr ied i ts in i t ia l  burden. r f  the movant

a r e s e n f s  a r l i  d e n c e  e f  f  i r m : f  i r r a l r z  n e r r a t i n o  a  m e l - a r i a l  f e . j -  j - h p  n o n -

movant  ' tmust  respond wi th ev idence suf f ic ient  to  wj - thstand a

di rected verd ic t  mot ion at  t r ia f  on the mater ia l  fact  sought  to  be

r a n e r a d  , /  r ' i l - ? ' 1 : i r i c k ,  2  F . 3 d  a t  1 1 1 6 .  I f  t h e  m o v a n t  s h o w s  a n

absence of  ev idence on a mater ia l  fact ,  the non-movant  must  e i ther

show that  the record conta ins ev idence that  was "over looked or

ignored"  by the movant  or  "come forward wi th addi t ional  ev idence

suf f ic ient .  to  wi thstand a d i rected verd ic t  mot ion at  t r ia f  based on

f h e  a l  l  a a o d  a r r i . l a n f  i a r ' , /  d e f  i r : i e n c w - "  T d .  a t  1 1 1 7 .  T h e  n o n - m o v a n t' :_=i

cannot  carry  i ts  burden by refy ing on Lhe p leadings or  by repeat ing

conclusory a l legat ions conta ined in  the compfaint .  See Morr is  v .

R o s s ,  6 6 3  F . 2 d  1 , 0 3 2 ,  1 0 3 3 - 3 4  ( 1 1 t h  C j - r .  1 9 8 1 ) .  R a t h e r ,  t h e  n o n -

movant  must  respond v i i th  af f idav i ts  or  as otherwise prov ided by

Federal  Rufe of  Civ i l  Procedure 55.

' l -ha c l  ark  . rar ra Dl  r  i  n l -  i  f  f  q  annrnnr i  a te not ice of  Def  endants '

mot ion for  summary judgment  and in formed them of  the summary

; " r - * ^ - F  * ' r ^ -  : - ^ r r r d . i n . r  i h e  r i o h l -  l - n  f i l e  a f f i d a v i t s  o r  o t h e rJ  u u y L L L c r r L  f  r r u r u s r r r Y  u r r E  r  r Y r r u

mater ia ls  in  opposi t ion and the consequences of  defauf t .  (Doc.
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e6 . )  Thus ,  t he  no t i ce  requ i remen ts

F .2d  822 ,  825  (1 r t h  C i r .  1985 )  (Pe r

m^l- i  ^r| i  < r i  ne f or ravaew.

o f  c r i f f i t h  v .  wa inwr igh t ,  772

curiam) are sat isf ied and the

DiBcus s ioa

1.  Pr ima Facie Burden

Under S 207 of  the FLSA, "an employer  may not  employ h is

employee . for  a workweek longer  than for ty  hours unfess h is  employee

receives over t ime compensat ion at  a  rate not  fess than one and a

h a f f  t i m e s  h i s  r e g u l a r  r a t e . "  A l f e n  v .  B d .  o f  P u b .  E d u c .  f o r  B i b b

c n t y .  /  4 9 5  F . 3 d  1 3 0 6 ,  1 3 1 4  ( 1 l t h  C i r .  2 0 0 7 )  ( c i t i n g  2 9  U . S . C .

S  2 0 7 ( a )  ( 1 ) ) .  " A  p e r s o n  i s  e m p l o y e d  i f  h e  o r  s h e  i s  s u f f e r e d  o r

p e r m i t t e d  t o  w o r k - "  I d .  ( c i t i n g  2 9  U . s . c -  S  2 0 3  ( q )  )  .  " I t  i s  n o t

r a l  a r r : n f  f  h a f  j -  h a  F m r \ ' l  ^ 1 f a r  d i  d  n . \ l -  a q k  l -  h a  a r h n l  n \ / a F  t - . \  . l  / " \  l -  h c  w o f k .

The reason that  the employee per formed the work is  a lso not

re levant .  I f  the employer  knows or  has reason to bef ieve that  the

a m n l o v e e  . ' o n l -  i  n l e s  f o  \ " r . \ r k  l - h a  r d d i l - i ^ n a I  h O U r S  m U S t  b e  C O U n t e d , "

f5! .  ( internaf quotat ion marks and ci tat ion omit ted) .

. F h ] 1 c  l -  n  n r a r r : i  t  ^ n  -  ^ t  - i h  € ^ ?  , , - ^ e i d  . \ \ r a r t -  i m a  ^ ^ m n c n < a f  . i n r
L v  p ! L v 4 ! t  ! v !  u r r y s r u  e v L " t , s r p u  L  r  v r r ,

f h a  n l : i n i - i f f  h c a r s  t h e  i n i t i a l  b u r d e n  L o  d e m o n s t r a t e  t h a t :  ( 1 )  h e

or  she worked over t ime wi thout  compensat ion,  and (2)  the employer

knew or  shoufd have known of  the over t ime work.  Id .  a t  1314-15

t ^ : r : n d  p A i ^ h  v  n A ^ .  t  o f  C o n s e r v a t i o n  &  N a t .  R e s . ,  2 8  F . 3 d  1 0 7 6 ,

1 0 8 1 - 8 2  ( 1 l t h  C l r .  L 9 9 4 ) ) .
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whether PJ.aintiffs worked Overtime without
ComPensat ion

"The remediaf  nature of  l the FLSA] and the great  publ ic  pol icy

which i t  eml :odies mi f j ta te against  making l the pr ima fac ie]

burden an impossib le hurdfe for  the employee."  Anderson,  328 u-s-

at  687 -  ' I t  is  the employer 's  duty to  keep records of  the

employee's  wages,  hours,  and other  condi t ions and pract ices of

empfoyment ,  "  and i t  is  the employer  "who is  in  a super ior  posi t ion

to know and produce the most probative facts concerning the nature

and amount  of  work per formed.  "  A l fen,  495 E.3d aL 1314 (c i t ing

A n d . e r s o n ,  3 2 8  U . s .  a t  5 8 7 ) .  " F o r  t h a t  r e a s o n ,  i n  s i t u a t i o n s  w h e r e

r -hF amnl / - \1 fa r  hae fa i  Ied  fo  keen re r :o rds  or  the  records  cannot  be! r N  s " L P ! v /  L

t rusLed,  the employee sat is f ies [h is ]  burden of  prov ing that  [he]

per formed work wi thout  compensat ion i f  lhe]  produces suf f ic ient

evidence Lo show the amount and extent of that work as a matter of

j u s t  a n d  r e a s o n a b f e  i - n f e r e n c e . "  J a c k s o n  v .  C o r r .  c o r p .  o f  A m . ,  N o .

1 4 - 1 1 0 1 - 0 ,  2 O L 5  w L  L 4 4 6 9 0 4 ,  a t  * s  ( 1 l t h  C i r .  A p r .  L ,  2 0 1 5 )  ( p e r

c u r i a m )  ( c i t i n g  A f l e n ,  4 9 5  F . 3 d  a t  1 3 1 6 )  ( i n t e r n a l  q u o t a t i o n  m a r k s

see afso Anderson,  32A U.  S.  at  64"1

solution . . is not to penalize the employee by denying him any

recovery on the ground that  he is  unable to  prove the prec ise

extent  of  uncompensated work.  Such a resul t  would p lace a premj-um

n n  a n  a m n l . 1 1 r F r , s  f a i I r r r a  l - . r  k o p r . r  n r . l r " \ F " '  r a r . r - \ r . d q  i n  n o r r f o r m i f v  W i t hv r r  q r r  s ' L ' P t v / L !  p  ! q + r v A

hj-s statutory duty;  i t  would aLl-ow the empfoyer to keep the

benef i ts of  an employee's labors without paying due compensat ion as

c o n t e m p l a t e d  b y  t h e  I F L S A ] . " ) ;  L a m o n i c a  v .  S a f e  H u r r i c a n e  S h u t t e r s
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T n / -  ' 7 1 1  t r  ? d  1 2 g 9  1 ? 1 q  { 1 1 f h  C i r  2 n 1 ? \  l n . \ f  i n . r  l - h : l -  i f  t h e\ r r L r r  ! f !

6 n ^ l ^ r ' 6 F  F : i  I a d  1 - ^  l z 6 a 6  | i m a  r a . ' . - \ r . l q  I h a  h l r r . l e n  . ) n  j . h c  F m n l o v ^ ^  - ^
e r ' L P t u y  E !  u v  ^ c c l /  u L " r J r v J  c c  L U

show that  she worked over t ime wi thout  compensat ion is  " re laxed")  .

n ^ ^ ^ * r . i - ^ t - -  \ r  f _ t t - ^  ^ m r r l o w e e , s  b U r d e n  i S  n ^ l -  r T r F ^ f  F . , 1 , . i  f h a  E l e v e n t hB L U U ! u l r r Y f t ,  L L I  r r c  c L L L y t v j E E

circui t  has found an employee can successful ly shi f t  the burden of

n r n n f  l . r r r  n ? a c a - t -  i n d  1 - . i ^  { - ^ - F  t  h ^ h ' .  i n , . l i . . a f  i n . r  l - h c  o m n l r ^ - . ^ - .  -
p ! v v !  v - t  y ! L J ! - r L r r r y  t . r - L s  u w I L  L s r L . r r r L L / l r y  r r r u r u q u r r r j  u r r E  E L " y r u y E !  D

time records cannot be trusted and that he worked the claimed

over t ime."  Centeno v.  I  & C Ear thmovers Corp. ,

a 2 8 O ,  1 2 8 7  ( S . D .  F f a .  2 0 1 3 )  ( g u o t i n g  . f o n e s  v .

q ? n  E '  e r r ^ ^  ) . 1V V Y . Y '

t - -  TenDl  I  Dr^h

M a i n t . ,  r n c . ,  N o .  0 9 - 2 2 0 2 7  C r V ,  2 0 L 2  W L  1 6 3 0 3 5 ,  a t  * 1  ( S . D .  F I a .

J a n .  L 9 ,  2 O a 2 )  ( c i t i n g  A f f e n ,  4 9 5  F . 3 d  a t  1 3 1 6 ) ) .

Defendants contend that  Pla int i f fs  are unabfe to demonstrate

that  they per formed uncompensated over t ime work.  They asser t  that

" . r r r< . ) r r /  r a r l i  a r ^ '  . \ f  f  hc  r r nd i  sn r r f  ed  f  ime  feCOrdS  i n  t h iS  CaSe

ref fects  that  each Pla int i f f  was proper fy  paid over t ime dur ing

f  h n s a  w c e k s  j -  h a \ /  r . \ ^ ^ ' F a - ' l  r . ? ^ ? 1 - i  r ^  i  n  e X ( . : e S S  O f  f  o r f  V  h n U f  S .  "u r r !  1 ,

( D e f s . '  B r .  a t  8 . )  T h e y  f u r t h e r  a r g u e  t h a t  P l a i n t i f f s '  c l a i m s  a r e

barred ' tby the i r  own admiss ions that  they were not  owed for  the

t ime in  the morning before work began" and "consis tent"  tes l - imony

" that  they kept  t ru thfu l  and accurate records of  t ime sheets."

( I d . )  R e h a s h i n g  t h e  a r g u m e n t s  p r e s e n t e d  i n  t h e  m o t i o n s  t o  s t r i k e ,

Defendants last ly  contend that  Pfa int i f fs  "came forward wi th so

l i t . t Ie  ev idence dur ing d iscovery"  and *d id not  even begin Lo

c a f c u f a t e  t h e s e  f i g u r e s  u n t i l  a f t e r  t h e i r  d e p o s i t i o n s .  "  ( D e f s . '

R e p l y  a t  6 - 7 . )  T h u s ,  a c c o r d i n g  t o  D e f e n d a n t s ,  t ' P l a i n t i f f s '

untimely and improper affidavits are not enough to avoid summary
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; ,  r , - l ^ n 6 n  F  " ( r o . , As is  apparent ,  Defendants '  sweeping

n r n r ' t : m a f  i . r n q  A , F  . o n a t r r q r . r f l r  t - h p \ /  e r a  d e v o i d  o f  c i t a t i o n s  t o  t . h e

record beyond ident i fy ing four  exhib i ts  conta in ing hundreds of

F . i - ^ - r - ^ ^ ! ^  : n n  n : r . r n t  t  r o r n r d <  M o r e o v e r ,  i n  t h e  C o u r t , sP a g E >  ( J !  e r r u  l / a J l v f  I

judgmenL,  Pla int i f fs '  purpor ted admiss ions and re lated test imony do

not state what Defendants wanL them to connote when properly viewed

in conEext .

To defeat  summary judgment ,  P la int i f fs  respond that  the i r

timesheets do not reflect the number of hours they worked: although

" t r u t h f u l  a n d  a c c u r a t e , ' t  t h e y  a r e  i n c o m p f e t e .  ( S e e  B r a n t l e y  D e p .

aL  76 -76 ,  85 ;  B ran t l ey  Dec f .  t T f l  12 ,  21 r  Pou  Dep .  a t  54 -55 . )  I t  i s

r rn. l i  snrr f  Fd j -he j -  Ferre l l  E lect r ic  d id not  use an efect ronic  or

mechanicaf  t ime c lock but  rather  issued i ts  employees paper

i i m e s h F A f s .  w h i r - h  i f  e x n e r . l -  e d  f h e m  f o  f i  l - f  o u t  a t  t h e  e n d  o f  e a c h

day and turn in  at  the end of  the each week.  (Brant ley Dep.  at  71;

, J .  F e r r e l f  D e p .  a t  1 0 ,  1 0 4 ;  P o u  D e p .  a t  3 4 ;  W i l - s o n  D e p -  a t  1 2 - 1 3 ,

1 " 9 ,  2 ! . )  I t  i s  a f s o  u n d i s p u t e d  t h a t  F e r r e l l  E l e c t r i c  d i d  n o t  k e e p

track of  employees '  "c lock t ime" -  when they arr ived on the

premises in  Lhe morning or  deparLed for  home -  but  were aware/  at

Ieast  in  the morning,  that  the empfoyees engaged in  some act iv i t ies

t o  p r e p a r e  f o r  t h e  d a y .  ( J .  F e r r e l l  D e p .  a t  9 ;  K i n g  D e p .  1 1 . )

Plaint i f fs averred, however,  that they "never were informed by

anyc]e" that they were supposed to be paid for or incLude on Lheir

t imesheets minutes spent foading the trucks or communicat ing wit .h

supervisors at  the beginning of  the workday. (Brant ley oecl .  ! l ! l  o-

10 ;  Pou  Dec f .  f lU  5 -6 ;  see  a l so  Pou  Dep .  a t  33 . )  I n  f acL ,  t o  t he
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contrary,  P-Laint i f fs boLh declared t .hat they received express

ins t ruc t i ons  -  f r om muf t i p le  sou rces  -  t o  beg in  reco rd ing  the i r

t ime at 7:00 AM and to excfude return travef t ime. (See Brant ley

nec l .  t l l f  7 ! ,  23  ,  27  ,  2B ;  Pou  Dec f  .  ' l l t l  e ,  LL ,  22 ,  23  . )  De fendan ts

d i s n r r t e  o r  d € . n v  f h e  F ^ r ^ ^ ^ i - ^  € : ^ f , 1 i t  . o S e r L i O n S .  ( S e e  J .  F e r r e f l

r ' \ A h  . t -  q 6  o ? .  r ^ r i  1 e . ) n  T t F n  ^ l  ) 4  .  2 7  .  \  B U t  i f  L r U e ,  t h e s e  f a c t su L t /  r  s e

ind icate that  Ferref f  E lect r ic 's  t ime records cannot  be t rusted.

Tn addi t ion to chaLlenging the accuracy of  the records of

thei r  work ing t ime,  Pla int i f fs  made statements regard ing the amount

and extent  of  the i r  uncompensated work in  deposi t ion test imony

t a k e n  b y  D e f e n d a n t s  a n d  d e c f a r a t i o n s . r 0  I t  i s  u n d i s p u t e d  t h a t

F e r r e l l  E l e c t r i c ' s  n o r m a l  b u s i n e s s  h o u r s  a r e  7 : 0 0  A j v l  C o  3 : 3 0  P M .

( B r a n t l e y  D e p .  a t  3 7 ,  4 L ;  J .  F e r r e I I  D e p .  a t  7 - 8 ;  K i n g  D e p . ,  D o c .

7 9 ,  a L  5 ;  w i l s o n  D e p .  E x .  1 6  ( ' t P r e - 2 0 1 2  P o f i c y  M a n u a l " )  a t  5 ;  i d .

E x .  1 4  ( " J u l y  2 0 a 2  P o L i c y  M a n u a f " )  a t  4 . )  P l a i n t i f f s  p r e s e n t e d

evidence,  however ,  t .hat  they regufar ly  began thei r  work day before

7 : 0 0  A M  a n d  e n d e d  t h e  w o r k d a y  a f t e r  3 : 3 0  P M .  A s  d e s c r i b e d  i n  t h e

b a r : k o r o r : n d  s a c f  i o n .  P l a i n j - i f f  R r a n f l e v  s t a t e d  t h a t  e a c h  d a \ /  h t r

worked for  Ferre l f  E lect r ic ,  he arr ived at  or  before 5:45 AM -  as

inst ructed -  to  s tar t  loading the t rucks except  for  fess than ten

t i m e s  d u r i n g  h i s  t e n u r e  t h a t  h e  r a n  f a t e .  ( B r a n t l e y  D e p .  a t  3 9 ,

6 o - 6 L i  B r a n t l e y  D e c f .  f l  + . t  S i m i l a r l y ,  P l a i n t i f f  P o u  t e s t i f i e d

that  he arr ived to load the t rucks wi th mater ia l  in  the morning

anyt ime between 6:00 AJvl  and 6:45 AM -  " f 'm work ing that  30 minutes

- . , ' ^ . . . . -  . -  n o tr r r c  r u r r u w r r r Y  r >

h r r e F n l - a d  h 1 .  P l  a i  n l - i  f f e  b u t

an exhaustive account of the rebuttal evidence
is only i l lust.rative.
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o r  1 5  m i n u t e s  b e f o r e  7 : 0 0 .  I  m e a n ,  I  w a s n ' t  a t  h o m e  c o o k i n g

breakfast .  r  was foadinq mater ia l "  on [ the]  van"  "  (Pou Dep.  at  16-

L 7 . )

T T n ^ r r  r c l - r r r n i n o  l - n  f h 6  e h . ' \ n  a f  f h a  a n d  n f  f h c  r i a V .  P l a i n t i f fu y \ r r r  ! E L u ! r r r r r :  L v

B r e n t l  e v  t e s t i  f i e d  L h a t  h e  h a d  t o  f i l l  o u t  h i s  t i m e s h e e t ,  "  t u l  n l o a d

the stuf f  that 's  on the t ruck that  somebody coufd s teaI ,  "  f lke

' t  [e ]  Iect r icaf  wi re or  anyth ing that  could be damaged f rom the

u ' A . f  h A r  ' t  l p F ^ r r 1 a 1 '  n c r - r  ^ f  Q 7 !  R r . n f  l F \ /  f ) p c l  q l  1 9 - )  M r -  B r a n | '  l  p \ , 2
r  \ l l a r r L r L J  , E I / .  s u  t t  L 2  .  I

also was obl igated,  in  h is  ro le as lead efect r ic ian,  to  "see and go

tafk to management and find out what is going on for Lomorrow and

1et  them know where we stand for  the next  day so they could p lan-"

(Brant fey Dep.  at  88,  94 ( " I  was to ld by Dominic  that  af ter  our  day

anr tad :n, . i  \ " 'o  . rn j -  hack i - . r  fhF shrrn fhaf  we needed to be in  therev r L  Y v e

ta lk ing to them and le t t ing them know what 's  going on because

people were . Ieav ing and get t ing in  the i r  t rucks and going home") ;

B r a n t f e y  D e c f .  t l  2 0  ( " r n  a  m e e L i n g  M r .  M i g i l i o n i c o  L o l d

efecLr ic ians thac they had to repor t  in  to  h im every day before

' l aa r r j n . -T  
| / - ,  . r / - ' l  h . 1ma  f r . ' l r  f  hF  dav  / ' )  s ce  a l so  Pou  Dec I .  f  19 .  )  He re

too Pfa int i f f  Pou echoed Pla int i f f  Brant ley:  a f though only  three

out  of  f ive days he spent  t ime unloading h is  own t ruck,  every

a Ff ar-n/-'.\n rcrrrri rcd Some colfaboration to unload and Secure

m a t e r i a l s .  ( s e e  P o u  D e c f .  f ' | | f  4 ,  1 8 .  )  B a s e d  o n  P f a i n t i f f s '

personal  knowledge,  they est imated these act iv i t ies took f i f teen to

f  wen l -  v  m in r r j -  es  each  r , , - \ r r . r h l 1 r  l -  h i  r l -  \ r  m inu tesq 4 y  !  v  u Y l r f  y  L r r t !  u J

making thei r  way back to the shop.  (Brant ley Dep.  at  61;  Brant fey

n a .  l  ( (  1 E  1 q .  D . \ r r  T l a n  e l -  6 - 1  .  D . ) r r  n o . ' l  { l  4  \
I n  L J t  ! J ,  r v u  u s t / .  .  l l  = . t
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r r i pn , i 11 . r  l - hp  r ^a , , - / r r d  i 1 .1  l - ha  I  i . r h j -  m . ) s i -  f avo rab -Le  t o  P la i n t i f f s ,

Defendants are not  ent iL led to summary iudqment  based on

Pfa int i f fs '  Iack of  documenLat j -on and inabi l i ty  to  s tate wi th

n r e n i q i n r  1 - h a  n  m h a r  ^ F  , , - ^ ^ m h a n e r t - o d  l - o u r s  t h e y  w o r k e d  a n d  t h e

dates on which that  work was per formed.  I t  is  possibfe that

P l a i n t i l f s '  b u r d e n  a t  t r i a l  m a y  u l t i m a t e l y  b e  m e t  w i t h  e v i d e n c e

other  than prec ise,  wr i t ten documentat ion.  The record conta ins

weekly  t ime sheebs f rom both Pla int i f f  Brant ley and Pla int i f f  Pou

that  document  the hours spent  and tasks completed on each job s i te .

c o f h  t F s f i f i c d  f h e v  d i d  n o t  r e c o r d  a n d  t h u s  w e r e  n o t  c o m p e n s a t e d

for  carry ing out  the morning 's  preparat ions,  t ravel ing back to the

^ L ^ -  - , - l  ^ - . r ' i - ^  - - d  c i ^ r i t l . r  r r n r r q o d  m ^ ! ^ ' _ r - 1snop,  unroaorng anL - . .a terra ls ,  a f io  excnangrng

informat ion wJ- th superv isors,  which they d id on a dai fy  basis  wi th

' I  
i m i  1 -  a r l  o v n o n r -  i n r r c some such except ions were " tr iggered" by

reference to discrete events,  such as Plaint i f fs '  car t rouble or

appointments. S e e  A l l e n ,  4 9 5  F . 3 d  a t  L 3 L 7 .

reasonabl-e jury  could f ind,  i f  the chal fenged t ime is  compensable,

that  Pla int i f f  Brant ley and Pla int i f f  Pou worked more than for ty

hours a week.  DefendanLs '  mot ion for  summary judgment  on th is

threshold issue,  therefore,  is  DENIED.

b. Whether: Defendants Knew or Should Have known
of the Overt ime Work

r . . r - n e n f  -  i  i  i  s  D e f  F n d a n t - . .  l . \ 1 1 r / l 6 n  r - ^  r 1 1 h - ^ , t  t h ed L  D u ' L t r L L q !  y  J  u u Y " L s I L ,

mot ion by reference Lo mater ia ls  on f i le  that  demonstrate Lhe

Al1ser .a nf  anrr  r rcnrr ine iSsue of  mater ia l  fact  as to  i ts  knowfad.rF

whether  actual  or  construct ive,  of  P la int i f fs '  overL ime work.
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Defendants

' l 'horc f  ^ro

element  of

do not  present  any argument

the cour t  l i i l f  not  address

D l a i r r f  i  F f s '  n r i m a  f n - l e  c a s e .

or ev idence on th is  issue-

the mer i ts  of  the second

2a09)  ( c i t i ng  Bon i l l a  v .  Bake r  conc re te  cons t . I n c . ,  4 A 7

compensabi f itv

Inherent  in  Pla int i f fs '  c fa ims thaL they are due over t ime

compensat.ion under the FLSA is the burden 1-o present evidence from

which a reasonabfe iurv  could conclude that  the work is

r : o m o e n s a L ) l  e .  . q e e  K h i  d l - ' t -  a '  ^ 1 I e 1 -  . r  E l . i d  M . { - 6 r i i l d  T r ^  t  N O .

6 : 0 8 - c v - 4 5 ? - O R r , - 2 2 D A B ,  2 0 0 9  W L  3 8 3 7 8 7 0 ,  a t  * 5  ( M . D .  F f a .  N o v . 't '7

t  -  J o

7 3 4 0 ,  7 3 4 4  ( 1 1 t h  C i r .  2 0 0 7 ) ) .  T h e  P o r t a f  -  t  o - P o r t a l  A c t ,  2 9  U . S . C .

S 254 (a)  ,  exempts cer ta in act iv i t ies f rom compensat ion under  the

I ' l .qA dn  amhl  a r ro r  i  q  n - f  ra l " f l  r ' i  1 .ad  l -  .1  amnl  a r . 'ao  f  n r

. - r  . l i - -  . i 1 ^  r - r : r r a l  i  n r r  f  ^  : n , . 1  f  r om the  aC tua l\  r  /  w c r t ^ t r r Y  /  !  a u r r r l j  r r Y  L v  q r r u

n  l  : n a  n f  n o r f  n r m r n a o  ^ f  r -  h a  n r i  n n i  n r ' l  ^ . ^ f  i  r r i  r -  i r  ^ r

act iv i t ies which such employee is  empLoyed to
per form. and

act iv i t ies which are pre l iminary to  or  post l iminary
r - ^  d - i ' l  h ? i n ^ i ^ - l  ^ - l -  i v i i l '  . - t -  i f  i l -  i ^ -  , . ' r .  l  ^ r -

P !  f  r ru  _ ' -Pd J -

a a n ' r r  a i f l - \ a r  ^ r ' i ^ r  f ^  t - ] . i a  i i m a  ^ n  5 r r r  h . 1 1 - i - r , l . r

workday at which such employee commences, or
subsequent to the t ime on any part icular workday at
wh ich  he  ceases ,  such  p r i nc ipa l  ac t i v i t y  o r

rc l -

t  t 'For  purposes  o f  th is  subsec t ion ,  the  use  o f  an  employer 's  veh ic le  fo r
travel by an employee and act.ivit ies performed by an empfoyee Lrhich are
incidental to the use of such vehicle for commuting sha11 nat be considered
n e ] . i  ^ f  f h r  F m r l l ^ 1 r F F , s  n r i n c i n : l  . e ^ j -  i l r i f  i a s  i f  t h e  u s e  a f  s u c h  v e h i c l e  f o r

travel is within the normal commut.ing area for the employer's business or
es tab l i shment  and the  use  o f  the  employer 's  veh ic te  i s  sub jec t  to  an
ag'reement on the part of the employer and the etttployee or representative of
s u c h  e m p l o y e e . / '  2 9  U . S . C -  S  2 5 4  ( a )  ( 2 )  .
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As previously descr ibed, Plaint i f fs assert  they were not

. o m n e n s a f e d  f o r  t h r ^ ^  n = i - o n n r i  a c  n F  a c t i v i t i e s :  ( 1 )  ' . m o r n i n g
L v L t L y u ! r p 4  q v v

a c L i v i t i e s " ,  j . e .  r e c e i v i n g  a  s f i p  f r o m  s u p e r v i s o r s  a b o u t  t h e  d a y ' s

a s s i o n e d  i o b  s i  f . e s  r n r i  . ' n l  l e / - i i  n o  f h e  r l . l  a \ / e n l -  s r r T ) n l i F s :  ( 2 )a -  -  ! Y r  L e u  ) v v

^ ^ ^ F - r - . i  f f  $ ^ a , ^ h i r d  a . ' l - i r r i i - i 6 e  /  i  e  s l - n r i n . r  r e r f a i n  r r n u s e d
P U J L D l T f ! L

mater ials and chat. t ing wiLh supervisors about the day's progress

a r d  l - h F  f a a m ' q  n e r f n r m a n . e .  e n d  { i )  r e 1 - l r r n  f . r a v a l  f r o m  i h e  - i o b  
s i i t e

t o  t h e  s h o p .  ( P f s - '  R e s p .  a t  1 . )  D e f e n d a n t s  s e e k  a  j u d g m e n t  a s  a

mat ter  of  law that  the hours for  which Pfa int i f fs  c fa im

compensat ion are not  work t ime under  the Por ta l  -  to-  Por ta l  Act ,

thereby exempt ing Defendants f rom l iab i l i ty .

To prevai f  P la int i f fs  must  prove that  t .he t ime spent  engaged

in each of  the act iv i t ies ident i f ied above were not  merely

pre l iminary and post l iminary act iv i t ies,  but  rather  "pr inc ipal

act iv i t ies,  "  which embraces those tasks that  are " in tegra l  and

i n d i  e n e n e : h l a "  t o  j - h e i r  d r r t i e s  a s  e l  e c t r i c i a n s .  S e e  S t e i n e r  v .

M i t c h e l l ,  3 5 0  U . S .  2 4 ' 7 ,  2 5 2 - s 3  ( L 9 5 6 ) ;  B o n i 1 l a .  4 8 7  F . 3 d  a E  7 3 4 4 i

K n i g h t ,  2 0 0 9  W L  3 8 3 7 8 ? 0 ,  a E  * I 2  ( c i t a t i o n  o m i t t e d )  I n  t h e  n e a r

q i  - z l -  r r  . r r ca rs  s i nnp  j - hc  q r rn ramF a r - \ r r r t -  a j a . . i dad  C l -a i na r  
' l  

. \ u7a r  aOUf tS

h : r r a  a f  l - a m n f a d  j - n  r r i r r c  m e a n i n r :  f l )  f h F  w . r r d s  " i n f  F . r r A l  a n d

i nd i spensab le . "  The  E leven th  c i r cu i t ,  f o r  examp le ,  l i ke  many  o the r

courts,  introduced a muft i - factor test  that considers (1) whether

i - h a  : ^ i i r l i r r r  i  <  r a a t t ) r a A  l t r  F h A  A h n l  ^ l r a r  / t \  u r h a f  h a ?  1 - l - \ a  : - 1 - i - ' i  t - ' -
u l l g q v 9 r v r u ] v ] L r r L

is  necessary for  the employee to per form his  or  her  dut ies,1z and

\ \ ' F h a  i  h r - a d Y r ' 1 and indispensable test,
B o n i 1 l a ,  4 8 7  F - 3 d  a t^ - r l d :  l  n a ^ - c e i  t - 1 r  "

o m i t t e d ) .

however, is not a but-for test of
L344 (internal quotation marhs



( 3 )  w h e t h e r  t h e  a c t i v i t y  p r i m a r i f y  b e n e f i t s  t h e  e m p l o y e r .  B u r t o n

F f a . ,  1 8 1  F .  A p p ' x  8 2 9 ,  8 3 5 - 3 7  ( 1 1 t h  C i r .

2 0 O 6 ) ;  B o n i l l a .  4 A 1  F . 3 d  a t  L 3 4 4  ( c i t i n g  D u n f o p  v .  C i t y  E f e c . ,

r n c . ,  5 2 7  F . 2 d  3 9 4 ,  4 o o - 0 1  ( 5 t h  C i r '  I 9 7 6 )  ( d e f i n i n g  t h e  t e s t  t o

determine whether  act iv i t ies are ' tpr inc ipal "  and " in tegra l  and

. r - r . i  ^ - ^ - ^ ^ l ^ l  ^ , /  \ \ r ^ ? h o t -  h a r  l -  h F \ /  : . T a  n c r f n r r n e , . l  n a r f  r t f  t h er r r u r  ! P c r r D d r r  !

r a d r r ' t  a -  u , a r k  a f  l - h a  c m n l n r r c c s  i n  f h e  o r d  j n a a ^ 1 r  . - . r r r r s c  n f  l _ l r r s i n ^ - -  "- - - -  = L " y t v / u L  v !  q t r r 4 !  
J

"not  whether  the act iv i t ies in  quest ion are uniquely  re laLed to the

h r a . l ^ m i n . h t -  r c l - i r r i  f r ;  ^ F  f h a  a r l - i r r i t r r  n f  f h c  k r t t s i  n e s s " )  ) :  s e e  ^ r - ^

e . g . ,  P e r e z  v .  M o u n t a i r e  F a r m s ,  T n c . ,  6 5 0  F . 3 d  3 5 0 ,  3 6 5 - 6 6  ( 4 t h

r l i  r  t n  1 1  \

In  Decef t lcer  2014,  Lhe Supreme Court  rev is i ted the meaning of

" in tegra l  and ind ispensable"  and of fered a more prec ise,  a lbei t

m n r . a  r p q j - r i r - f  i r r c  r r i  a r ^ r  T n f  a . t r i f  r /  S - a f f i n . r  s . 1 l l r l -  i  ^ n e  T n C .  V .' ' , - - @ . . .

R r 1 < L  1 ? q  S  r - f  q 1 ?  q l q  ( 2 . l 1  4 \  T h F  / - ^ r r r t -  ' a i a ^ t - a d  r - a - t - d  l i k e

the one ar t icufated in  Bur ton and Boni f la  to  the exLent  that  they

focus on whether  an employer  t :equi red a par t icufar  act iv i ty  or

whether  the act iv i ty  is  for  the benef i t  o f  the employer .  See id .

( f ind ing the Ninth Ci rcu i t  cour t  o f  Appeals erred in  focusing on

these factors,  which are "overbroad" and threaten to "sweep in to

r n r i n n i n a l  a . t i \ r i f i F s '  f h F  r / p r v  a c f  i w i  t . i e s  t h a t  t h e  P o r t a l - c o -

Por ta l  Act  was designed to address")  .  Instead,  the " test  is  t ied

t - ^  t - L 6  ^ r ^ . 1 ' t ^ 1 -  i v a  r ' ^ r k  l -  h ^ l  f  h F  c m n l . ) \ . z F e  i  d  - m h 7 ^ r : ^ . t  1 - ^  ^ ^ / F O f m . n
y !  v u u u  u  i

Id .  (emphasis  added)  .  An act iv i ty  is  only  " in tegra l  and

i h . l i  q l r a t l e a h l  a "  1 - . \  l - h a  r i a r f . ) r f l : n t - c  . l f  a n  e m r ) l  a r l " / e e t  q  n r ' i  n r " i  n a l

act iv i t ies i f  i t  is  an in t r i ,ns ic  efement  of  Lhose act iv i t ies and



one with which the employee cannot dispense i f  he is to perform his

p r inc ipa l  ac t i v i t i es . "  Td .  rn  o the r  words ,  ' t an  ac t i v i t y  i s

t . i n d . i  e n e n c a h l c '  f o  ^ n l 1 l - h a r  n r i n r - i n a l  : , - F i r r i  t . '  n n l r r  w h ^ n  a nt  I ' ] !  
+ r r !  t v q

employee coufd nor  d ispense wi th i t  wi thout  impair ing h is  abi l i ty

f 1 - 1  1 1 e r f o r m  t h F  n r i n c i n : l  a r ' f i r r i r r z  q a ' e l r z  : n d  e f f e r - t -  i r r c l w  "  T d .  a t:

2 0  ( S o t o n a y o r  &  K a g a n ,  ' f J . ,  c o n c u r r l n g )  .

I ^ 1 L a 1 -  l - ' 6 ?  :  n : r l - i n r r ' l : r  a n l - i r r i r r z  i ea  P a ! u ! v u t a !  G v L f v f u f  f r  l r r L E V ! 4 f  4 r r u  l r r u t > P c

under the FLSA is  a quescion of  law,  Anderson v.  Perdue Farms,

I n c . ,  6 0 4  F .  S u p p .  2 d  L 3 3 9 ,  L 3 4 9  ( M . D .  A t a .  2 0 0 9 )  ( c i t i n g  B i r d w e l l

v .  c i t y  o r  G a d s d e n ,  9 7 o  F . 2 d  8 0 2 ,  8 0 7  ( l 1 t h  c l r .  L 9 9 2 \ ) ,  t h o u g h

there is  no "cLean analy t icaf  d is t incLion between act lv i t ies that

are in tegra l  and ind ispensabfe and those that  are not , "  Boni l Ia ,

4 8 7  F . 3 d  a t  1 3 4 4 .  T h e  n a t u r e  o f  t h e  e m p l o y e e s '  d u t i e s ,  h o w e v e r ,  i s

.  t r , o q f  i a n  a f  f a n f  B i r d w e f l  ,  9 7 O  F . 2 d  a t  8 0 8  ( ' . C e r t a i n  s e t s  o f

€ . ^ 1 - c  i F  f a r r r r t  1 - \ r ,  a  € - ^ t -  F j  - / r ^ ,  , . ? j  1 r  d i \ / F  r i  s e  f o  l i a b i l i f v  u n d e r! v s r r e  v - l

the FLSA whi fe other  sets of  facts  wi l l  not .  I t  is  for  the cour t

t o  d e t e r m i n e  i f  a  s e t  o f  f a c t s  g i v e s  r i s e  t o  l i a b i l i L y ;  i t .  i s  f o r

t h e  j u r y  t o  d e t e r m i n e  i f  t h o s e  f a c t s  e x i s t . " )

fn  assessing whether  Defendants v io fated the FLSA, the Court

wi l f  consider  each of  P la int i f fs '  c la imed catesor ies of  unpaid work

in turn.  The cour t  addresses whebher such t ime is  exempted under

S 254 (a)  of  t 'he Por ta l  - to-Por ta l  Act  by ask ing whether  the c la imed

r r n n e . i d  w n r k  i e  p l a i n f  . i f f s .  . . n r i n c i n a l , ,  d n + : , , :  t - r .  ^ r  i f  t - t  ^  , . , , - \ r k  i S

\ \ i n l -  a . r r . n l  : n d  i n d i  e n a n q a h l F "  l - ^  l - h a  n F r f . r 1 ^ m : 1 1 . ' c  n f  < r r . ' h  n r i n n i n r ' l

ac t i v i t i es .
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A  M o r n i n d  A c f  i  w i  f . t e s

A s  ^  . r e l  i m i n , a r . ,  m a l - l - a r  n a f F n d a n i s  d n  r o f  d i  q r r r r 1 -  o  l - h ^ L  t h e- D  a  P ! u r f '

a m n l n r z a a e  l a r d a d  t - l - \ a  F r r r r L c  u r i t h  q r r n n l  i c c  i n  f h p  m a r n i n . t  ^ n a l  . . ^ r ^
c " t P t v y  E E o  L t r v l r r r r r Y

^ F r ^ ^ e  n ^ ^ ^ - d - - - ,  - , ^ - . 7 . r - i  ^ n c  i q F A  , t  ! ' F r r a l  l  n a n  a l -  1 ' l  1 4  9 4 1\ : : :  " .

r a  i n d  T ] a n  ^ f  E - A  - l ' l  \  p ^ i h c r  j -  h F  f  h r l r q l -  n f  f  h a  n a r t s i  ^ - t
r l t r r Y  , e 1 , .  y q !  L  r E r

disaqreement  is  at  what  t ime Pfa int i f fs  commenced these act iv i t ies,

wheLher Defendants requi red Pla int i f ts  to  carry  them out ,  and how

' I  
. ' \ . . r  f  ha \ , '  t - . ) . ) k  nn ro  ^F  r ^ rh i nh  imna . ' f  ^  *_ - - : r  o ff  v - r : t  u r r v ]  w r r t u r r  r t r ' P q u

s ta tu to ry  i n te rp re taL ion , 1 -  h a r r  - ^ r q l - i  l - r r f a  \ \ i  h l - a d r ^  l  a r 1 d

i  n d i  e n e n e : l . r ' l  a "  \ n . t 1 V  q i r n n l \ /  l -  h a r . p  i  q  n . \  f e . i I I ;  I  , - l  i  a n r r f  a  a h ^ 1 1 . t  t h e

nature of  Pfaint i f fs '  dut ies with respect to these act iv i t ies LhaL

r e r n r i  r e q  a  d a j - e r m i n e f i a n  ] . x r  f h e  l - r i a r  . r f  f a c t  b e l o r e  t h e  C O U r t  C a n!  L \ 4 u r !  L d  e L v L L  r t

address the legal  quest ion aE hand.  Thus,  appfy ing the test  set

Court  f inds Pla int  i  f fs 'I ( J !  L . I . I  - L I I  J . f T L C q I - L L V  D L C I I I I T I q

cof lect ion of  the day's work assignments and necessary suppl ies is

- - r  a  ma t te r  o f  l aw .u u ' L ' P c r r - a ! t s

To be sure,  Pla int i f fs '  "morning act iv i t . ies"  were not  Lhe

t ' p r i n c i p a . I  a c t i v i t y  o r  a c t i v i t i e s  w h i c h  I t h e j  e m p f o y e e l s ]  [ a r e ]

e m p l o y e d  t o  p e r f o r m .  "  2 9  V . S . c .  S  2 5 4 ( a ) .  F e r r e L l -  E l e c t r i c  d i d

not  empl-oy i ts  workers to  ret r ieve sockets and wire f rom the

warehouse and foad those implements on Ferre l f  E lect r ic  t rucks for

d e l i v e r y  t o  s i t e s  i n  t h e  f i e f d ,  b u t  t o  i n s t a l f ,  s e r v i c e ,  a n d  r e p a i r

efect r ica l  equipment .

l -hcsa l-^ske l-  h.)r l lTh rrrpn^r.aj-. l r ] ' r  wFr.c ' t inl- e. 'r : l  and

i n d i  e n c n s a h l  a "  f . \  l - h a  n F r f r 1 r m a n . - F  o f  p l a i n t i  f f s t  n r o r J r r r - l -  i r r e  w o f k  a S

e f e c t r i c i a n s :  i n t r i n s i c  i n  i n s t a l l i n g ,  s e r v i c i n g ,  a n d  r e p a i r i n g
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efectr ical-  equipment is (1) obtaining the order to do so; (2)

obtaining instruct ions on the scope of such work;  and (3)

- ^ t  t a ^ F i r a  : n z l  1 n r ^ i n z r  l - h c  q n c r - i f  i .  n ^ r f s  n e . r e s s a r w  f o  c o m D l e t 6  F h a
r 4 !  I  

L v  L V L L L } / r !  u c  L r r c

w o r k .  s e e  D u n f o p ,  5 2 7  F . 2 d  3 9 4 ,  4 0 0 - 0 1  ( f i n d i n g ,  p r e - h t e g r i t . y

q l -  ̂ F f  . i  ' l . r  l - h , n l -  a l c r ' j -  r i r : i a n s '  a n d  h e l n e r s '  n r c - R . n O  A M  a c t i v i f i e S  -
! r  L a !  !  l r r v  ,

f i l l i n g  o u t  d a i f y  t i m e  s h e e t s ,  m a t e r i a l  s h e e t s ,  a n d  s u p p l y  a n d  c a s h

r o r n r i q i t i n n  < h F c f s :  c h a n k i n r r  i n h  l o c a f  i n n c '  r a m n r l i  n c r  f r r l m  f . r U C k S- L Y u r r r L r v r r  v r r v l J ! r 4 Y

accumufated t rash;  loading the t ruck wi th s tandard mater ia ls  and

a n y  a d d i t i o n a f  m a t e r i a l s  n e e d e d  f o r  t h e  p a r t i c u f a r  d a y ' s  j o b ;  a n d

n . i  r l r i n n  r r n  e l  a r - l -  r i ^ a l  n l  . / " \ m n a n s a b f e ) ;  c f  .  I B P ,  I n c .  v .
P f r ^ r r r Y  s P  v r ! v e !  t v

A . L v a r e z ,  5 4 6  t J . S .  2 L ,  4 2  ( 2 0 0 5 )  ( h o l d i n g  n o n c o m p e n s a b l e  t h e  t i m e

n ^ r r ]  t r v  h l : h t -  c m n l n - - -  -  -  f  o  r i o n  r ) r o t e . t t i v ey v u f L l j ,  e L " y r v y c e s  s P E r r L  w a t c t r t 9  l / l v u u v u r v L  Y s a !

because such wai t ing was "  EIaTo steps removed f rom the product ive

e . f i \ / i f v  . ) n  t h e  a s s e m h l v  I  i n F " )  { e m n h a s i  e  : d d e d )  q m i F h  l t  A Z t e C4 u L t v r L I

w e f l  s e r v i c i n g  c o . ,  4 6 2  F . 3 d  L 2 7 4 ,  L 2 8 9  ( 1 0 t h  c i r .  2 0 0 6 )  ( f i n d i n g

t h e  p l a i n t i f f s '  m o r n i n g  a c L i v i t i e s  -  I o a d i n g  t h e i r  p e r s o n a l  s a f e t y

equipment  in to the i r  feader 's  vehic fe -  noncompensable in  the

absence of  ev idence ' | -  h i t -  t -  h a \ r  \ r r a r . p i  - ' ^  
r r E e e D - 4 !  y

instruct ions related to their  work at  the wel l -  s i te" or their

a m n l n r r a r  \ \ r a ^ r r ' l  . r ' 1  1 r  r o n r r i r . ^ d  f h a  n l : i n l -  i f f <  l - . \  n i . k  r r n  , e n d  d r n n  n f f!  ! Y  q + q !  + - t

o c c a n r i a t  F . r , l i n m a n l -  - - ^ a , , - ^ ? L , / \  .  o ^ r i l l a ,  4 8 - t  F . 3 d  a t  1 3 4 5

/hr ) l  d i  n . r  l .  i  ma qncn j -  h r r  a  i  rn . \ r l -  fo rmi  141 cons t ruc t ion  workers\  r r v r u r r r : J  r P v r r q

undergoing Federaf  Aviat ion Admini  s t rat  i  on-mandated secur i ty

screening noncompensabfe,  a l " though necessary for  the employees to

per form Eheir  work,  because such screenj -ngs were not  " in tegra l  and

indispensable"  to  the pr inc ipal  act iv i t .y  of  construct ion)  .
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Ferre l - l -  E l "ect r . ic  could not  have ef iminated Pfa int i f fs '  morninq

a c t i v i t i e s  a l t o g e t h e r  w i t h o u t  d e b i l i t a t i n g ,  i f  n o t  p r e v e n t i n g ,

f h a i ?  r t - \ i  l  i f a '  f ^  ^ : r f i r  . r r r t -  ^ n , , 1  c r r . . . , a c c F r r ' l  l \ /  . ' . i m n l F l -  e  l - h a i r  r r ' r f  i  ^ d
f  L v  u 4 ! ! /

as res ident ia l  e lect r ic ians -  The fact  thrat  Ferre l l  E lect r ic

n n r n a . i r z r h t r r  a a r r l r t  l - r = r - -  . - r ^ , . i  - - A  - ^ - - : f  r ,  . 1 fr v t r l L t v a l r /  u v u r u  r r a v E  d  w d y  L U

these morning tasks and may do so in  Lhe future does not  change

t .hei - r  nat .ure or  the i r  re lat ionship to  the pr inc ipal  act iv i ty  in

T h e  o n f y  i s s u e  r e m a i n i n g  i s  w h e t h e r  s u c h  a c l - i v i t i e s ,  d e c i d e d l y

wi th in the range of  compensable work,  requi red so f i t t le  t ime as to

b e  d e  m i n i m i s .  ( S e e  D e f s . '  B r .  a t '  1 5 - 1 5 . )  T h e  S u p r e m e  C o u r t  i n

Anderson expfa ined the de min in is  rufe as fo l lows:

when t .he mat ter  in  issue concerns only  a few seconds or
minutes of  work beyond the scheduled work ing hours,  such
tr i f les may be d isregarded.  Spl i t -second absurd i t ies are
not  just i f ied by the actual i t ies of  work ing condi t ions or
by the pol icy of  the Fai r  Labor  Standards Act .  I t  is
only  when an employee is  requi red to g ive up a
substant ia f  measure of  h is  t ime and ef for t  that
^ ^ m ^ a n c . h t  a  r , 7 ^ r t ' i h ^  t -  i m ^  . i  d  i h r ' ^ r ! r ^ / lv v " L y L r r s q ! t L  w e !  ^  t r r Y

3 2 8  U . S .  5 8 0 ,  6 9 2  ( 1 9 4 6 ) .  " w h e n  a p p f y i n g  t h e  d e  m i n i m i s  r u l e  t o

otherwlse compensable t ime,  the fo l lowing considerat ions are

a p p r o p r i a t e :  ( 1 )  t h e  p r a c L i c a f  a d m i n i s t r a t i v e  d i f f i c u l t y  o f

record ing the addi t . ionaf  t ime;  (2)  the aggregate amount  of

^ ^ m n 6 h d . r . \ ' r  a  t - i h 6 .  - r d  l ? )  f ' h a  r a r i r ' t a r i l - r z  s f  t h e  a d d i t . i o n a f  w o r k . , ,

B u r t o n ,  1 8 1  F .  A p p ' x  a t  8 3 8  ( q u o t i n g  L i n d o w  v .  U n i t e d  S t a t e s ,  7 3 8

F . 2 d  L 0 5 7 ,  1 0 6 3  ( 9 t h  C i r .  1 9 8 4 )  ( i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d )  ) ;



see  a l so  29  C .F .R .  S  785 .4713  ( 'An

to count as hours worked any Part ,

f ixed or regular working t ime or

a F  r i m a  h o  i  <  r o c r r ' l  . a  r - l  r r  r a r r r r i  r a d

h i m .  " )  .

employer may not arbi t rar i fy fa i l

h n r r o r r o r  c m :  l  I  ^ F  l -  h a  a m n l  n r z c o ' e

p r a c t i c a l f y  a s c e r t a i n a b f e  p e r i o d

l -  ̂  c h F n d  . \ n  . l r r l -  i  a <  - - d i  a r a d  f  au v  r r / v r r u  q D D t : r r E u  L v

Firs t ,  Defendants have not  shown -  or  even argued that  any

adminisr rat ive impract ica l i ty  prevented them f rom counLing the

n h : l  l a n , r a d  m n r n i n r r  j -  i m o  T l -  a n n F ^ r s  n l r r r e i l _ r ' l a  f  . \  f  h a  c t r r r r f  a s  a nu r r a  f  : E r r : s v

B u r L o n ,  t h a t  F e r r e l l  E l e c t r i c  c o u l d  i n s t e a d  s i m p l y  r e c o r d  t h e  t i m e

aL which each efecLr ic ian p icked up thei r  orders and suppf ies at .

r l - r a  l . r a c i r n i n d  ^ F  f h a  d : r r  i r c l - a e d  n f  d i . ' t - a l - i n . r  l - h a l -  l - h a  h c r : i n n i n r r  n fL l r E  v E Y r r r r r l r r Y  v !  L r r s  s q 1  r r r - L L s u  v L  u r e e 4 e + r r Y

t h e  w o r k d a y  i s  z : 0 0  a l .  1 8 1  F .  A p p ' x  a t  8 3 9 ;  c f .  L i n d o w ,  7 3 8  F . 2 d

a t  1 0 5 3 - 5 4  ( c o n c l u d i n g  t h e  p l a i n t i f f s '  c l a i m  f o r  7  E o  I  m i n u t e s  o f

addi t ional  work dur ing which they read a 1og book and exchanged

informat ion wi th co-workers was de min imis because of  the

adminis t rat ive d i f f icuf ty  of  moni tor ing and record ing such t ime as

there was a ' twide var iance in  the amount  of  pre-shl f t  t ime spenL on

I t - h e s e ]  c o m p e n s a b f e  a c t i v i t i e s  a s  o p p o s e d  t o  s o c i a l  a c t i v i t i e s " ) .

second,  there is  no quest ion that  the t ime Pla j .n t i f fs  spent .  engaged

in the morning '  s  act iv i t ies was a regular  parL of  the i r  workday.

P l a i n t i f f s  t e s t i f i e d  o r  a v e r r e d  t h a t  t h e y  a r r i v e d  a t  o r  b e f o r e  6 : 4 5

AM pr/pr l r  . t .a\ r  \ \ j -  n sf  er l -  I . \a, .1 i  n.r  j -  r - l r / -k< "  avdahl-  F^r  5 ] '  :n/ l f l . l f  Of

f i  l n A c  f  h a . ( . '  r ^ n  l ^ l - c  / R r : n l -  l  F 1 /  n r n  , : l -  q c - 6 1  .  R r : n l - l c \ /  n a . . 1  . l  A .L ! ' r u J  L r r L l  .  \ l r q r r u l e J  ! r ) /  , s e r .  I  a ,

Pou DecI.  f l  4.)  There is no evidence in the record refut ing

13 TLre interpretive statements issued by the Department of Labor are not
cont ro l l ing ,  bu t  may gu ide  the  Cour t ' s  reason ing  to  the  ex ten t  Lhey  are
p e r s u a s i v e .  S k l d m o r e  v .  S w i f t  &  C o . ,  3 2 3  U . S .  J . 3 4 ,  a 4 0  ( 1 9 4 4 ) ;  B o n i l l a ,  4 8 7
F . 3 d  a t  1 3 4 2 - 4 3 7  2 9  C - F . R .  S S  7 7 5 . 1 ,  ' 7 a 5 - 2 ,  ' 7 9 0 - L ( c ) .
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Plaint i f fs '  asser t ions about  the f requency wi th which t -hey appeared

to obta in the i r  ass ignments and load up whal  they needed.

There is  a factuaf  d ispute,  however ,  as to  wheLher the t ime

nr - . i  - r . i  Fr^  ^- - rarrer i  i  n  f  ha m.\ rn i  nq,  S aCt  iv i t ies amounts LOr - L d - L r r L - l I I s  D y E L r u  c r r Y a : E v  l r r  L r r L  , , , v ! r r t r r Y

more than a " tr i f le."  Through no faul t  of  their  own, the exacL

amoun t  o f  t ime  P la in t i f f s  were  sho r ted  i s  imposs ib fe  to  p rec i se l y

measure .  Mr .  Fe r re f f  and  Mr .  K ing  tes t i f i ed  tha t  such  ac t i v i t i es

required less than ten minutes or maybe ten minutes, but did not

h r ^ F f a r  r n r r  n r c r - i q e  n r r r r h a r  i n  r e c n n n < c  j - r r  j - h F  s i n o l e  c r t t e s t i o n  ^ ^ t _ ^ r
' t r r Y  r u  Y u L J L r v r r  a s N s u

b y  P l a i n t i f f s '  c o u n s e f .  ( J .  F e r r e l l  D e p .  a L  1 - 2 ;  K i n g  D e p .  a t  1 1 ' )

Pla int i f f  Brant fey presents ev idence,  however ,  that  he spent  a fu f  l -

f i f teen minutes most  everv day over  the course of  118 weeksra

r e c e i v i n g  i n s t r u c t i o n s ,  c o f l e c t j n g  s u p p l i e s ,  a n d  l o a d i n g  h i s  t r u c k ,

r e s u l t i n g  i n  7 3 7 . 5  u n c o m p e n s a t e d  h o u r s .  ( S e e  D o c .  1 0 3  a t  5 . )

P l a i n t i f f  P o r r  l i k e w i s e  e s t i m a t e s  t h a t  h e  s p e n t  f i f t e e n  m i n u t e s  m o s t

every day over the course of 52 weeks engaged in the same

c o m p e n s a b l e  a c t i v i t i e s ,  r e s u l t i n g  i n  3 2 5  u n c o m p e n s a t e d  h o u r s .  ( S e e

i d . )  A t  t h e  s a m e  t i m e ,  P f a i n t i f f  B r a n t l e y  c e s t i f i e d  t h a t  t h i s

process hras a \ \ team ef for t ,  "  but  d id not  expla in how Lhat  woufd

a f f e c t  h i s  f i f t e e n - m i n u t e  e s t i m a t e ,  i f  a t  a I ] .  ( B r a n L l e y  D e p .  a c

60.)  The Court  thus cannot  f ind as a mat ter  of  law that  the t ime

D t r i n 1 -  i F f d  c i \ a t r f  c r r c r : a c d  i n  l - h a  m . ' l r n . i - - ' -  - ^ f  i , . i t - i ^ d
r y l r r L  L r r y q y s u  L t r v ! r r r ] t 9  -  o r e L I v r L I E :

minimis, and Defendants are not entitl-ed to summary j udgment on

F t - i -  - - ^ , , - , l
u r r r  o  Y  !  v u r r s  .

1 O  L r a a l .  d

af  l im i ta t ions  fo r  "w i l1 fu1"
period cornmensurate with the three-year statute

v i o l a t i o n s  o f  t h e  F L S A .  2 9  U . S . C .  S  2 5 5 ( a ) .
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b. Evening Act iv i t ies

Defendants do not present any argument about whether

P la in t i f f s '  t ' even ing  ac t i v i t i es "  -  un load ing  ma te r ia l s  and

report ing to supervisors -  are compengable.  (See Defs. '  Br.  at  5

/ . ' I . l . a r 6  i t -  i c  . , l a : r  l - h : f  i h e  l - i m e  q n e n l  ) - j t ,  D l a i l 1 f i f f e  i n  \ r r a i + i - -r t / e r r L  ! y

for  the fac i l i ty  to  open and t ravel ing back to Lhe fac i l i ty  was not

i n t e g r a l  t o  p r i n c i p a l  w o r k  a c t i v i t i e s  ( t h e  a c t s  o f  p e r f o r m i n g  L h e

d u t i e s  o f  a n  e l e c t r i c i a n )  a s  a  m a t t e r  o f  l a w .  " )  ,  L 2  ( s t a t i n g  t h a t

" P l a i n t i f f s  a r e  r e a ] l y  s e e k i n g  t o  b e  p a i d  f r o m  [ s i c ]  c o m m u t i n g " ) ;

15 ( "Even i f  the t ime spent  loading Ferre l l -  E lect r ic ,  rnc.  t rucks

r a f t t r n  i  n . t  f r o m  q i  f a  l 1 f  f h F  d a w  W a Sr  u  u u !  r r r r r :  ) e p  u a _ y

compensable , P la int i f fs  cannot  recover  for  i t  because i t  is

de nininis"\  . )  Accordingfy,  the court  wi f l  not address threse

ac t i v i t i es  on  the  mer i t s ,  no r  P la in t i f f s '  r espons i ve  a rgumen ts

thereto .

c. Return Ttavef Time

The Por taf  -  to-  Por ta l  Act  d id not  e l iminate employer  l iab i l i ty

f o r  a l - l  w o r k - r e f a t e d  t r a v e l .  s e e  B u r L o n ,  1 8 1  F .  A p p ' x  a t  8 3 4 .

t '  [T]  he except ing language of  IS zS+1 was in tended to exc lude f rom

F T , S A  r ' : c ) v e r a c . e  O n l V  - - - - -  * - c d r \ m i  n : n l - l l /  q n a r r l -  t n  t h eLr l (Jb  c

empfoyees '  own in terests .  fn  other  words,  where the act iv i t ies at

issue are under taken for  the employees '  own convenience,  not  being

r c c r r i r a d  h \ r  f h a  e m n l n r r c r  : n d  n . \ f  h c i n a r  n F a a s s a r r r  f n r  t h e

n a r f ^ r m a n n o  n f  1 - h a  I c m n l  n r u a p q ' l  d r r l - i  c q  f r )  f h F  c m n l  . l r z a r  t - h a r /  e r F

f r i r ' l r r  . ^ n n c t -  n r o . . i  : <  r . \ n - . ^ m n a n q a L ) l F  "  T d  a l .  R ? 7  l r - i f  i n r :  n r r n  l . \ ' \
L a L L l l L v [ ! y v r r p q v + ! . j : ! ' g , . L v E / '
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5 2 7  F . 2 d  a t -  3 9 8 )  ( f i r s t  a l L e r n a t i o n  a d d e d )  ;  s e e  a f s o  C C 4 ! e 4 e  L .  I  &

.  E  A r f  hm^ \ ' a r s  r . . ] r n  o?n  ! '  q , , n ' . r  ? .1  I 28a  ,  1290 -9L  (S .  D .  F f  a .

2 Q I 3 ) ;  2 9  c . F . R .  S  7 8 5 . 3 8  ( " I f  a n  e m p f o y e e  n o r m a l l y  f i n i s h e s  h i s

w o r k  o n  l - h e  p r e m i s e s  a t  5  p . m .  a n d  i s  s e n t  t o  a n o t h e r  j o b  w h i c h  h e

F i h i  < h o c  r t -  R  r r  m  . e n d  i s  r e c n | i  r e d  t o  r e l - r r r - n  f  o  h i s  e m D l o - ' ^ - ' -e ! ( t ,  r  J y  e !  b

p r e m i s e s  a r r i v i n g  a t  9  p . m . ,  a l f  o f  t h e  t i m e  i s  w o r k i n g  t i m e .

However,  i f  the employee goes home instead of  return ing to h is

c m n l . r r u e r . <  n r e m i s e s .  l - h a  l -  r . a \ / a l  e f i - F r  R  n . m .  i s  h o m e - t o - w o r k  t r a v e ]E ' L ' P  f  v /  s !  r  I / L v I r r r v , ,

and is  not  hours worked." )

Defendants argue that  the t ime Pla int i f fs  spent  t ravef ing f rom

the fast  job s i te  back to the shop is  merely  extended work- to-home

Lravel ,  which is  exempted under  the p la in language of  the Por ta l -

j - - J _ p . ) r f A l  A . f  T h e w  e m n h a s i  z e  f h a f  f . h e v  d i d  n n f  r e n r r i  r e  p l a i n t i f f S
r r r v r  s  ' L ' P r r q  '  +

to  return to  the shop at  the end of  each d"y,  but  rather

" P l a i n t i f f s  s i m p l y  c h o s e  t o  d o  s o . "  ( D e f s . '  B r .  a t  L L - t 2 . )

D e f e n d a n t s  s u p p o r t  t h i s  a s s e r t i o n  w i t h  t e s t i m o n y  t h a L  P l a i n t i f f s

^ r r d  . r j -  h F r  o m n l . r r z e e s  h A d  l - h a  r i . I h f  f . 1  f a k c  f h a i r  . 1 I , m  f  r e n q n . r r f . a t i o nE t r L I r r v l  s L -

to  the job s i te ,  were f ree to reLurn d i rect fy  home f rom the last

job s i te ,  and on occasion drove Ferref f  E lect r ic  t rucks home at  the

c n d  o r  f h p  w ^ r k  d a r , .  d i  r e r ' : i  l w  f r o m  f h e  s i t e .  E v e n  i f  P f a i n t i f f s '

re turn commute is  considered work,  Defendants argue that  such t ime

was de min imis.

P f a i n t i f f s  a t t e m p t  t o  c f a s s i f y  t h e  t i m e  t h e y  s p e n t  i n  t h e

company t rucks as work t ime instead of  t ravel  t ime because " they

were t ranspor t j -ng Defendants '  mater ia ls  back to the Ferre l l

fac i l i ty  for  safekeeping and Defendants needed the Ferre l l  vehic fes



t o  b e  r e t u r n e d  t o  t h e  F e r r e l l  f a c i l i c y  a s  o p p o s e d  t o  b e i n g

a b a n d o n e d  f o r  t h e  n i g h t  a t  a  j o b s i t e . "  ( P l s . '  R e s p .  a L  5 . )  T h e y

argue that  a jury  could in fer  Defendants had "commonsense secur i ty

c o n c e r n s ,  e s p e c i a l l y  i n  l i g h t  t h e  f a c t  t h a t  F e r r e l f ' s  f a c i l i t . y  h a s

a chainf ink fence around i t  which Ferre l l  can lock [ ]  a t  n ight"  and

" F a r r a l l  a m r r l  r ' \ v c e s  w n r r l d  h a r z c  . r . \ i -  l - F r  i n  l -  r ^ 1 r h l a  i F  f  h a \ /  h : d  e v e fL ' t r y r v J  U L J

f e f t  a  F e r r e f f  E f e c t r i c  L r u c k  a t  a  j o b s i t e . "  ( f d .  a t  6  n . 9  ( c i t l n g

. T  F 6 r r a  t  t  n a h  ^ t  A - 1 .  r r ^ , ,  r \ ^ -  l  ( l  1  4  \  \! r P .  s u  w  / t  r ( , u  u s e f  -  l l  t = t . /

T n  s r r n I ) o r t -  o f  t h i q  n o s i f i o n .  p l a i n t i f f s  c i t e  B u r t o n  a n d  s e c ' v

o f  L a b o r ,  U . S .  D e p ' t  o f  L a b o r  v .  E . R .  F i e l d ,  f n c .  ,  4 9 5  F . 2 d  7 4 9

(1st  Ci r -  L974] '  ,  which the Eleventh c i rcu i t  found persuasive in

Prrr l-  r \rr tn Rlrrf  . \n a . .r11nt\r nol i  r-rr rerrrr i  red enoineers f .) I .  the4  ! v q r r ! J

public works department

to dr ive thei r  personal  vehic fes to a county park ing s i te
to ret r ieve a county vehic fe before going to the f i rs t
work s i te  of  the day.  At  the end of  each workday the
a^, , -1-  v rarnr i  rod t -  ho pmnl nrraaq l -  . )  raf  r  | r^r  l -  hc . l1rrr r l -  \ t

vel i ic fe to  the park ing s iLe,  not  only  because the
A n h l ^ r ' 6 o c  n l . r r r i n , , - r - .  h 6 6 / 1 6 . l  + - ^  ^ ^ P  h : n k  l - h c i r  n e r q n n a ls ' L ' l J f v 1 u l r  v l v r \ , u D r - y  L U  Y c L  v 4 e r !  y L l r v r r q r

vehic fes,  but  afso because the county requi red i ts
vehic l -es to  be stored in  secure locat ions overn ight .  The
County understandably d id not  want  i ts  vehic les fe f t  a t
unat tended work s i tes overn ight  as they woufd be
vufnerable to  thef t  or  vandaf ism. The county a lso d id
n ^ l -  n a r m i  I  i i <  a m n l , - ) v F c q  i 6  . l r ^ i r r e  f h F  . - . \ r 1 n l -  1 /  r r c h i  r ' l  c q

home because they sought  to  avoid t .he costs associated
wi th potent ia f  abuse of  the vehic fes for  personaL or
u n o f f i c i a f  u s e .

I d .  a t  8 3 7 .

In af f i rming the d is t r ic t  cour t 's  decis lon that  che return

l -  r r l z a l  t i m o  r ^ r : e  n ^ m n a n q : l - ' l  F  t - h F  . / 1 r r r l -  F m n h : q i T a r l  \ \  f r r l  I l - i m : j -  a l 1 '

1 -  h a  a m n l  ^ " 6 a e  L r h ^  r r q a d  l -  h F  . . r ) n j -  r /  r r c h i  r - I e S  h a d  n O  C h O i C e  b u t  t O

begin and end their  work day not at  a work si te,  but at  a councy

a '7



h i r L i n n  f : . i  I  i l -  \ r  '  T A  q \ r a n  f  h . r r l . t h  " j - h a  F m n l . l l / c F s  a e r l -  - i - 1 _ _
.  r t - r .  L r r u u Y r r  v v !  u c t r r r l . y

benef i t ted f rom the use of  county vehic les inc luding the money

n^ t s  L - , . . i  - -  f  ^  qF  f hF i  r  na rs . \ na I  Veh iC f  eS , ,  -  S tO I i ng  t her t c t vcu  ! y  r r \ . r L  r r qv  f r rY

^ ^ r r n t - '  r r c h i  n l  a  : t -  a  d e s i  d n a f e d  c o r n f - -  " ' l o l  e l w-  -  - - - - y  P c 1 ! ^ f r r Y  - v r u r f

h a n a f i l - l - a d  f h F  c . r r r n j - \ u  a n d  a . f p d  a s  a n  i n c o n v e n i e n t  d e t o u r  f o r  t h ee r r e  v v q r r  q j

employees who at  the end of  the workday could not  dr ive d i rect ly

hnma / /  Td  p . i  . k . i  nd  , r n  do  t  i  r r a r i  n r r  : nd  d r i  r r i  n . r  f  hc  \ r eh . i  c  l  es  we re!  r e r ! r I l  u y ,  u u r r v ! r r

"not  merely  par t  o f  the empfoyees '  commute to the pr inc ipaf  p lace

n f  n a r f ^ r m a n . c  L ) r r f  r ^ j - h e r  f l  a s n e c t  f s l  ^ f  t h a j -  i o b  n e r f o r m a n c e . "v  !  P s !  ! v !  
" ' q

B o n i f f a ,  4 a 7  F . 3 d  a t  1 3 4 5  n . 7  ( d i s t i n g u i s h i n g  B u r t o n ,  1 8 1  F .  A p p ' x

. r  a ? ? \  T h r r q  r a f  r r r n i n o  f h a  - . r r n l - \ /  r r c h i . l c  f . \  f h F  n ^ r k i n c t  ^ i ! _
-  - - r l l ] t r r Y  u ' r u  l v u r r u )  P 4 r ^ ! r r y  -  '  L c

\ \ . r " . t s ^ - e - r  - - r  i n . l  j  d h A n c i t - 1 t  a / ,  t - ^  F } . ^  h l - i h F i f r - ,  h 7 i n . ' i n : l
w d s  I I l L c g l d - L  d l l ( - l  f r r u f - P L r r s q v r  l / t q t r r L t ! ! -

a c t i v i t i e s  o f  i n s p e c t i n g  p u b l i c  w o r k s  p r o j e c t s .  I d .  B u t  s e e  R e i c h

v .  N . y . c .  T r a n s i t  A u t h . ,  4 5  F . 3 d  5 4 6 ,  6 5 r - 5 2  ( 2 d  C i r .  1 9 9 5 )

i h n l d i n c r  f h a f  j - h F  n a n e r ^ i - m e n f  o f  T , a b o r  f - i  l ^ . {  r - ^  ^ n t i r e
\ r r v r u r r r Y  L r r L  ! u P q ! L ' L '  e v  t / l v v v  

4 r r  !

commute sat is f ied the statutory concept  of  compensable work s imply

because the employees spent  a nominal  amount  of  t ime dur ing the

commute per forming actuaf  duty of  handl ing a pol ice dog)  .

I n  E .R .  F ie td ,  I nc . ,  t he  empfoye r  h i red  a  mas te r  e lec t r i c i an

f ^  r ' \F r f r^ ] ' l .m c le r ] j - r i ca l  work  a t  var ious  cons t ruc t ion  s j - tes .  495 F .2d

r f  ?qn ' I "h a Ah^l  ^1/AA rarr . \ r l -  a. l  l - l r  f  hF amnl . ) r rcr t  < qhnn l -  . r  y \ ' i .k- '  - - - - -  u P  a

t - ? r , ^ t :  - ^ n 1 -  . i - i n d  1 -  ̂ ^ r  ^  - n / r  - , r ^ ^ l  i  6 ^  , , - ^ . . 1  . c r - : q i . \ n e l  l r , '  a i  l - h F  i . r hL !  u u ^  u u r r L q r r r t r r Y  - u I , I J l t e >  4 L  L r r e  J  v !

si tes.  Id .  The empfoyee brought  an FLSA sui t  against  the empfoyer

seeking over t lme compensaLion for  the t ime spent  dr iv ing f rom the

construct ion s i te  back to the shrop to drop of f  the employer 's

t ruck.  Id .  The Fi rs t  c i rcu i t  he ld that  the empl-oyee was ent i tLed

4 A



to overt ime compensat ion for the t ime spent t ravef ing from the job

s i l - e  f  o  t - h e  s h o n  f  o  1 . a l - , , r n  i - h F  / r r - \ m n A n v  t r e h i C f  e .  l d .  a t  7 5 1 .  I te r r e  v r r v I /

expla ined that  i t  was i r re levant  whether  the employee coufd have

used h ls  own vehic fe to  reach the iob s i te  or  whether  the toofs

w e r e  l n  t h e  t r u c k  o r  s t o c k e d  a t  t h e  i o b  s i t e .  I d .  f n s t e a d ,  "  [ t ] h e

cruc ia l  quest ion is  \ , /hether  the (employee)  was in  fact

per forming serv ices for  the benef i t  o f  the employer  wi th the

knowledge and approval  o f  the employer . "  Id .  ( in ternal  c i ta t ions

and guotat ion marks exc luded)  .  As the t ruck 's  t 'essent ia l  purpose"

was to convey tooLs and equipment ,  the employee's  use of  that  t ruck

was "at  feast  in  parL for  the benef i r  o f  the employer"  and as such

was an " ind ispensabLe funct ion of  the defendant  business."  See id .

A l t -  h ^ r , d h  f h a  C ^ r r r t -  F i - n -  f  r . ^  - ^ - - - h i h n  i n  F . i a l d  f . )  h c  q n : r q a!  c c r D v r r r r r y

i  n  d F n l - h  : n d  . i  f a j .  i . \ n  f o  a  f h o r i  t \ ' .  t h e  E l e v e n t h  C i r c u i t  i n

analyz ing Fie ld i tse l f  in ferred that  "  [ t ]he fact  that  employees

were required to return the vehicle was enough to nake the time

compensabJe.  "  Eg:qton,  181 F.  App'x  at  838 (emphasis  added)  .  The

Fiefd cour t  d id note,  however ,  that  an employee's  posi t ion "wou-Zd

be di f ferent had he been a r ider rather than the requfar dr iver."

Defendants at tempt to dist inguish Burton by arguing those

o m n l n r r o a e  r r n l  i L a  l -  h ,  : d  l -  n  d r i r r o  l -  h o i, - - e a r  O \ ^ l T t ,  W e f e  f e q u l . r € - *  - -  * - -  r . , - > ( J . r . r c r r

r r p h i n l a c  1 - ^  ] - h a  n a r L i h d  < i l - a  t 6  r a t -  r i a \ r a  i - h a  a m n l  \ r a h i ^ l  ^  - - rL r r s  s L t r P t v y  s !

w F r A  r o r n t i r e r l  j - . r  r e t u r n  t h e  v e h i c f e  f o  f h e  n a r k i n o  s i j - c  f o r

^ ^ t ^ r ' - ^ _ i - -  P a r r l \ /  e f  4 - c  )  R r r j -  j - h i q  r c q n . r n q a  m a r a l l t- q l c ^ e e P f r r 9 .  \ u s l - -  r ! r ! , r f  u r r r s  l E r y v a l s E  ' L , u r u r t

reveafs that  genuine issues of  mater ia f  fact  remain about  the

4 9



e . f i \ r i l - 1 r  . \ F  I ' a r r F l  l  F l a n l -  r i , ^  a m n l r . ) r / a F <  a f l - o r  f h e  . - o m r ' l F f  i . ) n . f  w o l . k4 L L r v r L y

a f  f h a  f  i n a l  - i o h r  s i l . e  f  h : l -  n r e r - l r r d a  c r r m m a r l r  j r r . l . r m a n l -  i n  n a f a n d 4 n t S /
r  ! r r g r  J  u !

favor.  Defendants '  posi t ion, supported by test imony, is that

E a r r a l  I  F l a - t - r i n  o m n l . r \ / F F q  a r F  . . m n l  e j -  c l \ /  f  r F F '  f . J  c r . r  w h e r c \ r F r  t h e ve L " t / + v - l  v u '

want  and are not  requi red to check out  or  return any equipment  to

1 - h a i  r  d 1 - ^ 1 1 -  i  n d  n n i  n r D l . i n 1 - i  F F c ,  n n c i t i n n  i c  l - h a  . r n n n < i r c .

P l a i n t i f f s '  t e s t i m o n y  a n d  d e c f a r a t i o n s ,  a s  w e l l  a s  c e r t a i n

* - ^ , , . r  ^ r ^ - ^  i -  F L ^  . ^ , , 1  
"  

n n t i . r r  m a n r r a  t  - a v e a I  t h a t  F e r r e l f  E l e c t r i cy ! u v t - r u r r -  z w t L  } / v t t ' r

employees must  return t .he t ruck and mater ia ls ,  un load them, and

exchange in format ion wi th superv isors about  the day 's  progress as a

mat ter  of  course before head. ing home.

When there is  no c lear  l ine between the end of  an employee's

wnrk  and  l -  hF  ho r r i  n - r  - -  amn l  . l \ - / aF t  s  . . rmmr r f  F  t heULY f  r r r r t r rY  u ' t rPrv . l ,  eL

touchstone is  the lanquaqe of  the Por ta l - to-Por ta l  Act

d is t inguish ing between an employee's  pr inc ipal  act iv i ty  and non-

pr inc ipa l  pos t l im ina ry  acL i v i t y . T f  n i  a l z  i  n n  r l a  l* i ,  -  -  -  l v e r l n g ,

r l r i  r r i  r r r r  : n r l  t  a f  i l : . n i  nd  Fa r ra l  I  F l  a -1 - r i c '  S  veh i c l es  have  anL v v 4 L 1 1 1 4 t J

"essent iaf  purpose" that is integral  and indispensable to

plaint i f fs '  vrork as electr ic ians -  and are "not mereLv part .  of  the

emn l  r ' : r - zecq '  . ' . \mmr1 f  a "  -  t f ave l  f l . om the  f i na l  i oh  s i t r  f . )  f hF  s l -t r ave l  I r om tne  I  l n * -  r  - - . i op  as

part of the dav's work and must be counted as hours worked.

B u r t o n ,  1 8 1  F .  A p p ' x  a t  8 3 4 ;  E . R .  F i e l d ,  1 n q . ,  4 9 5  F . 2 d  a t  7 5 L i  2 9

C .  F . R .  S  7 8 5 . 3 8 .  B e c a u s e  o f  t h e  c o n f f i c t i n q  e v i d e n c e  o n  t h i s

poinL,  whether  Pla int i f fs '  t ravel  t ime was compensable under  the

FLSA is  an issue of  fact  for  the iury  to  decide.

50



In  one sentence.  Defendants contend that  even i f  P la int i f fs '

r e t u r n  f r o m  a  j o b  s i t e  a t  t h e  e n d  o f  a  d a y  i s  c o m p e n s a b l e ,  i t  i s  d e

m i n i m i s -  ( s e e  D e f s . '  B r .  a t  1 5 . )  A s  t h e  c o u r t  d i s c u s s e d  b e f o r e ,

i t  is  Defendants '  burden to suppor t  the i r  mot ion by reference to

mater ia ls  on f i le  that  demonstrate the absence of  any qenuine issue

o f  m a c e r i a f  f a c t  o n  e a c h  c h a l l e n g e d  i s s u e .  o n  t h e  a p p l i c a b i l i t . y  o f

the de min imis except ion to Pfa int i f fs '  re turn t ravel  t ime,

n a f a n d a n f c  h e r r F  n r F s F n f a . i  n o j - h i  n o .  m o r e  l - h e n  :  I  e c a l  r - ^ n 1 1 r 1 9 1 9 n .
I I q  v E  I / !  s o L r r L L u  r r v e r r + r r Y

Accordingfy,  to  Lhe extent  Defendants seek a ruf ing that

Pla int i f fs '  re turn t ravel -  t ime was de min imis,  i t  is  DENIED.

3 .  S ta tu te  o f  L im i ta t i ons

The statute of  l imi tat ions for  c fa ims seeking unpaid over t ime

wages genera l ly  is  two years,  but  i f  the c la im is  one "ar is ing oul

o f  a  w i l f f u f  v i o l a t i o n , "  a n o t h e r  y e a r  i s  a d d e d  t o  i t .  2 9  U . s . c .

R  r c q  / i \  n A F a n d r n t c  ^ ^ ^ 1 .  ^  , , , 1 i n ^  t s ] r - r  l .  h a  I ' T , q A  f  u r / 1 - 1 r a A 1 ^  c f  ^ F . . F ^
a  - J J  \ 4 /  c t  l u f t l r Y  ) / L a !  s L a L u L E

of  l imi tat ions appl ies in  th is  case based on thei r  asser t ion that

Pla int i f fs  have done no more than "set  for th conclusory asser t ions

that  Defendants ' in tent . ional fy  mis led and deceived '  I them]

rcrr r r r t inzr  l -ha i r  r i -h ts  under  the FLSA" and thus cannot  meet  the i r

b u r d e n  a t  t r i a l .  ( D e f s . '  B r .  a t  1 9 . )  T o  e s t a b l i s h  t h a t  t h e

v iofat ion of  the Act  was wi l l fu f  in  order  to  extend the l imi tat ions

nc r i  nd  l -  ha  amn l  / - i \ / FA  mr rc f  n rn rzc  hw  e  n raoonde ranCe  O f  t he  eV idenCe

that his employer eiLher knew that i ts conduct was prohibi ted by

the statute or showed reckless disreqard about whether i t  was.

A f . va rez  Perez ,  515  F .3d  a t  1152-53  ( c i t i ng  Mc laugh f in  v .  R i ch land
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S h o e  C o . ,  4 8 6  U . S .  L 2 8 ,  1 3 3  ( 1 9 8 8 )  ) . 'T f  an  emnlover  a  r ' : l - .  s

r l r r ^ r - ^ h - h t \ z  h , r j -  h ^ r -  r a . ' k l . A c s l v  i r r  d c j - e r m r - r - -  r ! ^  i  - a t i O n
u l I I e d . s ( J l l i l u  L y  , J u L  I I ( , L  -  - - , - - - - -  - - . - . f r r f r r v  t L -  t E y a t  u l r r Y

under the FLSA, then iLs acLions shoufd not  be considered wi l l - fu l

and the two-year  s t .a tute of  f imi tat ions should be appl ied.  "  A l len,

4 9 5  F . 3 d  a t  L 3 2 +  ( c i t a t i o n s  o m i t t e d ) .  " T h e  d e t e r m i n a t i o n  o f

w i l - f  f u l n e s s  i s  a  m i x e d  g u e s t i o n  o f  f a w  a n d  f a c t . "  I d .  ( c i t a t i o n s

o m i t t e d ) .

Defendants c la im that  they posted the IegaI Iy  requi red

n o t i c e s ,  p a i d  P l a i n t i f f s  f o r  a l f  h o u r s  r e p o r t e d ,  a n d  i n s t r u c t e d

D l : i  n l -  i  f f s  f 6  r F n n r f -  a f l  h o u r s  w o r k e d .  ( D e f s . '  B r .  a t  f 9 - 2 0 .  )

. t  L a v  f r , ? + h 6 r  ^ ^ h  j - 6 n . t  , . , . i r - t \ ^ , , f  ^ j t -  j - ^  f ^  e n 1 , /  , r r l - h . \ r ' i l - r r  l -  h , e f  l - h a \ , |f r r c y  ! u !  r f u r r r Y  L v  q r r J  ,  L r r q u  u r r s . ) /

\ \ a r A  n l ^ ^ t -  o . ' l -  o d  f  r n . n  r  t - h  j  r / l  r . a . /  ^ f  n a t a n t -  i  a l  F T , S A  F : { n n s ] ] r c  h e C a U S es ! L  P !  v u e v  e !

f h F V  r e l  i e d  e n f  i r e l r z  r r l r . l n  f h F  P l , a i n l -  i  F f s  l .  r e n r l r i  f h e i r  o r ' n ' I

h o u r s .  "  ( r d . )  P l a i n t i f f s  h a v e  p r e s e n t e d  e v i d e n c e ,  h o w e v e r ,  f r o m

which a jury  could in fer  that  Mr.  Ferre l - l  "bur ied h is  head in  t .he

s a n d "  t o  h i s  a n d  t h e  c o m p a n y ' s  F L S A  d u t i e s .  ( P l s . '  R e s p .  a t  1 9 . )

F o r  i n s L a n c e ,  P f a i n t i f f s  e l i c i t e d  t e s t i m o n y  f r o m  M r .  F e r r e f l  t h a t

he was not  aware " legal fy  that  [he]  was supposed Lo keep,  quote,

accurate record of  lh is l  employees '  t ime" as opposed to merely

saving records submit ted by h is  employees.  ( . f  .  Ferref l  Dep.  at  9-

1 0 ;  s e e  a l s o  W i l s o n  D e p .  a t  2 6  ( Q :  " D o  y o u  k n o w  t h a t  t h e  e m p l o y e r

is  sr rnnoser i  fn  keer . r  accurate t ime records?"  A:  " I  know that  we are

supposed t 'o  a l low our  guys to have the oppor tuni ty  to  keep equal

t ime -  correct  t ime records as in  any company.  " )  .  )  Mr.  WiLson

test i f ied that  he d id noL know who gave the employees inst ruct ions

atror : f  how fo keen thei r  t ime and i t  was j -ha emnT ntrecq '  inb ' t to
J " ^
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oversee the whofe timekeeping system to make sure that there vras an

a c c u r a t e  r e c o r d  o f  L i m e  a c t u a l f y  w o r k e d - "  ( W i f s o n  D e p .  a t  L 3 ,  2 ' 7 . \

S imi lar ly ,  Mr.  K ing suggested that  Ferref l  E lect r ic  substant ia l ly

re l ied on i ts  employees to "pass a long" such inst ruct ions amongst

^ - ^ ! r  ^ t - r - a -  / r . i n ^  n e r 1  a t  6 - )  A d r j i  l i  o n a  l  l w .  n e i f h F r  M r .  F e r r e f ft  \  l \ r l r Y

1.1/ - r r  Mr t t i  ro  r i i  snrr t -  c  l -  hef  f  hF an 'n l  . )vecs loaded the t rucks wi th

s u p p . I i e s  i n  t h e  m o r n i n g .  ( , J .  F e r r e l f  D e p .  a L  r I ,  9 4 ;  K i n g  D e p .  a t

5 - 6 ,  1 1 . )  B u t  M r .  F e r r e l f  e x p l a i n e d  t h a t  i f  t h e  e m p l o y e e s  f o f l o w e d

his inst ruct ions,  they would have recorded t ime onfy " f rom the t ime

t h e y  l e f t  t h e  s h o p .  "  ( J .  F e r r e l l ,  D e p .  a t  9 5  ( e m p h a s i s  a d d e d ) ;  c f .

i d .  a t  1 5 - 1 6  l e x p l a i n i n g  f o r  t h e  f i r s t  e n t r y  o f  t h e  d a y ,  ' t  I t ] h a t

L h r e e  h o u r s  i n c l u d e s  t h e m  s t a r t i n g  a t  7 : 0 0  u n t i l -  t h e  L i m e  t h e y  a r e

. . rmn lF j -  F  w j t h  t ha t  i  o l . '  Nn l -  r , r hFn  l - l r , o r r  d r i r r e  n f  f  Whan  f  hc \ /  -  i t ' Sr v L " y r E  u c

s e v e n  o ' c l o c k .  " )  ( e m p h a s i s  a d d e d )  . )  F i n a l l y ,  M r .  w i f s o n  a n d  M r .

Ferre l f  could not  recol lect  or  expla in how the substant ia l ly

d i f ferent  vers ions of  Ferre l l  E lect r ic 's  pol icy manuaf  came to be

one of  which reversed course ent i re ly  on the compensabi l i ty  of

r e t u r n  L r a v e l  t i m e .  ( S e e  J .  F e r r e l l  D e p .  a t  8 6 - 8 7 ,  1 0 8 - 0 9 ;  W i l s o n

D e p .  a t  t 9 - 2 t . )

The Court concfudes that a reasonable iurv could. find a

- - r ^ 1 ^ t r ^ -  - "  D e f e n d a n t s  h e r e .  s e e  D a v i l a  v .  M e n e n d e z ,  7 1 7

F . 3 d  1 1 7 9 ,  1 l - 8 5  ( 1 1 t . h  C i r .  2 0 1 3 )  ( f i n d i n g  t h e  d i s t r i c t  c o u r t  e r r e d

when it entered j udgment as a matter of law for the empfoyer on the

issue of  wi l l fu l -ness where the p la int i f i  in t roduced ev idence that

h e r  e m n l o w e r  ( 1 )  l r p a w  n f  1 -  h o  h n r r r l r r  t - ^ - -  ' - = ' : d  
t Or r vu !  r y  wd9E  - r c tw - ,  r JuL

i n v e s t i g a t e  w h e t h e r  t h e y  c o m p l i e d  w i t h  t h o s e  l a w s ;  ( 2 )  d i d  n o t  s i g n
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a  c o n t r a c t  w i t h  t h e  p l a i n t i f f ;  a n d  ( 3 )  d i d  n o t  r e c o r d  h e r  w o r k i n g

c a , ^ f  q )  q r " r a n  v  N I i . k  r i r ^ l . l  T n / -  N / r  1 . 1 I - C V -q t ' L v r r y  v u r r s !  u ! y . ,  ! ! ! v . ,  L \ v .

1 7 1 3 - w S D ,  2 0 1 3  w L  5 2 0 0 5 0 8 ,  a L  * 7  ( N . D .  G a .  S e p t .  1 3 ,  2 0 1 3 )  ( d e n y i n g

l -  h c  e m n l  n r r a r ,  e  m n f  i  ^ -  F ^ r  ; r , / l . f m o n f  . ) n  f  h F  i  c < ] r r g  O f

wif l fu fness because a reasonable iurv  could concfude that  the

employer  was aware of  the FLSA and chose not  to  invest igate i ts

^ - -  r  i  ^ ^ r ^  r  1  r  ! - -  n l  a . i n f  i  f f s  w h e r e  t h e  e v i d e n c e  s h o w e d  t h ed I / P t f e a v f f f L y  L U

empl-oyer paid overtime to some employees but decided not to requj-re

the p la int i f fs  to  record thei r  hours)  .  Moreover ,  as set  for th

here in,  quest ions of  fact  ex is t  as to  Defendants '  under fy ing

l iab i l i ty .  The Court  cannot  make a determinat ion on the issue of

wi l l fu fness unt i l  the issue of  Defendants '  v io la t ion of  the FLSA is

determined.  See Al len,  495 F.3d aE L324 (concludinq that  because

" t r i a b l e  j - s s u e s  o f .  f a c t  r e m a i n [ e d ]  a s  t o  s o m e  o f  l t h e  p ]  l a i n t i f f s '

c fa ims that  they worked over t ime wi thout  compensat ion .  a

determlnai : . ion of  \^ /h ich s tatute of  f imi tat ions to appfy must  be

reserved unt i l  i t .  is  determined whether  a v io lat ion of  the FLSA

occurred") .  Accord ingly ,  Defendants '  mot ion for  summary judgment

on the issue of  the statute of  l imi tat ions must  be DENIED.

4  1 . ;  m r i d ^ - - r

An empfoyee ord inar i ly  is  ent i t fed ho l iqu idated damages i f

h is  or  her  employer  v io lated the min imum wage laws -  Davi la ,  7 I7

F . 3 d  t  1 1 8 5 .  B y  s t a t u t e ,  a n  a w a r d  o f  l i q u i d a t e d  d a m a g e s  e q u a l s  t h e

c o m p e n s a t o r y  d a m a g e s  a s s e s s e d  b y  t h e  j u r y .  2 9  U . S . C .  S  2 1 6 ( b ) .

But  the Act  afso prov ides a "good fa i th"  defense whereby the
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distr ict  court  has discret ion to reduce or deny an award of

I  i  cnr i  da1-  c ' t  dama. fcs  i  f  t t ' a  "Fml . ' l . \ \ ' a r  e t rn r , , rs  to  the  sa t is f  ac t ion  o f

the court  that the act or omission giv ing r ise Lo such act ion was

in good fai th and that he had reasonable grounds for bef ieving that

h i s  ac t  o r  om iss ion  was  no t  a  v io fa t i on  o f  t he  lFLsA l  . "  29  v . s . c .

R  ? 6 n  . ' " T t - }  q a l -  j q T \ r  r - h o  c r _ h i o ^ l -  i \ r a  r d ^ ^ . 1  f : i f h t  ^ ^ - ^ ^ - ^ - l _ ,  t h el r  z e v .  r v  - q L r - ! /  v v l t i l / v r r v r r v

amnl / . r r 'e r  l ^As  l -hc  h r r rdor r  n f  n r . \ r r ino  fha j -  i t  had  an  honesL in ten t ion

t -o ascertain what the Act requires and to act in accordance with

i L . "  D a v i l a ,  7 ! 7  F . 3 d  a t  1 1 8 6  ( c i t i n g  D y b a c h  v .  s t a t e  o r  F l a .

n A r i . f  . ' l f  r - l . \ r r . a . f  i ^ n q -  9 4 2  F  - 2 . d  L 5 6 2 .  1 5 6 A  / l l l - h  r - i r  1 q q 1 \  \  * I f

t - 1 . \ a  a h - l n r r a r  F l i 1 c  1 - ^  h 1 . . \ \ r a  t h : t -  h a  e n l - a d  w i f h  h l 1 f h  c r r l ^ r i e n i i r r -  - - r
L r r s  c " L v r v ] L !  I / l v v u  L r r a u  o u u J e e L r v e  d r r u

n h i a n f  i r r c  . r . t ^ d  f ^ i  f  -  r ^ - ^ . T A q  : r F  m a n , . l ^ l -  . \ r r /  "  I d .v l j  c u L f  v  L  y v u u  f f ( l q t q a L e u  u a L " e Y s -

/ n i t i n a  n i r h : - h  c ) 4 2  F  2 a  ^ r  1 q 6 7 \
\ Ul u+lry :.J:::::!:: I

Where there is  a factual  d ispute about  whether  the empfoyer 's

v j o l a t i o n  o f  L h e  F L S A  i s  " w i l f f u l "  f o r  p u r p o s e s  o f  c h e  t h r e e - y e a r

n c v i  n d  n f  l i m i l - e l - i . ) n q  2 s  h F r e .  f h e  d i s t f l i . f  . ' . r r r f  i q  r c r n r i r e d  t Oy u !  ! v v

^ E  f h F  i r r r \ , -  l i F f r ) r a  m , a k i  n n  ^  d F l - a r m i n a t i ^ n  a S  t O!  f  r ru f  r rY

" g o o d  f a i t h "  i n  t h e  c o n t e x t  o f  l i q u i d a t e d  d a m a g e s .  l a v i ] a ,  7 I 7

F - 3 d  a E  1 1 8 6 .  I f  t h e  j u r y  f i n d s  t h a t  D e f e n d a n t s  a c t e d  w i l l f u l l y ,

1 -ha \ /  a fa  n ran l r r da r l  f r nm i  n r rnk in r t  i - ha  \ ' . r ood  f a i t h "  de fense  becauseL r r u  ) ,  s ! v

\ t n ' i  I  I F , , l n a c c z  ^ r . l  t ' d o o d  f a i c h "  a r e  m u t u a l l y  e x c l u s i v e .  S e e  D a v i l a ,

7 L 7  F . 3 d  a t  1 1 8 6 ;  A l v a r e z  P e r e z ,  5 1 5  F . 3 d  a t  1 1 6 6 .  T h u s ,  a n y

determinat ion of  Defendants '  good fai th for purposes of deciding

l i qu ida ted  damages  as  to  P fa in t i f f s '  ove r t ime  c la ims  i s  p rematu re ;

Defendants '  v iolat ion of  the FLSA is yet to be determined.
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Accordingly,  Defendants '  mot ion for summary judgment on the issue

of l-iouidated damaqes must be DENIED.

5 .  . f a m e s  N .  F e r r e l f ' s  r n d i v i d u a f  L i a b i l i t y

The FLSA creates a pr ivate r ight  of  act ion against  any

"employer"  who v iofates i ts  min imum-wage or  over t ime prov is ions.

2 9  V . S . C .  S  2 1 5 ( b ) .  T h e  A c t  d e f i n e s  t h e  t e r m  " e m p l o y e r "  b r o a d f y  t o

i n r - l r r de  ' t b . r j - h  f hF  emr r l  n r ra r  f n r  r ^ rh^m _ha  F rnn l . } \ / ce  d i  r e r ' j -  l r z  wo rkS  aSu ' t L I r  f  v l  v !

. . , ^ r ' r  - ^  a r . f  i n o  d i - a r - f  l w  o r  i n d i r a c f l v  i n  f h e  i n f e r e s t se I I y  y e !  D v I I  a u  u r r r :

o f  a n  e m n l o w e r  i n  r e l a l -  i ^ r r  f r )  a n  e m n l  r ' . ' ' ' t a e  ' "  T : r . . \ n i . :  
" 1 1  

F  3 d  a tv !  s r r  u - ' L y r v l

1309 (c i t inq , . fosendis  v .  WaLl  to  Wal I  R.s-gSnge_ SepCl lE_._ lns: ,  652

F . 3 d  1 2 9 2 ,  L 2 9 8  ( r 1 t h  C i r .  2 0 L 1 - \  ( q u o t i n g  2 9  u . s . c .  s  2 0 3  ( d )  )  )  .

Based on th is  broad def in i t lon,  the Eleventh Ci rcu i t  has held Lhat

"a corporate of f icer  wi th  operat ional  contro l  .  is  an empfoyer

a l o n o  w . i f h  t h e  c o r n o r - r - . i ^ n  i n i n t - r r ,  - - . r  - o r r e r a l  l  \ - r  
' l i a h l a  

r r n . l F r  t h e4 t v r r Y  w r L r r  L r r L  u v ! y v ! c t L r v l r ,  J v f l r u r y  . ) /  f r q ! t s  u r r u E .

F L S A  f o r  u n p a i d  w a g e s .  "  I d .  ( c i t i n g  P a t e f  v .  w a r g o ,  8 O 3  F . 2 d  6 3 2 ,

6 3 7  3 8  ( 1 1 t h  C i r .  1 9 8 6 ) ) .  t ' [ I ] n  o r d e r  t o  q u a l i f y  a s  a n  e m p l o y e r

for  th is  purpose,  an of f icer  must  e i ther  be involved in  the day- to-

day operat ion or  have some di rect  responsib i f i ty  for  the

a r r n a n r i  c i n n  n F  r h o  e m n l  n r z e a  I < l  " A l v a r e z  P e r e z ,  5 1 5  F . 3 d  a L  1 1 6 0

( internal  quotat ion marks and c i ta t ion omi t ted)  .  The " re levant

controf  for  purposes of  ind iv idual  I iab i l i ty  is  controf  in  re lat ion

f . \  l - h F  a m n l n r r e o - n l  7 ] - L  F . 3 d  a t  1 3 1 3 .  S u c h

^ ^ r t - y ^ l  r . ^ r . , ^ r , 6 ,  - ^ a d  n ^ f  h a  n r n r z e d  r i i  r e a - f  l v  n . \ r  m t t q f  i - t  b e

c o n t i n u o u s .  I d .  a t  1 3 1 - 3 - 1 4 .  A c c o r d i n g l y ,  "  [ w 1  h e t h e r  a n  i n d i v i d u a f

fa l ls  wi th in th is  def in i t ion does not  depend on technica l  or
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lsofated factors but  rather  on the c i rcumstances of  the whofe

a c t i v i t y . " l s  A l v a r e z  P e r e z ,  5 1 5  F . 3 d  a t  1 1 6 0  ( i n t e r n a l  q u o t a t i o n

marks and c i ta t r ion omi t ted)  ;  see a lso Vi f lar reaf  v .  Woodham, l - l -3

F . 3 d  2 0 2 ,  2 0 5  ( 1 r t h  C i r .  1 9 9 ? )  ( " T h r e  e c o n o m i c  r e a l i t y  t e s t  i n c l u d e s

inqui r ies in to:  whether  the a l leged employer  (1)  had the power to

h i r a  r n . 4  f  i r a  F h o  e m n l . ) \ / a a s  ( 2 )  s r r n e r w i s a d  a n d  . ^ n j - r . ) l  l F . l  F m n l . ) v a F! r . r } , r v l ,  v u ,  ,

work schedufes or  condi t ions of  emplo l , ' rnent ,  (3)  deLermined the rate

and method of  pa)ment ,  and (4)  mainta ined emplo)4nent  records ' " )

( c i t a t i o n s  o m i t t e d )  .

r n  P a L e l ,  8 0 3  F . 2 d  a L  6 5 8 ,  t h e  E l e v e n t h  c i r c u i t  h e l d  t h a c  t h e

defendant ,  who was both the pres ident  and v ice-pres ident  of  a

corporat ion,  as weLl-  as a d i rector  and a pr inc ipaf  s tockholder ,  was

not  an employer  for  FLSA purposes.  I t  reached that  concfus ion

because he d id not  "have operat ionaf  controf  o f  s ign i f icant  aspects

of  I the company's ]  day- to-day funct ions,  inc]uding compensat ion of

empfoyees or  other  mat ters in  re laEion to an empToyee. '  ld .

/ c m n h a s . i s  : . l d e d )  ( i h t - 6 r h 5 l  ^ , , ^ f  i t - i ^ n  n a r k s  o m i t t e d ) ;  S e e  a f S O

A f v a r e z  P e r e z ,  5 1 5  F . 3 d  a t  1 1 5 1  ( f i n d i n g  t h a t  a n  o f f i c e r  a n d

major i ty  sharehofder  d id not  have an act ive ro le in  the day- to-day

operat ions of  a  racetrack because af ter  suf fer ing a hear t  a t tack,

he had not  even v is i ted the fac i l i ty  more than once a year  and h is

sons exerc ised considerabfe contro l ,  lnc luding,  in ter  a l ia ,  the

r r ' l  l -  i m . e l -  F  j 6 n 6 - p - - i r *  r . i r i n ^  - h / l  f i r i  n c r  d e r : i s i o n s  a n dr s l  v v r r v e  !  r r + r r Y

c o m p e n s a t i o n )  r  @ ,  3 2 2  F . 2 d  2 5 9 ,  2 6 3  ( 8 t h  C i r .

1s such a determination 1s a
i s s u e s  o f  f a c t .  P a t e l " ,  8 0 3  F . 2 d

legal one, with the subsidiary findings being
a t  5 3 4  &  n . l - -
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1963) ( f ind ing that  a major i ty  s tockholder  who v is i ted the company

^n l  \ r  r -  r r / ' r  ^r  l -  hr6a l -  i  -^^ - - ' r  \ tL - ' l  nnl -  h i  nrr  l -  / - \  d. !  ! . t i  th thev r r r /  u r r l v e  L r - t r L r - _ D  < 1  / e 4 !  4 r r s  r 1 4 u  r r v L r M r Y

hir ing of  the employees or  f ix ing thei r  wages or  hours"  was not  an

e m p f o y e r  u n d e r  t h e  F L S A )  ;  c f .  L a m o n i c a ,  7 r r  F . 3 d  a t  1 3 1 4  ( f i n d i n g

I , h F  i r r r r r  h F , . t  a  I  ^ ^ -  r ' r , .  ^ , . f  € i  - i  - - { -  b a S i s  t o  f  i n d  m i n o r i t y
J  q L  y  q  r e 9 4 f  t y

shareholders ind iv idual ly  l iab le even though they were present  no

more than two weeks each month because boLh v is i ted job s i tes to

n h q a r r r a  f  h A  a m n l l . ) \ / F  F ^ t  ^ , ^ d v ^ d  - , j  r h  l .  l ^ a  e m n  l  o r z e e s  f  o  i . n f  O f m- - - -  - . . . - - - ,  - - 5  P ! u y ! c > > ,  L r a u  L L ' L y r v J u

t - hFm l - ha l -  l -  hF  . -mr . \ a r t ' ,  v r . \ r r ' l  d  ha  r rn :h l p  f . r  n21 /  j - ham d r r r i nc r  o  ne f iOdu r r c  ! v L L L P a r r /

of  f inancia l  instabi l i ty ,  and promised employees that  they would

f ix  the problem) .  whi le  acknowledging that  the defendant  in  Pate l

. ' n r r ' l d  ha r r c  . i  f  he  had  . ' h ^qa r r  n l  a i r a , ' l  a  o rFa f  F r  r o l e  i n  t he

. )np r ^ j -  i  n r ] s  r " ' l  f  r -  hF  . . hh i r r '  1 -L -  - ^ , , r 1 -  f ^CUSed  On  the  ro l e  Lha t  hee v L ' r v e r r i

d i d  n l : r r  i n  a n n n l r r r ' l i n o  t h a f  h e  "  l a c k e r l  f h F  o n e r a l - i  o n a l  . O n t f o lu l u  y t a y  r r r  e v r r u  r  q s r r r Y

necessary for  the imposi t ion of  I iab i l iLy as an 'employer '  under

t h e  F L S A . "  P a t e l ,  8 0 3  F . 2 d  a t  6 3 8 .

va r  a . ra . i n  - hF  ^ l - JeFn^6  ^€  5yn11m6h t -  =h^  c i t a t i on  t o  t he  reco rdr E u  q Y e r r r ,

Defendants dictates that their motion for summary j udgment must

denied.  Defendants s tate:

[T]he deposi t ion test imony showed that  Dock King,  Drew
Wif f iamson,  or  Kevin Hink were the managers who d i rect ly
< r r n a r r ; i < a d  t - h a  p l : i r l - i f f c  r ^ r h n  . r ^ \ r F  f h F m  d a r z  j - r :  d : r re u P U !  v  r e v u  * * - r  * * - I

s r r n e r r z i  s i  o n  .  a n d  ^ -  ^ - - - r t i o n a 1  c o n t r o f .r  u r ,  v !  v  r r r v r r ,  v P = L o

Furthermore,  there is  no ev idence thal  . tames N.  Ferref l
ewcr r i  qed  en \ /  d  i  r c r ' i -  r l na r ^ f  i  r " \ na  l  . . \ n t fO f  ove r  e i t he f4 r  r , I

Plaint i f f ,  who d i rect ly  repor ted to these managers for
F e r r e l - l  E l e c t r i c ,  I n c .

be
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( D e f s . '  B r .  a t  1 7 . )  o n  t h e  o t h e r  h a n d , t t  M r .  F e r r e f l  w a s  o n e  o f  t w o

q i . r n e f  . ) r i p s  o n  F e r r e l  I  t r l c . f r i c ' s  n a w r o L f  a c c o u n t .  ( C ,  F e r r e l f

D e p . ,  D o c .  B B - 1 ,  a t  ! 4 . J  B o t h  v e r s i o n s  o f  t h e  p o l i c y  m a n u a l

ref lecLed that  he recained the author i ty  to  approve or  re ject

c la ims for  re imbursement .  (2012 Pol icy Manual  at  5 ;  P ' re-2012

Pol icy Manuaf  at  7 . )  At  the very min imum, Mr.  Ferre l I  was

responsib le for  secur ing conLracts wi th bui lder  customers and

s e t t i n g  p r i c e s  f o r  t h o s e  c o n t r a c t s .  ( C .  F e r r e l l  D e p .  a t  1 5 .  )

Accord ing to Mr.  Ferre l f ,  "we t r i  Ied]  to  keep over t ime under

contro l ,  "  and he based h is  est imates or  pr ice quoLes on h is  "guys

m a k i n g  r e g u l a r  t i m e . "  ( J .  F e r r e l l  D e p .  a t  2 5 . )  I n  e x p l a i n i n g  h o w

h a  m : n r n a n  r z o h i n l a  r n a i r r f a n a n . F  M r  E ' a r r - - 1 1  \ T  - - 1 -  l - h a m

okay, do you want to go ahead and knock of f  or does your t ruck need

^ ^ - . - . 1  ^ . 1  - -  ^ - , l ^ , , ^ , ,  r ' : r f  j - ^  a l a : r  r r n  \ ' ^ r r r  i r  . k .  s o  f . h a  1 - .  f w o r f ]  C a nD s ! v r u f r r Y  v !  u v  / v u

r - o n f  i n r r c  f o  c t e t  f v o u r l  e i o h f  h o r r r s . "  l T d .  a t  L 3 - L 4 . )  H e  f u r t h e r

shared,  ' t I  LeLl  f the employees]  we work of f  an honor  system" wi th

r e s p e c t  t o  f i l l i n g  i n  t i m e s h e e t s .  ( I d .  a t  1 0 4 .  )  P f a i n t i f f

Brant ley test i f ied that  when he f i rs t  s tar ted at  Ferre l f  E l -ect r ic ,

he d iscussed h is  rate and f requency of  pay wi th Mr.  Ferref l

( B r a n t f e y  D e p .  a t  4 7 1  a n d  t h a t  M r .  F e r r e l f  o c c a s i o n a f l - y  h e l d

company-wide meet ings that  addressed,  among other  issues,  how

e m p f o y e e s  s h o u l d  r e c o r d  t h e i r  L i m e  ( B r a n t l e y  D e c f .  n n  z z ,  2 3 ;  s e e

a l s o  A d a m s  D e c f .  u  6 ;  B a r n e s  D e c l .  f l f l  3 0 - 3 3 ) .  P e r m i s s i o n  t o  u s e

. i - r m i \ : n \ /  r r a h i n l p s  f n r  n a r s r l n a l  n r r r r l n s a s  a n d  n e r s o n a l  w e h i  r ' : l  e S  f o r

16 Aga in ,  the  fo l low ing  presenEat ion  o f
presented by Plaintiffs, but is meant to be

evidence is not exhaustive of that
' i  I  I  q t - r : t - i r r F  ^ n I r r
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company purposes went  through Mr.  Ferref l

1 0 3 ;  P o u  D e p -  a t  ] . ' 7 ,  3 2 . )

( J .  F e r r e f l  D e p .  a t  2 2 l

V i e w e d  i n  t h e  f i q h L  m o s t  f a v o r a b f e  t o  t h e  P l a i n t i f f s ,  i s s u e s

^ t  F - ^ r  ^ - i - f  ? a ^ - r ^ i n o  f h a  e a . t F n f  o f  M r .  F e r r e l f ' S  C O n t r O I  O v e re ^ t D L  ! e Y q r u l r r Y  L r r v

t ha  - ^mn^ r11 ' '  c .  d : \ r r - l -  . \ - da \ r  f r r nc t i  ons .  i t - s  ^ -d  i t s

l -  i m a k e a r - r i n . ,  n o l  i c . i e c  ! 1 ^ ^ t s  - r ' r  ^ - ^ r ' r i -  - . i ^ r - t e  t h e  A C t .  T h a t  C e r t a i nL l  L d  L -  c r - L r c 9 s r . r r y  v t u f 4

suDervisors mav have exercised more controf  than Mr.  Ferrel l  is  not

d i q n o q i f  i r r p  s e e  T , a m o n i c a ,  7 L L  F . 3 d  a t  1 3 1 4 . A a n n r d i n a l r r  f h a

cour t  cannot  ru le as mat ter  of  Iaw that  Mr.  Ferre l l  is  or  is  not  an

"employer" under the FLSA, and Defendants' motion for summary

judgment  is  DENIED wi th respect  to  Lhis  issue-

rv. coNcr,usroN

B e f o r e the Court  summar izes the refevant  hold ings,  fur ther

comment  as warranted about  counsel '  s  per formance. lT Both the

a L t o r n e y s  f o r  P f a i n t i f f s  a n d  L h e  a L L o - r n e y s  f o r  D e f e n d a n L s  h a v e

zeafously  advocated on behal f  o f  the i r  c f ienas.  Thei r  behavior  in

th is  case,  however ,  has not  been a modef  of  c iv i l i ty .  A l though

! 1 ^ . i  ̂  r l  ^ F - l  ^ F  , , - r  ' l r - 3  o f  h e r s .  h a s  n o f  n r o n n r r n d e d  a  I n l - a l  r r r l e  t h a tI / ! v l / v s 4 s ! s

mandates decorum or  profe ss ional  i  sm, i t  goes wi thout  say ing tha!

at torneys and f i t igants should conduct  themselves in  the spi r i t  o f

cooperat ion in order to reduce unnecessary costs and delay '

ccunsel 's overstated posi t ions; sharpfy worded cr i t ic ism of their

opponent '  s arguments and mot ives; s l l g n t s  r o  E . n e  w l  t n e s s e s  i

' '  The court hereby cAuTIoNs Mr. Batson against using excessive, single-
spaced foo tno tes  to  evade the  25-page l im i t  fo r  mot ions  f i led  in  th is  courL ,
See ] ,R  7-1(a)  ,  SDGa.  I f  he  conL inues  to  use  foo tno tes  in  th is  manner ,  h is
br ie fs  w i l l ,  a t  the  cour t ' s  d isc re t ion ,  e i ther  be  re jecLed as  unacceptab le
fo r  f i l i ng  o r  d ismissed w i th  Leave to  be  re f i led  in  p roper  fo f ln .
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q - ^ r . i  l - \ /  . \ F  . i  f : j -  i . l n  l - . t  m a n d A l -  n r 1 .  n r F a a d a n - '  ^ n . l  r F s . ] r j -  l O  L h ea r e !  L f  u y

" k i t c h e n  s i n k "  a p p r o a c h  o n l y  r e f l e c c  a n  u n a c c e p t a b f e  l i t i g a t i o n

sLrategy o i  cast ing aspers ions raEher than addressing the mer i ts  in

-  ' 1 -  - - ^ , , ^ r - \  I - l - ' ^ , r ^h1 - f r r ' l  a r r , . l  ho ln f r r ' l  \ r r a \ /  " ' f hF  na r f  i es '  mu tua la  u l r u ! u u Y I I '  L r r v u : , r u  I  u ! ,

a a r i  m n r r r  i  <  / ' \ f  n r - r

M e m ' 1  H e a l t h ,  f n c

moment to the Court

. ,  N o .  4 : 1 1 - C V - 5 8 ,

U.s .  ex  re l  .  schaengo ld  v .

2014  WL  7272598 ,  aL  *32  (S .D .

P a q f r a i n f  ^ n . l  r F s n p c t  a l . e  t h e

Ferrel l 's  MoLion for summary

Fac t  i ssues  ex i s t  as  to  (1 )

Defendants had actual or
working overtime without

ac t iv i t ies"  a re  compensab le ;
because Defendants did not

best  course of  acLion;  the Court  advises the par t ies to  heed that

maxim going forward and bring only law into the courtroom. See id.

For  the reasons staLed here in,  the Court  DENIES Defendanl -s

c a .  D e c .  I 8 ,  2 0 I 4 t  ( E d e n f i e l d ,  J . )

F e r r e l f  E f e c t r i c ,  I n c .  a n d  J a m e s  N .

Judqment on alf qrounds ( D o c .  8 5 .  )

13 The court did not decide whether (1)
constructive kno'^' ledge lhat PLaintiffs were
compensat ion ;  (2 )  P la in t i f f s '  pos tsh i fb  t 'even ing

and (3) return travel t ime vras de minimis
adeo-uaLeLv address these issues in brief.

the accuracy and trustworthiness of  Defendants '  t ime records; (2\

whether Pfaint i f fs '  "morninq act iv i t ies" and return travel-  t ime are

compensabfer and (3) whether James N. Ferref l  is an t 'employer" for

DurDoses of  the Act . r8 Afso.  the determinat ion of  which statute of

I imitat ions to apply must be resenzed unt i l  i t  is  determined

whether  a v io fat ion of  the FLSA has occurred,  and the determinat ion

of  wheth.er  l iqu idated damages are avai labfe must  be reserved unt i f

i t  is  determined whether  anr /  such v io lat ion was "wi l f fu l  . "  This

case SIIAIJIT proceed to triaf .

The Court further GRAMIS Defendants' Motlon to Strike the

decfarat ion of  Mart ln  Menefee (Doc.  99) ,  but  DENIES the remain ing



M o t i o n s  t o  S t r i k e  ( D o c s .  1 0 0 ,  1 0 1 ,  L 0 2 ,  l - 0 3 ) .  T h e  C o u r t  t h u s

GRANTS Pl-a int i f fs '  Amended Mot ion for  Leave to F i le  the cured

d e c f a r a t i o n s . (Doc .  r 09 .  ) This amended mot ion superseded

Pfaint i f fs '  F i rs t  Mot lon for  Leave to F i le ,  which the Court  DENIES

AS MOOT. (Doc. 107.) The Court GRANTS IN PART and DENIES AS MOOT

IN PART Pla int i f fs '  "Mot ion for  Leave to F i Ie  wi th ProtecLion f rom

B r i e f  P a s e  L i m i t  ( S . D .  G a .  L . R -  7 . 1 )  a n d  i n  t h e  A l t e r n a t i v e  t o  F i I e

O u t  o f  T i m e . "  ( D o c .  1 0 8 . )  P f a i n t i f f  m a y  f i l e  o n e  b r i e f  o f  u p  t o

Lwenly-s ix  pages that  addresses the substant ive arguments in

Defendants '  mot ions to s t r ike.  As that  br ie f  is  at tached t .o  the

mot ion (Doc.  1-08-21 ,  i t  is  HEREBY FI IJED nunc pro tunc,  ef fect ive

March 23,  2Oa5.  The Court  DIRECTS the Clerk to  f i le  Document  108-2

^ s  ^  s f  a n d ^ ] . \ n p  c n l - r v  o n  t h e  d o c k e t .

ORDER EMTERED at Augusta, Georgia, t r= tftAuay of May,

2 0 1 5 .

STATES DISTRICT .fLIDGE
DISTRICT OF GEORGIA


