
IN THE LINTTED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGTA

ALIGLISTA DIVISION

FrLrD
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nll 0cT lb P

. t

?3b

[. r.
TOBIAS A. FRANK.

Petitioner,

UNITED STATES OF AL,TERTCA,

cv 114-147
(Formerly CR 103-045)

Respondent.

ORDER

After a careti:l, de navo revierv of the file, the Court concurs rvith the lvfngistrate Judge's

Repcrt and Recommendation, to n4rich no otrjections have been filed. Accorditrgly, the Court

AIIOPTS the Report and Recommendation of the Magistrate .fudge as its opinion and

DESMISSES tlie instant tnotion filed pursuant to 28 U.S.C. g 2255.

Further, a fecleratr prisr:ner must obtain a certit'icate cf appealability ("COA") befbre

appealing the clenial of his rnotion to vacate. This Court "must issue or deny a certitictrte of

appealabitity u..hen it enters a final crder adverse to the applicant." Rule t 1(a) to the Ruies

Governing Section 2255 Proceedings. This Court shctrld grant a COA only if the prisoner makes

a "substantial showing of the denial of a canstittttional right." 28 {J.S.C. $ 2253(cX2). For the

reasons set forth in the Repcrt and Recornmenclation, and in consideraticn of the stand;uds

enunciatecl in Staglr:-U[gDEIi9L, 529 tl.S. 4'13,482-84 (2000), Petitioner has failed to rnake the
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tecluisite showing. Accordingly, the Court IIENIES a COA in this case.' IUoreover, because

there are no non-frivolous issues tr:r raise cn trppeal, an appeal rvoulil nclt be taken in griod faith.

Acc<rrdingly, Petitioner is not entitled to aplreal inJbrma puuperis. See 28 U.S.C. $ 1915(a)(3).

Upon the tbregoing, the Cqgrt CLOSES this civil action.

tffi
so oRDERga tt.ils/(9 day of october,2pJ4, ar Augusta, r4, at Augusta, Geo

DTSTRIC]T J

t"[f the court denies a certificate, a party
certificate from the court ofappeals under Federal
to the Rules Governing Section 2255 Praceedings.

may not appeal the denial but may seek a
Rule of Appellate Procedure 22." Rule 1 1(a)


