
ORIGINAL
IN THE T'NITED STATES DISTRICT COURT

FOR TITE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

ASHLIE DANIELLE ISHMAEL,

indiv idual ly,  and as next f r iend

of AI,AYNA ROSE ISHMAEL, A MANOT,

P l a i n t i f f ,

v .

GENERAL GROWTH PROPERTIES, INC.;

GENERAL GROWTH MANAGEMENT, INC.;

GENERAL GROWTH SERVICES, fNC.;

AUGUSTA MALL. LLC; ANDREW PAUL

WILKE; NATIONAL LIFE AND

ACCIDENT INSURANCE CO. ; VALOR

SECURITY SERVICES, INC.;  ,JOHN

DOE CORPORATIONS 1 - 10 ; and 'JOHN

D O E S  1 _ - 5 0 ,

Defendants

cv  114 -175

Now before the Court is

r " t  t r ; l /
t . - , .  

. ; -

O R D E R

superior court of Richmond County.

Pl-aint i f f  's  Mot ion to Remand.

This case comes before the court on removal from the

(Doc .  7  . )

considerat ion, and for the reasons stated herein,

motion is GRANTED ,

r - ,  - i .D
U.S.c, ' ,  

. '  , i , '
; r v u  - -  r '  '  ' -

nlt 0EC 2q ,A

, '..7

l l :3!

' - ' i t l . '  '

Upon due

P la i n t i f f ' s

I s h m a e l  v .  G e n e r a l  G r o w t h  P r o p e r t i e s ,  I n c .  e t  a l D o c .  1 4

D o c k e t s . J u s t i a . c o m

http://dockets.justia.com/docket/georgia/gasdce/1:2014cv00175/64643/
http://docs.justia.com/cases/federal/district-courts/georgia/gasdce/1:2014cv00175/64643/14/
http://dockets.justia.com/


I. BACKGROITI{D

Pfaint i f f  f  i l -ed sui t  againsts Defendants in the Superior

Court  of  Richmond County on Jul-y 2a, 20L4, assert ing cl-aims

based  on  p remises  l i ab i l i t sy .  (Comp l . ,  Doc .  8  Ex .  A .  | [  18 . )  I n

he r  comp la in t ,  P la in t i f f  a l l eges  tha t  on  AugusE 28 ,  20L3 ,  she

and her 2-year-ofd daughter,  A]ayna Ishmaef,  v is i ted the Augusta

Mal- l -  l -ocated at 3450 Wrightsboro Road, Augusta, Georgia.  ( Id.

f  1  \  wh i l a  ^ j -  t - h ^  - - 1  ' ^ ' 1  i n t o  an  i n te r i o r  wa te r|  ! .  |  6 1 4 } 1 1 4  r E f  r

fountain that was focated in c lose proximity to the play area,

f T d  {  2 n  )  A c c o r d i  n c r  f . )  P l  a i  n t i  f f  -  t h e  f o u n t a i n ' s  - I o c a t i o n\ f s .  l l  z v ,  t  4 v e v ! v + f 4 : J

\ \ - r a r t  f  a d 1  r  r . { : n n c r n r r s  . . 1 n . . j  i i n n / .  f n r  \ / . , , r ^  ^ h i  I i r ^ r  l T / l  \
L l u u L  L L U _  u  u u - r e L l v u J  - ! !  J v u r r v  .  \ r q .  /

Pfaint i f f  a l - l -eges four acts of  negl- igence against

De fendan ts  i n  he r  compfa in t :  ( ' l )  " f a i l i nq  Lo  keep  and  ma inLa in

t - he  p rem ises  i n  a  sa fe  cond i t i on "  ( I d .  t l  22 ) r  ( 2 )  " f a i l i ng  I co l

provide adequate safeguards in and around the water fountain"

( ! d . ) ;  ( 3 )  ' t choos ing  Lo  l oca te  a  p . J  ay  a rea  f o r  ch j l d ren  o '

t ender  yea rs  i n  c lose  p rox im i t y  t o  a  wa te r  f oun ta jn "  ( I d .  n  23 ) ;

a n . l  i 4 )  t ' r - ] a | ] S i  n o  f h e  - r i o r ^ r  F r - r ' n  f h a  n l : . z c r n r r n d  f . \  f  1 ^ a  f - . r ' 1 j -  F i n  t Ou r r v  \  l

be obstructed thereby making i t  d i f f icul t  for anyone [ to see]

ch i f d ren  t l  f a l l i ng  i n t o  che  f oun ta i n "  ( I d .  f l  24 )  .

Defendants f i led their  Not ice of  Removal-  on August 29,

20 f4 ,  (Doc .  1 . )  De fendan ts  a l l ege  tha t  Andrew Pau l  W i l ke  was

frauduLent ly jo ined as a party and Valor Securi ty Services was



improperly identified as a partyt and thus the Court shoufd

d i s rega rd  the i r  c i t i zensh ip  fo r  j u r i sd i c t i ona f  pu rposes .  (Doc .

1  t l t l  8 ,  10 . )  on  sep tember  L6 ,  2014 ,  P la in t i f f  f i l ed  the  i ns tan t

Mot ion to Remand, which the Court  considers now'

II. tEGAI.,. STANDARD

Actions in i t ia l ly f i fed in a state court  may be removed to

federaL court  in two circumstances: (1) where the cl-aim presenUs

a  fede ra l  ques t i on  o r  (2 )  where  d i ve rs i t y  j u r i sd i c t i on  ex i s t s '

28  U .S .C .  S  1441 (a -b )  .  Fede ra l -  cou rEs ,  as  cou r t s  o f  l im i t ed

jur isdict ion, must remand a case removed on diversi ty wfrere

there is not complete diversi ty of  c i t izenship between the

paruies or where one of the named defendants is a c iLizen of the

s ta te  i n  wh i ch  t he  su i t  i s  f i l ed .  28  U .s . c .  S  1441 (b )  .

c i rcui t ,  " the.re is a presumpt. ion againsE the exercise of

jur isdict ion, such that.  a l- l -  uncertaint ies as to

i r r r i  s r j i  r - 1 -  i o n  a r e  f o  b e  r e s o f v e d  i n  f a v o r  o f  r e m a n d . "

In this

federal

removal

Rus se 1f

co rp .  v .  Am.  Home Assu rance  Co . ,  264  F .3d  1040 ,  l - 050  (1 l t h  C i r .

2001)  (emphas is  added) .

Even so, courts may retain jur isdict ion and " ignore the

presence of a non-diverse defendant" where the plaint i f f  jo ined

that party to defeat federaf diversi ty jur isdict ion. St i l -1wel l

I According to Defendants the proper party is Mydatt Services, rnc.
r n ^ ^ 1 ( 1 n \



v .  A f l s ta te  fns

such  a  case /  t he  p fa ln t i f f  i s  sa id  to  have  ' f r audu len t . I y  j  o ined '

the  non -d i  ve rse  de fendanL . "  McKenz ie  v .  K ing  Am.  F in i sh ing ,

I nc . ,  No .  6 :12 -cv -055 ,  2O I2  WL  5473498 ,  a t  *1  (S .D .  Ga .  Nov .  9 ,

201_2 ) .

To  es tab f i sh  f raudu fen t  j o inde r ,  ' t he  remov ing  pa r t y
has Ehe burden of proving by clear and convincj-ng
ev idence  tha t  e i t he r :  (1 )  t he re  i s  no  poss ib i l i t y  t he
p fa in t i f f  can  es tab l i sh  a  cause  o f  ac t i on  aga ins t  t he
res iden t  de fendanE; o r  e )  t he  p la inL i f f  has
f r r r r d r r ' l c r r t -  l r r  n l o d  i r r r i  e r i i  c t i  c t n : l  f ^ r - f q  f 1 1  h r i n . t  t h a

1  t , r s v

r es i den t  de fendan t  i n t o  s ta te  cou r t . '

q t -  i  l  l r ^ r F l  l  6 6 3  F  i d  e f  1 - 1 1 2  ( m r o t i n o  C r . w F  1 r  a . ) l t m : n  1 1 3  F . 3 d

1535 ,  l - 538  (11 th  C i r .  1997 )  ( a f t e ra t i ons  om i t t ed )  ) .

W i th  a  mo t ion  to  remand ,  " t he  d i s t r i c t  cou r t  mus t  eva lua te

the factual  af fegat ions in the l ight most favorable to the

pl-aint i f f  and must resolve any uncertaint ies about state

subs tan t i ve  I aw  i n  f avo r  o f  t he  p l a i n t i f f . "  McKenz ie ,  20 l - 2  wL

5473498, aE *2 ( intsernal-  quotat ions omit ted) .  The court  must

"no t  t  I  we igh  the  mer i t s  o f n l : i n r i f f ' e  e l : i m  h a r r n n d

^ 6 - F - r - r i  .  :  n . r  w l - a t  l ^ a r  ?  O n e  u n d e r  s t a t e  f  a w .  "s c - s - r . L - ! r . r r 9  I L  . t J  d l r  a r v u a r , r (

St i l lwe l l - .  663  F .3d  a t  L332 .  Tndeed f  " t i l f  t he re  i s  even  a

possibi l i ty that a state court  would f ind that the compl-aint

states a cause of act ion against any one of the resident

defendanEs, the federal-  court  must f ind that jo inder was proper

and  remand  the  case  to  s ta te  cou r t . "  Coke r  v .  Amoco  O i f  Co . ,

Co . ,  663  F .3d  1329 ,  1332  (11 t sh  C i r .  2011 ) " I n

709  F .2d  a433 ,  f 440 -4a  (11 th  C i r .  1983 ) ,  supe rseded  by  s ta tu te



on other grounds as stated in Georgetown Manor,  Inc.  v.  Ethan

A l l e n ,  I n c . ,  9 9 1  F . 2 d  1 5 3 3  ( 1 1 t h  C i r .  1 9 9 3 ) ;  S t i l - l - w e l f  ,  6 5 3  F . 3 d

a t  1333  ( reve rs ing  a  d i s t r i c t  cou r t ' s  den ia f  o f  a  mo t ion  to

remand and holdj-ng that the district court erred in concludi-ng

the defendant was f  raudu.Lent.Ly jo ined because t 'at  the very

least,  t i t  is l  possible that a Georgia state court  would

conc fude  tha t "  t he  p fa in t i f f ' s  comp la in t  s ta ted  a  cause  o f

ac t i  on  aga insc  t he  de fendan t  g i ven  Geo rg ia ' s  no t i ce  p l ead ing

standards) .

t ' The  bu rden  o f  esLab l i sh ing  f raudu len t  j o inde r  i s  a  heavy

one, and such a claim must be supported by clear and convincing

ev idence .  "  Po1 l  v .  De f i  Mg i rn t . ,  I nc . ,  No ,  l - : 07 -cv -959 ,  2007  wL

2460769 ,  rg  *3  (N .D .  Ga .  Aug .  24 ,  2007)  ( i n te rna l  quo ta t i ons  and

ci tat ions omit ted) .  In addressing a fraudulenE joinder c l-aim,

" t h i s  Cou r t  'musL  necessa r i l y  I ook  t o  t he  p -Lead ing  s tanda rds

appl icable in state court ,  not the pl-ausibi l i t .y pleading

s randa rds  p reva i l i ng  i n  f ede ra l  cou r t . ' "  McKenz ie ,  20L2  WL

5473498 ,  aE  *3  (quo t i ng  S t i l - Iwe l l - ,  553  F .3d  aE  1334) In

contrast to lhe federa] pl-eading standard, Georgia simply

requ i res  no t i ce  p l ead ing .  See  O .C .G .A .  S  9 -11 -8 .  Thus ,  " i t  i s

immater i -al  whether a pl-eadinq states conclusions or facts as

long as fair  not ice is given, and the statement of  c lalm is

short  and p]ain.  The true test  is whelher the pleading gives



f  a i -r  not ice

(Ga .  c t .  App . 2

ca r l ev  v .  Lew is ,  472  S .E .2d  I o9 ,  110 -11

I I I .  D ISCUSSION

Defendants contend that the Court  should disregard Mr.

Witke's presence for jur isdict ional  purposes because he was

fraudulenl ly jo ined in order to defeat dj-versi ty jur isdj-ct ion.3

Speci f ical ly,  Defendants al fege thaE Pfaint i f f  cannot prove a

cause of act ion against Mr.  Wi lke under Georgia law. Given the

above, the court must determine whether there exists a

"poss ib i l i t y  t ha t  a  s ta te  cou r t  wou . Id  f i nd  tha t  t he  compfa in t

s ta tes  a  cause  o f  ac t i on  aqa ins t "  Mr .  W i l ke .  See  Coker ,  709

F .2d  a t  L440  -  4L  .

'  De fendants  a rgue tha t  P ta in t i f f  fa i led  to  spec i f i ca l l y  a - t Iege Mr .  Wi lke
was an "owner or occupier" in the compLaint, and instead only asserted that
he was the manager of the shopping ma1l. (Doc. 10 at 4.) Defendants further
c r o i r  c h a L  P - a i r  r i I I  " F a ' l s  L o  - n c l u d e  a n y  r  I e g a L - o n  o f  w h a L ,  i  f  a 1 y t 1 i n q ,
Defendant wilke did or failed to do in that capacity which caused or
cont rabuted  to  the  damages sought . "  ( rd . )  Defendants  thus  contend thaL
b e c a u s e  P l a i n t i f f  u s e d  t h e  g e n e r i c  t e r m  " D e t e r d d n L s "  i n  h e - r  c o m p L a i n r : ,  r a ! h e r
f L  1 -  c ^ ^ ^ i F i ^ r t t \ /  i , - 1 6 r - i  f .  n 6 i a - d i -  ' s  a c l i o n s ,  s h e  i S  u - a b l e  L o

s t a t e  a  c l a i m  a g a i n s t  M r .  W i l k e .  ( f d .  a t  7 - 8 . )
rn McKenzie, the court addressed the failure to specifically identify

individual defendant's actions- There, the defendants argued that the
compla in t  used " the  p lu ra . l  te rn i  'De fendants '  and ld id l  no t  d is t ingu ish
between the  ac t ions  o f  each de fendant  ind iv idua l l y . "  McKenz ie ,  20L2 wI '
5473498,  a t  *4 -  The cour t  express ly  he ld  Lhat  the  p la in t i f f s '  "dec is ion  to
u s e  r r e  p l - r a  ' D e r e n d a - t s '  i s  c o r s i s ! e - !  w i c h  ' e o r g i a ' '  n o . i c e  p ] e a d i  r g
requ i .ement . "  fd .  Th is  Cour t  agrees .  A l though PLa in t i f f  used Lhe more
gener ic  te rm "Defendants"  ra ther  than ind iv idua lLy  ident i f y ing  each
individual Defendant, it is clear that each DefendanL has been put on notice
o f  the  c la ims.

I  Defendants  a lso  cha l lenge Va lor  Secur i ty  Sys tems '  p resence fo r
ju r isd ic t ionaL purposes ,  c la iming  tha t  the  proper  par ty  i s  Mydat t  Serv ices ,
Inc .  Because the  cour t  f inds  tha t  Mr .  w i l ke 's  p resence in  the  ins tan t  ac t ion
. t a c - ' . \ ' <  - r r .  i  , 1 o e s  n o !  a d o - L e s s  V a l o r  S e c u r ' t y  S y s t e r s '  s t a t u s .

6



Pfaint i f f  a l - l -eges negl igence based on t .he doctsr ine of

p remises  l i ab i l i t y  i n  he r  comp la in t .  I n  Georg ia ,  " fw lhe re  an

owner or occupier of  fand, by express or impl ied invi tat ion,

induces or leads others to come upon his premises for any l-awful

purposer he is l iabfe in damages to such persons for in jur ies

caused by his fai fure to exercise ordinary care in keeping t 'he

p rem ises  and  app roaches  sa fe . "  O .C .G .A .  S  51 -3 -1 .  Thus ,  t o  owe

a  du ty  under  th i s  s ta tu te ,  Mr .  W i l ke  mus t  qua l i f y  as  "an  owner

^ -  ^ - - . 1 ^ i  o r  n f  - a n . l  
. "  I d .  ' t T o  d e c e r m i n e  w h e t h e r  a  p e r s o n  w a s

an  owner  o r  occup ie r  sub jec t  t o  f i ab i l i t y  under  O .C .G.A .  S  5 l - -3 -

L,  the cr i t ical  quest ion is whether the indiv idual  exercised

suff ic ient control-  over the subject premises at  the t ime of

i n j u r y  t o  j us r i f y  t he  impos iL i on  o f  l i ab i l i t y . "  Po I1  v .  De l - i

\ r ^  1  : 07 -cv -0959 ,  2007  WL  2460769 ,  *4  (N .D ,  Ga .r ! r 9 L ' L L .  /  f l r L . ,  r \ v .

. ^ n ? \  i / ^ i  t - i r . t  c . , h a a r  r r  c t  i  a r r . ,  2 ] . 2  S . E . 2 d  2 9 ,  3 l  ( G a ,h q Y .  z =  /  \  v r  u r r r Y

c t .  App .  1975 )  )  .

The pr imary issue before the court  is the apparent

i ncons i s tency  i n  t he  i n te rp re ta t i on  o f  S  51 -3 -1  by  Georg ia

courus. Speci f ical Iy,  as .Tudge story detai led in Pol- l - ,  some

G c n r o i .  . . e s e s  " h a v c  s r r o o a q l e d  f  h a f  t h e  \ c o n 1 - r c r l '  r c r - r r r i  * e d  f o f

premises l iabi t i ty is restr icted to 7ega7 control  over the

property in the form of an ownership or other possessory

i n te res t . "  Po f l ,  2007  WL  2460769 ,  a t .  * 4  ( c i t i ng  Ga .  B ldg .

Se rvs .  I nc .  v .  Pe r r y ,  387  S .E .2d .898 ,905  (Ga .  c t .  App .  1989 ) ) .



Other Georgia courts have recognized that.  l iabi l i ty may be

es tab f i shed  under  the  s ta tu te  "where  the  i nd i v idua l  had

supervisory controf  over the subject premj-ses at  the t ime of

i n ju ry . -  I d .  ( I i s t i ng  cases ) .  Cons i s ten t  w i th  the  l -a t te r  v iew ,

"  lm l  os t  cou . r t s  aq ree  tha r :  exh ib j  t j  ng  some feve l  o f  supe rv i so ry

control  wi l l  be suff ic ient to include a store manager within tshe

S  51 -3 -1  de f i n i t i on  o f  ' owne r  o r  occup ie r .  " ' O t t  v .  Wa l -Mar t

S to res ,  I nc . ,  No .  5 :09 -cv -215 ,  2o lo  wL  582575 ,  *2  (M .D .  Ga .  Feb .

r_6 .  2010 ) .

A number of ceorgia courLs have interpreted tshe meaning of

"owner or occupier" to include those with something l -ess than a

Iegal possessory interest. SeS_r___S-:_g_., Norman v. ,fones Lang

Lasa f f e  Amer i cas ,  I nc . ,  62 ' 7  S .E .2d  382 ,  384  n .2  (Ga .  C t .  App .

2OO5t (recognizing that a property manager who was responsible

t : ^ r  a r  h o r  t -  h i  r ^ e  e n s r r r i  n r - l  c a m n l  i a n r - o  r ^ r  i  f  hq r t t v , , Y  L r ' t r r - v c .  s r . J u L  I  r r Y

ordinances, and regulat ions, and inspect ing, maintaining, and

repa i r j  ng  Lhe  p rem ises ,  "  owed  a  duLy  unde r  S  51 -3 -1 ) ;  Ash ley  v .

Ba l - co r  P rop .  Mg im t . ,  I nc .  ,  423  S .E .2d  14 ,  15  (Ga .  C t .  App .  1992 )

(f inding a quest ion of  fact  as to a management company and

proper t y  manager ' s  l i ab i l i t y  under  S  51 -3 - l - )  r  G regory  v .  T rupp ,

3 l -9  S .E .2d  r22 ,  123  (Ga .  C t . .  App .  1984)  (ho ld ing  tha t  a  ques t i on

of fact  existed as to whether a partner whose partnership owned

an apartment complex exercised suff ic ient control  over the

premises to qual i fy as an owrler or occupier)  ;  Coffer v.



Bradshaw, L67

the owner or

S .E .  L1 -9 ,  L22  ( ca .  c t .  App .  19321  (ho ld ing  tha t

person in charge of the property owes a duty to

i n v i t e e s ) ,  T h e s e  c a s e s  d e m o n s t l : a t e  t h a t  a  m a n a g e l :  m a y ,  " u n d e r

cer ta in c i rcumstances and wi th suf f ic ient  superv isory

au tho r i t v ,  "  be  he fd  l i ab l e  unde r  S  51 -3 -1 . Pol- l - ,  2007 WL

2 4 6 0 7 6 9 ,  a t  * 5 .

na fand:n i -q  i  n  l -ha i  r  ^ i - t -pmnl .  l - . t  show tha t  the fe  1S nO

possibi l i ty Mr.  Wifke could be hefd l - iable under Georgia l -aw,

n r imar i  l 1 ,  l .F l v  on  two  cases :  Ma tos  v .  Wa l -Mar t  and  Adams v .

Sears Roebuck. In Matos, the defendants removed a premises

l i ab i l i t y  ac t i on  based  on  d i ve rs i t y  o f  c i t i zensh ip ,  c la im ing

that the store manager was fraudufent ly jo ined Eo defeat

d i ve rs i t y  j u r i sd i c t i on . Ma tos  v .  Wa1-MarL  S to res ,  I nc . ,  No .

4 ;05 -cv -2 !3  -WTM,  Doc .  39  (S .D .  Ga .  May  9 ,  2006 ) .  I n  deny ing  t he

motion Eo remand. the Court relied heavily on the Adams

decision, in which the Georgia court  of  Appeals held that a

manager could not be hel-d l iabfe as an owner or occupier of  a

s to re .  I d . ;  Adams  v .  Sea rs  Roebuck  &  Co . ,  490  S .E .2d  150 ,  l - 53

(ca .  cL .  App .  a997 ] ,  ( "Rega- rd less  o f  whecher  Sears  m igh t  be

l- iab1e j -n this case, because washington was nei ther an 'owner

nr . . ' r  .1^ . " -n i  F r '  o f  t .hc  sFars '  s f  o re .  he  cannot  be  he fd  f  iab l -ev L  L  q y r !  I

under  O .C .G.A .  S  51 -3 -1 ,  as  a  ma t te r  o f  l aw ,  and  Adams has

asserted no other basis for imposing personal l iabi l i ty upon

h im .  " )  .



Although the Court recognizes that the Adams decision

supports the resul t  in Matos, in the years since Matos was

dec j-ded t.he weight of authority in federal courts of this state

has shi f ted and now dictates a contrary resul t  'a See Hambrick v.

Wa l -Mar t  S to res  EasL ,  LP ,  No .  4 :1 -4 -cv -66 ,  2014  WL 192 ] -341  ,  aL  *4

(M.D .  Ga .  May  1 -4 ,  20L4)  (ho ld ing  tha t  t he  "unce r ta in t i es  i n

ceo rg ia  .Law"  rega  rd ing  whe  t . he r  I  i ab i f  i t y  may  be  -Lmposed  on  a

manager  mus t  be  reso l ved  i n  the  p la in t i f f ' s  f avo r )  ;  Pa rke r  v .

Goshen  Rea l - t y  Co rp .  e t  a1  . ,  No .  5 :11 -cv -136 ,  2011  wL  3236095 ,  aL

*3  (M .D .  Ga .  Ju l y  28 ,  20L l )  ( " IT ]he  Cou r t  i s  unab fe  t o  conc lude

tha t  t he re  i s  no  poss ib i l i c y  t ha t  t he  P la i n t i f f ' s  comp la in t

s ta tes  a  cause  o f  ac t i on  aga ins t "  a  s to re  manager  under

S  51 -3 -L . ) ;  S tephens  v .  Wa l -Mar t  S to res  Eas t ,  LP ,  No .  5 :09 -cv -

325 ,  2010  WL  L48 -12L3 ,  a t  *1  (M .D .  Ga .  Ap r .  72 ,  2010 )  ( "Geo rg ia

courts have not provided clear guidance, however,  wi th regard to

the potent ial  l iabi l i ty of  a store manager in a sl ip-and-fa11

case. Based on the exist ing case Iaw, i t  is  possibl-e that l the

de fendan t l  cou ld  be  he ld  l i ab l e  unde r  Geo rg ia  l aw . " ) ;  O t t ,  2010

WL 582576 ,  a t  *3  ( f i nd i ng  t ha t  S  51 - -3 -1  "p rov ide  I s  a ]  p faus ib fe

means  o f  es tab l i sh ing  [ t he  manager ' s l  du ty  to  keep  the  p remises

n An opinion from the ceorgia supreme court following the Adams decision
j-s instructive. There, the Court held thaL a director of security was
ne i ther  an  owner  nor  occup ier  o f  the  premises  a t  i ssue.  Anderson v .  A t lan ta
C o m m .  f o r  O l l m p i c  G a m e s ,  I n c . ,  5 3 ?  S . E . 2 d  3 4 5 ,  3 5 0  ( G a .  2 0 0 0 )  .  T n  s o

J ^ o  o i  n g ,  L h e  C o , r  r  L  c o m p a r e d  a  s e c u r i  t y  d  i  r e c  . o r ' s  . L i a b i L i r y  w i t h  t h a t  o f  a
corporation or general manager, cit ing Bourn v. Herring for the proposition

r ^ t  i r r n  ' l n . l  - n i ' , a r a r  n a v  h a  < '  h j p - -  i l  i : h j  l : - v  r s  o w n e . L su v  y v !  g r 4 v r J

r a  r ^ i F i n d  E ^ r r y n  \ z  H F r r i r l . '  r - 6 6  S . E . 2 d  A 9 ,  9 2  l c a .  1 9 5 9 ) ) .v r  u  '  v ! , e r  L f  .
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sa fe . " ) ;  Po l - f  ,  2oO7  WL 2460769 ,  a t  *5  (o rde r ing  remand  and

dist inguishing Adams because (1) i t  was decided on a mot j -on for

summary j udgment where more evidence was available, (2) tLIe

Adams court  did not indicate an intent to "overrule or abandon

i t s  ea r f i e r  f i ne  o f  cases , "  and  (3 )  even  i f  t he  manage r  was  no t

an owner or occupier of  1and, he coul-d st i I l  be l iabl-e under

agency pr inciples) .

Indeed, Ehe disparity between these various opinions makes

c fea r  t ha t  " some unce r ta in t y  ex i s t s  as  to  whe the r  a  s to re

manager  may  be  he ld  l i abLe  as  e i t he r  an  ' owner  o r

occup ie r '  unde r  O .c .G .A .  S  51 -3 -1 - ,  o r  as  an  agen t  o f  an  ' owne r

n n n r r n i a r ,  r r n d o r  I  r ^ . 1  i t i . , ) n e l  ; . r e n . \ '  ^ r i n n i n ' a cv L u u P  I  c ! Tha  t

, r . . . - a r - a i n t - v  i s  e n o r r ^ h  - a m r n 6 l  . "  S e e  P o l f ,  2 0 0 7  W Lu r r u s !  L q f  I  L J

2460769 ,  a t  *7 .  Tha t  Mr .  w i l ke ' s  l i ab i l i Ly  m igh t  be  con t i ngen t

on the degree of controf  he exercised is nots ouLcome

determinat ive at  th is ear ly stage in l i t igat ion because

P fa inc i f '  need  "on l y  have  a  poss ib i l i L y  o f  s t a t i ng  a  va l i d  cause

o I  ac t i on  i n  o rde r  f o r  t he  j o i  nde r  Lo  be  I eg iL ima te .  "  See

Tr iggs  v .  John  c rump ToyoEa ,  I nc . ,  154  F .3d  l -284 ,  L28 '7  (11 th

Cir .  1-998).  Thus, the Court  f inds that Defendants have fai fed

to carry their  heawy burden of establ- ishing fraudulent jo inder

as there is at  least some possibi l i ty that Pl-aint i f  f  states a

cause of act ion against Mr.  Wi lke. For that reason, compl-ete
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diversi ty of  c i t izenship is not present.  and Lhe court  facks

iur isdict ion over this matt .er.

IV. CONCI,USION

B a s e d  o n  t h e  f o r e g o i  n g ,  P f a i n c i f f ' s  M o t i o n  t o  R e m a n d  { D o c .

7) is hereby GRAIi|1[ED. The Clerk is DIRECTED to REIIAND this case

to the super ior  cour t  o f  Richmond county,  Georgia.  The Clerk is

fur ther  d i . rected to TERMINATE al l  mot ions and CLOSE tsh is  case.

ORDER ENTERED at Augusta, Georgia, this

December,  2 01-4 .
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