
IN THE T]NITED STATES DISTRICT COURT FOR
SOIITHERN DISTRICT OF GEORGIA

THE

MUNS WELDING & MECHANTCAL, INC.

P l - a i n t i f  f  ,

v .

BOARD OF TRUSTEES OF THE
PLUMBERS & STEAMFITTERS LOCAL
N O .  1 5 0  P E N S I O N  F U N D ,  e t  a l  . .

Defendants

This case ar i -ses out of

l i e  l d i ng  ano  Mechan i ca l ,  I nc .

i  " ua rrl i  oror." \ : anci Pl-umbers

Pension Plan and Fund and the

and Steamfi t ters

_ .Hens r_on  Eund " ) . -

: n d  i  n i  r r n a r -  i  r r o

contr ibut ions to

AUGUSTA DIVISION

O R D E R

*  cv  115  -  017

*

a  d i  s n r r f e  h e l - w e a n  P l a i n t i f f  M u n s

("Muns Welding" )  , .  Charles Hardigree

and  S teamf i t t e rs  Loca ]  No .  150

Board of  TrusLees of the Pluhbers

Local No. 150 Pension Fund (coLlect ivel-y " the

Muns Welding asserts s ix c laims for declaratory

? a  l  i  a F  r a a = v A i  n a  i h e  s r r s n e n s i  o n  O f  i t s

the Pension Fund, i ts r ight to l i t igate in this

'  As to the Pension Fund, Muns Welding named (L) the Board of Trustees of
the Plunbers and Steamfitters Local No. 150 Pension Fund and (2) Plurnlcers and
Steamfitters l,ocal No. 150 Pension Plan and Fund as Defendants- These
Defen ian ts  aver  tha t  the  proper  par ty  i s  the  "P lumbers  and Steamf i t te rs  Locaf
No.  150 Pens ion  Fund, ' :  Muns Weld ing  responds tha t  ERISA a l lows a  pens ion
p lan  to  be  sued.  Moreover ,  a  par ty  tha t  con t ro ls  the  admin is t ra t ion  o f  a
pens ian  p lan  is  a  p roper  par ty .  See car ren  v ,  John Hancock  Mut ,  L i fe  Ins-
C o . ,  - L - 1 4  F . 3 d  1 8 6 ,  1 8 ?  ( l I t h  C i r .  1 9 9 7 )  t p . .  @
the present mations to dismiss, Defendants hawe agreed that the same reasons
for dismissal apply to aLt of the Pension Fund Defendants- Because the Court
u l t i m a t e L y  f i n d s  t h a t  t h e  P e n s i o n  F u n d ' s  M o t i o ' r  L o  D , s n L s s  s h o r L d  o e  g r d n . e o ,
it need not address the meriLs of the Pension Fund/ s arqument reqardinq
proper parties .
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Court ,  i ts r ight.  to abatement of  wi thdrawal l iabi f i ty,  and i ts

effect ive exclusion from the Plumbers and Steamfi t ters Local-  150

(  cne unfon l

Ret i rement  Income

These six cfaims al-1 stem from the Employee

Secu r i t y  Ac t  o f  I 91  4  ( *ER ISA" ) ,  29  U .S .C .

with Muns Welding speci f ical ly seeking toS  1001  e t  seq . ,

cnf  nr . 'e  nrmr i  s i  nnq nf  t -  he Mrr ' l  f  i  emnl  r ) ! /er  Pension Plan Amendment

A c t  o f  1 9 8 0  ( " M P P A A " )  ,  2 9  U . S . C .  S  1 3 8 1 -  e t  s e q .  A d d i t i o n a f l y ,

Muns wel-d ing states three state l -aw Lor t  c la ims against

Hardigree for  mal ic ious in ter ference,  tor t ious in ter ference,  and

s lander  r l c r  se -  and  a l so  seeks  i n iunc t i ve  re l  i e f  f r om

Hard ig ree ' s  conduc t .2  Now be fo re  the  cou r t  a re  mo t ions  to

dismiss f i led by the Pension Fund (doc. 18) and Hardigree (doc.

t7) .

I. BACKGROT]IID

Muns Welding is a mechanicaf contract ing

employs members of  the Union. (Compl-. ,

h a r t -  i  n A h f  t -  i  m a d  I J :  r n l  i  n  r a o  c a  r r r o , 4
[ , E !  L l r l s r l L  | o  I  v l Y r s s

manager ,  an  e lec ted  pos i t i on .  ( I d .  t l

I ,

company t.hat

t l  3 . )  Ar  a l t -

t he  Un ion ' s  bus iness

6. )  Muns Welding has

Doc

'  One o f  the  Pens ion  Fund 's  bases  fo r  i t s  mot ion  Lo  d ismiss  is  tha t  Muns
Weld ing 's  compla in t  i s  a  shotgun p lead inq .  The Pens ion  Fund argues ,  jn te r
a l ia ,  tha t  "P la in t i f f  fa i l s  to  spec i fy  l ^ rh ich  c fa ims are  brought  agarns t  wh ich
defendant . "  (Doc ,  18  a t  B . )  The Courb  no tes  tha t  the  Pens ion  Fund \a 'as  ab le
to fi le its motion to dismiss as to the ERISA/MpPAA claims without diff icufty
and cor rec t ly  le f t  the  s ta te  to r t  law c la ims fo r  Defendant  Hard ig ree  to
address .  Thus ,  the  Pens ion  Fund 's  in te rpre ta t ion  o f  the  mot ion  to  d ismiss
was cons is ten t  w i th  Muns l , le ld inq 's  response,  ! , rh ich  l i s ts  c la ims ones  th rough
six as the substantive claims applicable to Lhe Pension Fund. (Doc- 38 at 3-
4 . )  As  Muns Weld ing  s ta tes  in  iLs  rep ly  to  Hard ig ree ,  i t  seeks  to  invoke the
C o u r L ' s  s ^ p p . L e m e n r : a L  j u r ' s o i c L i o n  t o r  t h e  L o r t  c l a i m s  a g a i n s t  H a r d i g r e e .



con t r i bu ted  to  the  Un ion ' s  Pens ion  Fund  s ince  1989 .  ( I d .  u  ? ' )

Lee  Muns  ( "Muns" ) ,  t he  P res . i den t  o f  Muns  We ld ing '  se rved  as

president of  the Augusta Mechanical  contractors Assocaat lon

(*AMCA-) and, in that capaciLy, was responsible for negot iat ing

the renewals of  any bargaining agreements with the Union- ( Id ' )

A. Mrns' Early Difficulties with Bardigree

According to Muns Welding, the Pension Fund was afmost

F r r ' 1  I  r r  f r r T 1 r l a d  f  r ^ r ) m  1 9 9 8  t o  2 0 0 0 ,  b u t  t o  e n s u r e  r e - e l - e c E i o n ,
!  s r + ) l

Hardigree convinced the other trustees to amend the Pension Fund

and  inc rease  the  un funded  l i ab i t i t y .  ( I d .  f l  8 . )  Muns  ob jec ted

to these act ions and al leges that Hardigree and other t rustees

ve . rba l  Ly  wa rneo  h im  to  " s top  i r ce r l e r i ng  and  quesc ion ing  Lhe

m : n . , r . r e m e n  I  o f  t - h e  P e n s i o n  !  u n d .  " ( rd .  f l l J  e-11.  )  rn

retal- iat ion, Muns wel-ding af leges that Hardigree and some

t rusLees  "engaged  in  an  open  campa ign  Lo  d r i ve  i t  ou t  o f

bus iness .  " 3  ( r d .  tT  12 .  )

nrrr i  ncr neoof i  at ions in 2OO9 to renew the coffect ive

bargaining agreement (*cBA") '  Hardj-gree

usurped the role of  the selected negot iators,  invi ted
other contractors to the negot iat ion

t Muns welding alleges that Hardigree openly expressed his distaste for

Muns, misrepresented that Muns welding is on the verge of going aut of

business, and is trying to force Muns welding to pay wichdrawal l iabiLity.
(campl .  ! l  12 . )  Moreover ,  Muns we ld ing  a l leges  tha t  fo l low ing  Muns '  e f fo r ts

to obtain for contractor employers the right tso elect a member of the Board

of Trustees, Hardigree engineered an amelldment Lo the Trust Agreement

disquafifying from service any corltractor employer that has falLed lo make a
d ^ h t - r i h , , t - i ^ .  h ' /  j - h F  l ^ s r  . l : - '  ^ f  f h a  m . ) n t h  f h a t  l t  w a s  d u e .  ( I d .  t l  1 3 . )

This ,  accord ing  to  Muns wetd ing ,  has  been Eermed by  o ther  cont rac tor
emDlovers  the  t 'Lee  Muns Amendment .  "  ( Id . )



meeLings, and then terminated the negot iat ions
and informed Lee Muns that the Union refused to
bargain in good fai th but rather insisted that the
AMCA contractors accept the same contract that al l  the
other contractors al- legedly had accepted.

( Id.  t l  14.)  As a resul t ,  the Union and the AMCA f i l -ed charges

for unfair  labor pract ices with the Nat ional-  Labor Rel-at ions

B o a r d  ( ' N L R B " ) ,  w h i c h  d e c f i n e d  j u r i s d l . c t i o n .

par t ies were thereaf ter  able to  negot j -a te a new

( t o .  )

cBA.  (  rd .  )

Both

B. The 20L3 CBA Neqot iaEions

The  CBA nego t ia ted  i n  2009  exp i red  on  Sep tember  30 ,  2013 .

(Doc .  3  ,  Ex .  10 .  ) As in 2OO9, Muns Welding al leges that

Hardigree refused to bargain in good fai th,  instead insist ing

Lhat t .he AMCA accept the same contract in pface with aLt other

contractors. (compl . tT 15. ) Purportedfv because the NLRB

previously decl ined jur isdict ion over the same viofat ' ion in

2009, the AMCA did noE. f i le anot.her unfair  labor charge. ( Id.

{  r 6  } Instead, Muns sent a ser ies of  let ters and e-mai ls

try ing to convince Hardigree Uo negot iate a new CBA, which are

summarized as fol lows:

.  June 5, 20L3: Muns sent a ]et . ter t 'o Hardigree
sett ing forth the terms he would l ike to
nego t i a te .  (Doc  .  3 ,  Ex .  9 -2  .  )

October 7,  2Qt3,:  Muns sent Hardigree a fet ter
of fer ing responses to i tems presented dur ing a
July 25, 2013 meet ing and a September l_5, 20L3
m a a t -  . i  h d  t ' f A  g _ 3 . )

October 24, 2QI3,:  Muns sent Hardigree a l -et ter
af ter an October 15, 2013 meet ing summariz ing

A



what issues were resolved and what issues
rema ined  ou tss tand ing ,  ( I d . ,  Ex .  9 -4 . )

.  November 5,  2Qa3: Hardi-gree e-mai led Muns stat ing
that the Union had negot iat .ed in good fai th and,
based on the october 24, 20f3 let ter,  the part . ies
were at  an ampasse. This e-maiL addit ional lv
cance l l ed  a  mee t ing  seL  fo r  November  7  ,  20L3 ,
purportedl-y because Hardj-gree l-earned that Muns
l ^ r a l  . - . l i  n ^  \ ' € r l - r r i  c : r  a . i  r n r l  i  n < f  : l  l , - r ]  - a  n r 6 i c r . f  f  . r r
r r L  r v  L  r r Y

Ameresco at SRS and this project was done non-
un ion [ . ] "  The  e -ma i l  wen t  on  to  say  EhaL  the
Union befieved that Muns Welding was not
negot iat ing in good fai th and that i t  would of fer
the AMCA the CBA in place with alf other
con t rac to r s .  ( f d . ,  Ex .  9 -5 . )

November 7,  201-3: Muns repl ied to Hardigree in an
e-mai l -  stat ing that the AMCA was attending the
o r ig ina l  l y -  schedu led  mee t . i ng .  ( I d . ,  Ex .  9 -6 . )

November 8,  2OI3: Muns sent.  Hardigree an e-mai l
stat ing that the AMCA attended the meet ing to
negot iate,  that the AMCA remained interested in
n a n n r - i r 1 . i n n  : n d  T A . n r a < t - a d  m a 6 t -  i n . r  . l r r - a

( I d . ,  E x .  9 - 5 . )

Novemlf ,er l -3,  201-3: Muns sent another e-mai l  to
Hardigree asking for a new meet j-ng date. ( Id. ,
Ex .  9 -7 .  )

November 18, 2013 t  Muns senL a third e-mai l -
r eques t i ng  a  mee t i ng  da te .  ( I d . ,  Ex .  9 -7 . )

November l -8,  2O]-3t  Hardigree responded to Muns'
muL t i p l e  e -ma i I s  say ing  "we  a - re  o f f e r i ng  AMCA the
CBA we have in place with af  l -  other contractors.
We do not feel  we need any other meet ings to
nego t i a te  any  f u r t he r . "  ( I d . ,  Ex .  9 -7 . )

.  November L9, 201-3: Muns sent Hardigree a l -et ter
w i th  the  AMCA's  "bes t  and  l as t  o f fe r . "  I n  t ha t .
l -et ter,  Muns emphasized lhe AMCA's desire for a
contract wi th the Union. In this let ter,  Muns
also reminded Hardiqree that the AMCA had met



with the Union eight t imes
fou r  mon ths .  ( f d ,  ,  Ex .  9 -8  .  )

over approxrmaEefy

The next communj-cation between Muns and Hardigree appears

to be over a year l-ater, on Decemlcer 1-0 ' 201-4 ' when Muns

e-maifed Hardigree restat ing his request for a copy of the

current local  CBA, informing Hardigree of the business

di f f icul t ies Muns Welding faced, '  and stat ing that Muns welding

was  w i l l i ng  to  pu t  t he  impasse  beh ind  them.  ( I d . ,  Ex '  9 -9 . )

Muns then sent a second e-mai l  on December 1-5, 20L4'  request ing

that Hardigree provide manpower for Muns Welding. ( Id. ,  Ex. 9-

9.)  A third correspond.ence was sent v ia cert i f ied mai l  on

January 5,  2oI5 in which Muns again requested manpower,  but

Hardigree struck through his name and address on the envelope

and  hand -wro te  "Re fused  A / ' 7 / L5 . "  ( I d . ,  Ex .  9 -10 . )

c. Withdrawal from the Pension Fund

Counsel for t.he Pension Fund sent a Notice and Demand

letter to Muns Welding on December I ,  2oI4 demanding payment of

52 ,4 f6 ,913 .00  i n  w i thd rawa l -  l i ab i l i t y  f rom the  Pens ion  Fund .

( I d .  ,  E x .  1 0 .  ) According to the fet ter,  Muns Welding

as a  resu f t  o f  the  impasse and Hard iq ree 's
it has not received a single request from any
at the savannah Ri-ver site, who are all

Agreement with the Union. (Cornpl - f l 22.)

permanently ceased to have an obligation to contributse Eo the

Pension Fund and continued to engage in the same Eype of work

for which i t  previousfy contr ibuted to the Pension Fund, which

-  P l a t n t a r r

vendetta against
of hhe federal
signatories to a

d a a c a c J  L r l d L

Muns Wefding,
conEracE.ors

Pro jec t  Labor



t r iggered withdrawal-  l iabi l i ty under ERISA Sect ion 4203 (b) .

( I d .  )  Pu rsuan t  t o  ERISA Sec t i on  4219(c )  (2 )  ,  paymen t .  o f

withdrawal liability to the Pension Fund was to commence no

later than 60 days af ter the date of  the let ter.  Thus, the

Le t te r  s ta ted  tha t  $59 ,49 I  . 40  was  due  on  , January  30 ,  2QL5 .

(fd.  )  Moreover,  the l -et ter instructed that wi thin 90 days Muns

We]ding cou]d request that the trustees review t .he withdrawal

l i ab i l i t y .  ( I d . )  I n  response  to  the  demand  fe t . t e r ,  counse l  f o r

Muns Wel-ding (1) requested review of the wit .hdrawal l iabi l i ty

and (2) submit .Led an appl icat ion of  abatement of  wi thdrawal-

l i ab i l i t y .  ( I d . ,  Ex .  9 .  )

On March 11, 2OI5, Muns Welding f  i l -ed a Mot ion for

P re l im ina ry  In junc t i on .  (Doc .  30 . )  As  a  resu l t  o f  t . ha t  Mo t ion ,

the Court  held a telephone conference on March 13. 2Ol_5. During

the conference, the court  expressed i ts reservat ion over rul ing

on Muns l ,gef ding's Mot ion for Prel iminary Injunct ion when the

Penslon Fund and Hardigree raised jur isdict ional  issues in their

moLions to dismiss. Accordingly,  the Court  entered an expedited

br ief ing schedule for the mot ions to dismiss and the prel iminary

in j  unc t i on .

T T

T n  n n n c i  r l a r i  n a  -
r r r  ev1r ,> f  \ rc r  r r rg  d .

. ' . \ r t r l -  1 - a e t - a  t - h a  I a ^ ' l

MOTTON TO DISMISS STANDARD

motion to dismiss under Rule 12 (b) (6) ,  the

suff ic iency of  the compLaint,  not whether



f h a  n l e i n l -  i f  f  \ ^ i  i  l  I  r r ' l  f  i m ^ i F l v  n r e v a  i  I  o n  t h e  m e r i t s .  S c h e u e r  v .

Rhodes ,  416  U .5 .232 ,236  (A974 ) .  The  cou r t  mus t  accep t  as  t r ue

1 ^ - ^ r  . r -  ! L ^  - ^ - - 1 ^ . r  c o n s t r u e  a l l -  r e a s o n a b l _ ecL l -L  l c t ( .  L -  d . -L -Ls !sLr  u l r ' r y f  q . f  r ru  e r rq

inferences in the l - ight most favorabl-e to the plaint i f f .  See

Ho f fman-Pugh  v .  Ramsey ,  3L2  F .3d  !222 ,  f 225  (11 th  C i r .  2OO2 ' )  .

T l ^ e  c o u r t ,  h o w e v e r ,  n e e d  n o r  a c c e p t  t h e  c o n p l a i n t ' s  l e g a l

conclus ions as t rue,  only  i ts  wel - f  -p l -ed facts .  Ashcrof t  v .

I qba l ,  s56  U .s .  662 ,  678 .79  (2009 ) .

A  comp la in t  a l so  mus t  " con ta in  su f f i c i en t  f ac tua l  ma t te r ,

accepLed  as  r r ue f  ' t o  sLaLe  a  c . I a im  ro  re . I i e f  t ha t  i s  p l aus ib l e

on  i t s  f ace . " '  I d ,  aE  678  ( c i t i ng  Be f f  A t f .  Co rp .  v .  Twomb ly ,

550  U .S .  544 ,  570  (2007 ) ) .  The  p l a i n t i f f  i s  r equ i red  t o  p l ead

" fac tua l  con ten t  t ha t  a f fows  the  cou r t  t o  d raw the  reasonabLe

inference that the defendant is l iabl-e for the misconduct

a l l eged .  "  I d .  "The  p laus ib i l i t y  s tandard  i s  no t  ak in  to  a

'p robab i l i t y  requ i remen t , '  bu t  i t  asks  fo r  more  than  a  sheer

n o s s i l ' r ' - ' l v  l h a -  a  d e l e n d a n L  h a s  a c L e d  L t - l 4 w z  1 l  r z . ' /  T d -

I I I  .  DISCUSSION

The dispute between Muns Welding and the Pension Fund,

though entangfed in an extraordinar i ly compl-ex statutory scheme,

is actuaffy qui te straightfor lvard. The Pension Fund determined

that by fai l ing to execute a new CBA, Muns Wefding ceased to

have an obligation to contribute to th.e Pension Fund and was



thus subject to withdrawal l iabi l i ty under the MPPAA because i t

con t i nued  to  pe r fo rm work  i n  t ha t  j u r i sd i c l i on .  (Doc .  3 ,  Ex .

10.)  Muns Welding, however,  maintains that i t  is  covered by a

statutory excepl ion for suspensions of  contr ibut ions that occur

du r ing  l abo r  d i spu tes .  As  to  Hard ig ree ' s  Mo t ion  to  D ism iss ,

Muns Welding asserts onfy state tort  law cfaims, which Hardigree

af l -eges should be dismissed as preempted by Lhe Nat ional  Labor

Re  l aL ,ons  Ac t  ( *NLRA ' ) . 5

A. Withdrawal Liabilitn Under the MPPAA

Under the MPPAA, if an employer withdraws from

mul-t iemployer p1an, then that employer is l iabl-e to the pl-an in

an amount to be determined in accordance rrith the MPPAA. 29

U.S .C .  S  1381(a )  .  Even  so ,  an  emp loye r  may  escape  l i ab i l i t y  f o r

i t s  w i thd rawa l  i f  i L  " suspends  con t . r -Lbu t i  ons  under  tne  p lan

dur ing  a  l - abo r  d i spu te  i nvo l v ing  i t s  emp loyees .  "  I d .  S  1398(2 ) .

Proc edura 1l-y , upon o m n l  n r r o v ,  < withdr :awaf  of

contr ibut ions to the Pension Fund, the plan sponsor must

determine the amount of  l iabi l i ty,  set up a payment pl-an, and

not i fy the employer of  the fee assessment and schedule 2 9

u.s .c .  ss  13a2 ,  1399(b )  (1 )  . Within 90 days of  th is

not i f icat ion, the empfoyer may request that the sponsor review

the l iabi l i ty determj-nat ion, which Muns Welding did.

s Hardigree also argues in his reply brief that j-f Muns Welding seeks to
invoke supplemental jurisdiction and this Court dismisses the ERISA/MPPAA
cla ims aga ins t  the  Pens ion  Fund,  then th is  Cour t  shou ld  exerc ise  a ts
d isc re t ion  to  d ismiss  the  pend inq  s ta te  law c la ims as  we1 l .



s  1399 ( 2  )  (A ) " A I  t e r  a  r e a s o n a b l e  r e v i e w  o f  a n y  m a  L  L e r

j - h e  q n r \ n q . , r  e h e l  l  f h p n  n . \ l -  i  f \ r  f h a  a m h l ^ a ' ^ y  ^ f  i F ^

dec i s i on  and  bas i s .  I d .  S  1399 (b )  ( 2 )  (B )  .  I f  d i ssa t i s f i ed  w i rh

th i s  rev iew ,  Congress  manda tes  a rb i t ra t l on . Tndeed ,  "  l a l ny

/ l i  d h r r t - 6  } r a F , . ' ^ ^ h  a m n l  a r r a r  . n A  + - h F  n l  e n  s n 1 1 r l < 1 . \ r  O f  a} / f  e l r  D y v r r F v r

mult iemployer pension pfan concerning a determinat. ion made under

sect ions 1381. throuqh L399 of th is t i t le shal- l -  be resol_ved

t-, \

through arbi t rat ion. "  Id.

t h e  a r b i L - r a L l o n  p r o c e e d i n g s [ , I "  e i r h e r  p a - r t y  m a y  b r i n g  a n  a c t i o nl

' I  
4 0 1 ( a )  ( 1 )  .  " U p o n  c o m p l e t i  o n  o f

There are some "pract ica l

i n  t he  app rop r i aLe  d i sc r i  c r  cou r t  " t o  en to r ce ,  vaca te ,  o - r

mod i l y  Lhe  a rb i t r a to - ' s  awa rd . "  I d .  S  1401 (b )  ( 2 ) .

The  MPPAA 's  a rb i t ra t i on  requ i remenr  i s  no t  a  j u r i sd i c t i ona f

h r a r a ^ r r i  a i  f  6  l a r r i .  r s f  l - \ 6 ?  5  - ^ h h u  l  S O r v  s l - a . r e  o f  t h eJ L q Y L

admin i s t ra t i ve  p rocess .  Cen t .  S ta tes  Se .  &  Sw.  A reas  pensaon

F u n d  v .  T . I . M . E . - D C ,  I n c . ,  8 2 6  F . 2 d  3 2 0 ,  3 2 8  ( 5 t h  C i r .  1 9 8 7 )

( l i s t i ng  cases  ho ld ing  the  same)

excep l -Lons "  Lo  the  requ j  remenL  o I  exhaus t i on  o f  remed ies  . rwh ich

resul t  f rom the ef forts of  the courts to baLance the r iqhts of

the claimants against the substant ial  pol icy factors favor ing

the rule. These exceptions appfy, however, onLy in extraordinary

c l r cums tances .  "  I d .  a t  329  ( i n te rna f  quo ta t i ons  and  c i t a t i ons

omit ted) -
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B. The Pension Fund's Mot ion !o Dismiss

The crux of  the Pension Fund's mot ion to dismrss is that

t .he MPPAA mandates al- f  d isputes over wit .hdrawaf l iabi ] i ty f i rst

be submit ted Eo arbiE.rat ionr and i t  is undisputed that Muns

T , i l a I , . 1 in . r ' s  . lA imq  , ^ ;ou ld  fa f f  under  the  MPPAA 's  a rb i t ra t i on

mandate.6 In response, Muns Welding argues that i t  faf ls under

an except ion to this generaf requirement because resolut ion of

i ts dispute requires statutory interpretat ion. This except ion,

which the Eleventh Circuit Court of Appeals recognized in

Ca r r i e r s  Con ta ine r  Counc i l .  I nc .  v .  Mob i l e  S .S .  Ass ' n  e t  a l . ,

896  F .2d  l -330  (11 th  C i r .  1990) ,  excuses  a rb i t ra t i on  on l y  i n

" ra re  cases  [ .  ] "  I d .  a t  l - 345  { c i t i ng  F l y ing  T ige r  L ine  v .

Teams te rE  Pens ion  T rus t  Fund ,  830  F .2d  124L ,  ] . 253  (3d  C i r .

3 _ 9 8 7  )  )  .

In Carr iers,  the Court  of  Appeal-s hefd that the distr ict

court  did not err  in fai l inq to f i rst  submit  t .he case to

: - h i f  r , a -  i n n  : s  " f  L o  ^ n - 1 /  / - r r - 6 c f  i n n  - h e .  w a S  b e I O r e  t h e  d i S t r i C t

cour t  was  whe the r  CCC i s  an  ' emp love r '  unde r  the  MPPAA.  "  I d .  a t

7344-45 .  The re ,  t he  cou . r t  he - Id  tha t  "when  a  pa r t y  seeks  a

determi-nation from a court that it' was never an emplover under

the  MPPAA the  cou r t  may  ru le  on  the  i ssue . "  I d .  a t  l - 345 .  I n  so

holding, the court  set forth t .he fol- ]owing four factors as

'  The Pension Fund additionaLly argues that this court. lacks jurisdiction
to  p rov jde  the  re l ie f  sought  and tha t  Muns Wetd ing 's  compla in t  i s  an  improper
shotgun pleading. However, because Lhe Court. f inds that the case must f irst
be remanded to arbitration, it does not address these other bases.
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inf  l -uent ial-  in i ts decis ion: (1) the issue was one of statutory

in l -e r r r re fa f i  on :  (2 \  t he  su i t  was  f l f ed  be fo re  the  t ime  to

ini t iate arbi t . rat ion had run; (3) judic ial  economy wou]d be

se rved  bv  l he  c l i  s l r i c t  cou r t /  s  r eso lu t i on  o f  t he  i s sue  because

the employer was l ikefy to appeal any adverse ru1ing,.7 and (4 ')

' t an  a rb i t r a to r  wou ld  no t  have  heLped  t o  deve lop  a  I acLua -L  reco rd

on the issues of st .at .utorv interpretat ion or on t f re issue of

withdrawaf because both part ies agree Id]  "  on the mater iaf  facts.

Id.  Qnce the courL determined tha! the company qual i f ied as an

"emp l  oye r "  unde r  Lhe  sLaLuLe ,  Lhe  i s sue  o I  w iehd rawa l  l i ab i ] i Ly

" w a s  i n  e f f e c t  d e c i d e d .  " Id.  Al though Muns Welding rel- ies

l r a r r r i  ] r r  i h i  d case to support  i ts decis ion to bypass

arbi t rat ion, th is Court  f inds the Carrr-ers reasonlng, though

sound, is inappl icable to the present case.

At the most basic leveI,  the Carr iers court  was addressing

undisputed f  actual-  c i rcumstances and was solely interpret ing t .he

s ta tu to ry  de f i n i t i on  o f  ' t emp loye r .  "  I ndeed ,  t he  p rec i se  i ssues

before this Court  -  wi thdrawal l iabi l i ty and t .he appl- icabi f i ty

of  an except ion were ei ther noL at issue or conclusively

estabf ished in Carr iers.  There, the only way for the company to

escape wit .hdrawal l iabi l i ty was to fal1 outside the def in i t ion

nf  "o rn l  n r /a r "  :nd  j -h l . rs  O l ] ts ide  the  MPPAA Thc :nn l  i c ' :h i  I  i tw  o f

7  - m p i i c ' t  i r  r ' e  c o - r L ' s  h l n d l i n q  o f  t h i s  f a c L o r  i s  r : h a r  o . 1 y  . n e
a rb  i  L  ra ror  '  s  f ind ings  o f  fac t  a re  en t i t led  to  any  de ference under  the
sLatu te ,  and any  s ta tu to ry  in te rpre ta t ion  or  conc lus ions  o f  1aw woufd  be
reviewed without deference -
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the labor dispute except ion was never at  issue and the at tendant

circumstances of the conf l ict  were undisputed. Notwithstanding

the  d i sL - r - Lc r  cou r t ' s  r o l e  i n  dec id i ng  whe the r  t he  company  was  an

employer and thus subject to withdrawal l iabi l i ty,  i t  remanded

the remaining factuaL issue -  the amount of  l iabi l i ty to the

arbi t rator.  Thus, contrary to how Muns Welding frames Carrrers,

the distr ict  court  did not engage in any sort  of  fact-based

inquiry as to the issue of wi thdrawal l iabi l i ty.

Turning to the other factors ut i l ized in Carr iers,  the

court  seemed part icular ly concerned with judic ial  economy and

the l -ack of  factuaf dispute. This makes sense. Mandat ing that

the part ies f i rst  submit  to arbi t rat ion r , rhere (1) the only issue

is one of stat .utory interpretat ion, (2) the facts are

undisputed, and (3) the non-prevai l ing party is l ikely t .o appeal

wou ld  be  a  q ross  was te  o f  bo th  t he  a rb l t r a to r ' s  and  cou r t ' s

resources given that the arbi t rator 's ]egal  conclusions are

afforded no deferen..a IJa?6 t-ha <:me concerns simply do not

appty.  Whether a labor dispute existed wi l l  require f indings of

fact .  As detai fed above, the dispute between Muns and Hardigree

dates back into the 7990s and wheEher the Labor dispute

concl-uded or was ongoing must be estabf ished.s An arbi t rator/  s

" Muns WeLding argues in its brief that the exact nature of Lhe factual
dispute is unknown because Defendants have not yet f i led an answer. This
uncerLaj.nty equally weighs in favor of arbit.rat.ion. Surely it. was not
Conqress 's  in ten t ,  w i th  a  c lear  a rb i t ra t ion  mandate ,  to  a l low par t . ies  to
bl4)ass arbitration and lit igate through discovery and summary judgment to
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f indings on these issues woufd and shoufd be ent i t ]ed to

de fe rence .  f ndeed ,  i t  was  Congress ' s  c lea r  i n ten t  t ha t  t he

arbi t rator make the f i -ndinqs of  fact .  See Bd. of  Trs.  of

T ruck ing  Emps .  o f  N .J .  We l fa re  Fund ,  I nc .  v .  Cen t ra ,  983  F .2d

495 ,  506  (3d  C i r .  1992)  ( "By  genera l f y  manda t ing  a rb i t ra t i on  i n

t .he f i rst  instance with review by a federal  court ,  MPPAA has

created arbi t rators who are experts in applying the technical

p rov i s ions  o f  how and  when  to  assess  w i thd rawa . I  l i ab i l i t y . " )  .

Fina11y, in holding that the part ies need not f i rst  submit

to arbi t rat ion, the Carr iers court .  rel ied on two other court  of

I  n n a  r ' l F i r s t ,  t he  cou r t  c i t ed  t he  Second  C i r cu i t ' s

op in ion  i n  Pa rk  S .  Ho te l  Co rp .  v .  N .Y .  Ho te l -  T rades  Counc i l ,  851

F . 2 d  5 7 8 .  5 8 2  ( 2 d  C i r .  1 9 8 8 )  , for  the DroDosiL ion lhat  a

distr ict  court  may af l -ow the part ies to bypass arbl t rat ion

where, inEer aLia,  the part ies agreed that i t  was unnecessary.

second ,  t he  Car r i e rs  cou r t  c i t ed  F l y ing  T ige r ,  830  F ,2d  aE  1253 ,

for the proposi t ion lhat arbi t rat ion was unnecessary where i t

ranr r '1  r t  n . \ t -  l - re1n l - . r  ^er rc lnn  a  f : r . j - r ra f  reCOrd tO aSSiSt  ther r v , l :

dj-str ict  court .  Neither of  these fact .ors is present in this

case .  Fo r  one ,  g i ven  the  mo t ion  to  d i sm iss  i n  t h i s  ac t i on ,  i t

is  qui te obvious that the part ies disagree on the necessi ty of

deLermine the nature of any facLual disputes. Moreover, Muns Welding itself
recognizes that v,/hether a labor dispute existed is inherently factual, when
ic  says  " f1e  pr imary  d ispute  be fore  th is  cour t  invo lves  w i thdrawal  l iab i l iLy
under  the  IMPPAA] ,  and the  events  tha t  Defendants  a l lege  rnere  t } je  t r igge ts
for the assessment of withdrawal l iabil i ty (the occurrence of which PTaintiff
d i s p u t e s )  l . l "  ( D o c .  3 9  a t  4 - 5  ( e m p h a s i s  a d d e d )  . )
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arbi t rat ion. Moreover,  as discussed above, the Court  f inds that

arbi t rat ion could assist  in the development of  a factual  record.

This last  fact  cannot be overstated. The rol-e of  t .he arbi t rator

is to establ ish a factual  record. In Carr iers,  there was no

such need, as al l  re levant facts were undisputed and the only

issue before that court was whether the company qualj-fied as an

employer.

Having determined that the factors rel ied on in Carr iers

are not me! in the present case, the Court  is faced with the

decisi-on of  one distr ict  court  in At lanta on the one hand and on

the olher a s igni f icant number of  distr icL and appel late

decisions from across the country holding Lhe opposi te.  In

Shee t  Me ta f  Worke rs '  Pens ion  Fund ,  Loca f  Un ion  No .  85  e t  a f .  v .

Adv .  Me ta l  &  We fd ing  Co rp . ,  654  F .  Supp .  2 I9  (N .D .  Ga .  1986 ) ,

Ehe distr ict  court  was faced with a seeminqlv ident ical-  issue to

that before the Court today when an employer sought to bypass

arbi t rat ion and invoke the labor dispute except ion in Sect ion

1401 .  Shee t  Me ta l - ,  654  F .  Supp .  aE  22L .  The  d i s t r i c t .  cou r t

held ' t  [w]here a dispute concerning a withdrawal-  l iabi l i ty

determinat ion turns on the meaning of a certain provis ion of  the

MPPAA, there is no reason for requiring exhaustion of the

a rh i  f r a - i  on  r c rnedv  s i nce  an  a rb i u ra ro r ' s  i  n t e rn re l  a  i nn  o f  l hg

s ta tu te  wou ld  be  en t i t l ed  t o  no  de fe rence .  "  I d .  a t  223 -24 .

Thus, beicause the court  had to rul-e as to the def in i t ion ot  a
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part . icufar phrase in the MPPAA, i t .  found that submit t ing the

case to arbi t rat ion woufd be unnecessarv.e

The  MPPAA does  no t  de f i ne  " Iabo r  d i scu te .  "  and  the  Cour t

f inds no case in which the Eleventh Circui t  or Supreme Court .

have done so. Thus, Muns Welding is correct that th is Court

- 1 m e  s f a f ] l t o r v  i  n t e r n r F l - ^ f i  o r r  t n  r n n l  \ /  t h eE r r . 9  c . 9  e  u e u L u u v r _ r  4 _ L / _ y f )

excl-usion here. However,  as Muns Welding recognizes in i ts

l ^ , r i e f  .  r ' : o r r r l -  s  h a v e  ^ d n h l - a d  l - h F  d c f  i n i l i 6 n  6 f  ' t l a b o r  c l i s n r r l e / '

used in rel-ated federal  fabor legis lat ion, leaving l iLt le

"  i n t e  r p re ta t  i  on "  f o r  t h i s  Cou r t  t o  do .  (Doc .  38  a t  11 . )  The

Court  strains to bel ieve that Consress, or t t re El-eventh Circui t

court  of  Appeals,  j -ntended for distr ict  courts to excuse

arbi t rat ion in any case where some quest ion of  statutory

interpretat ion might ar ise. To bypass arbi t rat ion in every such

instance would af fow the except ion -  which is supposed to be

exc t : se r i  on l  r r  i n  " ra re "  and  "ex l rao rd in . . " "  t - ^  d r {a ] Iow

l -  h r  r l r l  F  ' T h r l s  M  ' ^ e  G ? ^ l  - l :  h - .  e  : f  f  ^ q ^ f  r o  c x n a n r l  l - h e  E l  e v e n L nt v  r . r t J u r r v

Ci rcu i t ' s  c fea r  ho ld inq  i n  Car r i e rs  -  t ha t  t he  de f i n i t i on  o f

employer is one of s latueory interpretat ion -  to incfude cases

involving mixed quest ions of  l -aw and fact  must.  fa i l - .  Consistent

w i th  Car r i e rs '  more  f im i ted  ho ld inq ,  t he  S lx th  C i r cu i t  Cour t  o f

In  Sheet  Meta l ,  I  i ke  Car r ie rs ,  there  does  no t
faccs .  fndeed,  tha t  cour t  focused i t s  ana lys is  on
of  " labo- r  d ispu te"  and "suspens ion  o f  con t r ibu t ions"
definj-t. ions of Lhe phrases, granted summary judgment
M e t a f ,  6 5 4  F .  S u p p .  a t  2 2 4 - 2 6 .

appear to be any disputed
the competing definit ions

and, after ruling on the
F ^ '  f  t - t a  a n r ' l  ^ . - - -  c r - 6 6 E



Appea]s has recognized just  three except ions to the arbi t rat ion

requirement in the MPPAA: (1) where the employer mounts a facial

const i tut ional  at tack, (2) where the employer submits a

ver i f iabfe claim that arbi t rat ion would lead to i r reparable

ha rm,  and  (3 )  " Lhe  de re rm ina t i on  o f  whe the r  a  company  i s  an

, a n r - . t 7  a t t a r t  w ;  f  h  i  n  r h a  F ^ ? a i  n n  r ' f  r h ^  M P P A A .  ' t 0  F i  n d l  a v  T r u c kr l t lJ t  vl  I

L ine ,  I nc .  v .  Cen t .  S ta tes ,  Se . & Sw. Areas Pension Fund, 726

F .3d  738 ,  7s5  (5 th  C i r .  2013 )  .

Excusing compl-iance wiLh the arbitration mandate whenever

m i x e d  c n r e s f  i  o n s  o f  I  a k t  : n d  f e . ' t  i r e  n f e s e n t e d  w o u l d  f e n d e f  t h e

ve ry  c lea r  l anguage  o f  sec t i on  1401  mean ing less .  See  I .A .M.

\a t ' l  Pens ion  Fund  v .  C I i nLon  Eng ines  Co rp . ,  825  F .2d  4 I5 ,  422

(D .C .C .  1987)  ( "  lCa rv ing  ou t  an  excep t i on  based  on  s ta tu to ry

interpretat ionl  ,  moreover,  would yield few countervai l ing

benef i ts.  After al l ,  only in unusuaf cases are there apt to be

no  d i  sn r r f  ed  f  a r . f  s  ' f hF  a \ . ncnd i  j -  r r r a  n f  i r r d i  r . i  a  l  rFqOUI .CeS

necessary to ident i fy th is handful  of  cases would 1ike1y

outweigh whatever ef f ic iencies might be gained by pretermit t ing

a rb i t ra t i on  i n  t hese  cases . " ) ;  G rand  Un j -on  Co .  v .  Food  Emps .

'" A nun cer of courts have recognized this exception. See Transpersonnel,
f n c .  v .  R o a d w a y  E x p . ,  I n c . ,  4 2 2  F . 3 d  4 5 6 ,  4 5 9  n . L  ( 7 t h  C i r -  2 0 0 5 )  ( h o l d i n g
" r  h a  i  h . a < h - l . l  d  , a + r  

' ^ .  
- f  , ^ h o l  h c r  l F m n l ^ v a y ,  r _ , 6

D r b r i r L e d  L o  a  c o L ( L  p ' : o '  L o  a ( b i L r d L L o n " ) ;  R h e e m  M f g .  C o .  v .  C e n t .  S t a t e s
S e .  &  S w .  A r e a s  P e n s i o n  F u n d ,  6 3  F . 3 d  7 0 3 ,  7 0 5 - 0 6  ( 8 t h  C i r .  1 9 9 5 )  ( s a m e ) ;
Mason & D ixon Tank  L j - res ,  Inc .  v .  Cent .  S ta tes ,  Se-  &  Sw.  Areas  Pens ion  Fund,
8 5 2  F . 2 d  L 5 6 ,  L 6 - 1  ( e t n  

"a v . o n i  i  h a  - r h i t . a r i . n  r a d r i r F m c n r "  i h ^ r  \ ' -  ' - ^  " -  - .  h i r h : e eL U|I'd L y

arbitration for the l imited purpose of determining whether it is arl
' e m p . L o y e r '  w - L h - n  - n e  m e a n i n g  o I  s e c L - o n  l 4 0 l  ( a ) ( l ) . " ) .
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L a b o r  R e l a t i o n s ,  I n c . ,  8 0 8  F . 2 d  5 6 ,  7 O  ( D . C . C .  ] - 9 8 7 )  ( h o ] d i n q

that a statutory interpretat ion except ion "would drast ical ly

d i m i n i  s h  l - h e  n r i m c  r . r 1  6  r ' - , ' \ l r . r v a c  c  s 1 . 1  n l a i n l w  a s s i c r n e 4 l  t s O

arbi t rat  j -on in the MPPAA dispute resolut ion scheme,,) ;  Crown

Cfo th i ng  Co .  v .  Papa le ,  854  F .  Supp .  316 ,  320  n .3  (D .N .J .  1994 )

/ \ \ i 4 1 L i  r 6  i r ^ ^ c ^  ^ :  - ^ , L e d  f  s s u e s  w i . I l  l i k a r , /  F , A  i  r f  n r n c ^  h , .  b o L h

s ta tu to r y  i n t e rp re ta t i on  and  f ac rLa f  i nqu i r y ,  ' any  doubc

concerning fact / faw di f ferent iat ion as a means of determining

whether arbi t rat . ion is appropr iate shoul_d be resofved in favor

o f  a rb i t ra t . i on . " '  ( quoL ing  CarL  Co l - te ryahn  Da i r y ,  f nc .  v ,  W.

Penn .  Teams te rs  &  Emps .  Pens ion  Fund ,  847  F -2d  113 ,  I 23  n .17  (3d

C i r .  1988)  ( i n te rna l -  a l - t e ra t i on  omi t ted )  )  )  .

. t - h  a  d v ^ = r  r . ' a i  d h r -  a F  5 r , f  t - r ^ y i  r - . i .  a C I . O S S  t h e  C o t r n f  r \ /L ' t  w L  1  ,

addressing precj-sely this issue, has deviated from the reasonrnq

o f  Shee t  Me ta l -  and  conc fuded  tha t  "a rb i t ra t i on  re igns  sup rene

unde r  t he  MPPAA. "  I n  r e  BFW L iqu ida t i on ,  L .L .C . ,  459  B .R .  757 ,

774  (Bank r .  N .D .  A la .  2011 )  ( quo t i ng  I .A .M . ,  82s  F .2d  aE  a22 ) ) .

See ,  e .9 . ,  F i ndLay  T ruck  L i ne ,  126  F .3d  aL  i 54  ( . 'WheLhe r  l t he

emp loye r ' s l  d i spu te  f a l l s  w i t h i n  t he  scope  o f  S  1398 (2 )  i s  a

ques t . i on  f o r  t he  a rb i t r a to r . " ) ;  qen t ,  S ta tes  v .  Bomar  Na t , 1 ,

Inc . ,  253  F .3d  1011 ,  1016  (7 th  C i r .  2001_)  (ho ld ing  tha t  whe the r

the empl-oyer f iLs wit .h in the labor dispute except ion " is not for

th i s  cou r t  t o  dec ide " ) , -  C rown  C lo th ing ,  954  F .  Supp .  a t .  3Ag-20

(hol-ding that. whether an impasse constit.uted a ]abor dispute is
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a  d i s n J , - A  o f  ' a . - f  - l - r f  m n s l  L r o  t ' n n l -  l - o  r h c  o : . n a r r i  c c  o f  a n

a rb i t r a to r " ) .

r r - -  f  i n = l  l \ /  a r . r r l a e  i -  h : j -  r e . f l l i  r i n . r  i  I  f  . \  n a \ r  l - h ar !  ! f r r e J r y  L r l 4 L  ! e y u r ! r r r : J  f u  L v  r J q r

quarterfy instal lments to part ic ipate in arbi t rat ion would be

un la i - r  and  c rea te  "a  huge  ha rnmer  Io r  any  un ion . "  as  *  [ t ] he  un ron

can simply stop bargaining and wait. for the truseees t'o drop the

hammer of  wi t .hdravraf f iabiLi ty on contractors who do not get in

l ine with the cont.racL the union has j -n place with af l  other

con t rac to r s .  "  (Doc .  38  a  -  l 0  ( i nce rna - l  quo ta r i ons  om_LLed )  .  )

The  Cour t ,  i n  g ran t i ng  the  Pens ion  Fund ' s  Mo t ion  to  D ism iss .  i n

n . r  r o : r r  q e e k s  l - n  m i n j m j 2 g  t . h e  f i n a n c i a l  s l r A i n  l - h e t .  m i o f i !  b er n f v r

pfaced on Muns Wefding, but i t  cannot ignore binding precedent

rha r  d i c ra tes  "pay  now ,  d i spu te  l a t e r "  j s  t he  name  o f  Lhe  qame .

Indeed ,  Lhe  Sup- reme Cour t  has  recogn ized  rha t  t ' f  e l ven  i f  t he

employer chal lenges the trustees'  wi thdrawal-  l iabi l i ty

determinat ion, however,  i t  st i l -L must pay according to the

trustees'  schedule in the inter im under the statute 's 'pay rr<;w,

d i spuLe  fa le r '  co l l ecL ion  p rocedure . "  Bay  A rea  Laundry  &  Dry

C l -ean ing  Pens ion  T rus t  Fund  v .  Fe rba r  Corp .  o f  Ca l i . ,  I nc . ,  522

U.S .  I 92 ,  a97  (L997)  ( i n te rna f  quo ta t i ons  omi t ted )  .

Based on the foregoing, the Court  f inds that Claims one

f  h r o r . t h  S i v  a r c  r r r o a m n l  a , ' l  h r r  l h a  M p P A A ' c  : r h i l - r r r -  i ^ h  1 6 ^ , i i  z - - ^ - +I  s \ l u f  !  s r L L s r r  L

and shal- f  be dismissed.

1 9



C. Bardigree's } lct ion to Dismiss

Hardigree moves to dismiss the state tort  l -aw claims

asserted against him on the grounds that such cfams are

preempted by the NLRA. Without addressing Lhe preemption

^ n n - a v n  j - h a  a . r r r f  : ? ^ e  | L ' 5  M  ' F c  W F  I r . l  i n n , q  r - l : i m c  - e S O U n d

in state tort  law. Accordingly,  Muns Wefding urges t .h is Court

to exercise suppl-emental  jur isdict ion over them.

28  U .S .C .  S  1357  gove rns  supp l -emen ta l  j u r i sd i c t i on  and

provides:

[ f ]  n any civ i l  act ion of  which the distr ict  courts
have or iginal  jur isdict ion, the distr ict  courts shal--
have supplement.af  jur isdict ion over al f  other c laims
that are so refated to cfaims in the act ion within
s r r c h  n r i  c r i  n a  l  i r r r i  q d i . - f  i . r n  l -  h : l -  f  h a \ r  f ^ r m  h . r r .  ^ f  t -  L 6

same case or controversy under Art icfe I I I  of  the
Un iLed  S ta tes  Cons t i t u t i on ,

28  U .S ,C .  S  l _367 (a ) .  D i s t r i c t  cou r t s  may ,  howeve r ,  dec l - i ne  t o

exe rc i se  supp femenLa l  j  - r r - Lsd i c l i on  whe re  " r he  d i s t r i cL  cou : r  has

d ism issed  a l ]  c fa ims  ove r  wh ich  i t  has  o r i q ina f  j u r i sd i c t i on . , ,

28  U .  S .  C .  S  1367  ( c )  ( 3 )  .

As detai l -ed above, the Court  dismisses al- f  of  the cl_aims

roo ted  i n  fede ra f  f aw  in  favo r  o f  Congress ,  s  p rov i s ion  i n  t he

MPPAA mandat ing arbi t rat ion. Accordingly,  and pursuant to 28

U.S .C ,  S  1357(c )  (3 ) ,  t he  Cour t  dec l  j - nes  to  exe rc i se  supp lemen taL

jur isdict ion over the remaining state law tort .  c laims. See

Raney  v .  A l l _s ta te  I ns .  co . ,  370  F .3d  1086 .  1089  (11 th  c i r .  2004 )

("We have encouraged distr ict  courts to dismiss any remaining

20



state claims when, as frere,  the

d i sm issed  p r i o r  Lo  L r i a l  . " )  .  CLa ims

DISMISSED WITHOUT PRE.TUDICE.

case and TERMINATE al l  pending mot lons.

ORDER ENTERED at Augusta, Georgia.

20L5 .

federal cl-aims have been

qa r ran  l - h . l ^ . r r r . r hT 'en  ^ fe  t hUS

ll
.r t rl/

*isr!/.Yday of April,

IV. CONCL.USION

Based on the foregoing, the Court hereby GRel[fS the Pensl-on

Fund ' s  Mo t l on  t o  D i sm iss  (doc .  l 8 ) .  C la ims  One  t h rough  S i x  t hus

are DISMISSED WITHOUT PRE,JITDICE. Moreover,  Hardiqree's Mot ion

to Dismiss (doc. 17) j -s s imifar l -y GRAIi | : IED, as t .he Court  decl- ines

t.o exercise supplemental  jur isdict ion over the state Eort

af legat ions in Cl-aims Seven through Ten. As such, those cl-aims

are DISMISSED WITHOUT PRE,JUDICE. Final1y, Claims Eleven through

Thirteen are afso DISMISSED WITHOUT PRE,IUDICE by virtue of the

aforement ioned rul inqs. The Cl-erk is DIRECTED to CLOSE this

STATES DISTRI
DISTRICT OF

2T


