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AUGUSTA DIVISION

P r F s e n f  l  w  h e f o T e

remand that incfudes a

incurred as a resul t

O  R D  E  R

the Court

? a d r r A c t -  f ^ r

of remova].

r easons b e l o w , mot . i on G R A N T E D  .

I . BACKGROI'ND

Defendant is a former owner of  real  property located in

Co fumb ia  Coun ty ,  Georg ia .  (Doc .  no .  4 ,  aE  2 . )  on  January  6 ,

2015 ,  P fa in t i f f  pu rchased  the  p rope r t y  a t  a  fo rec losu re  sa le .

(Doc .  no .  7 -1 . )  P la i n t i f f  f aLe r  i n i t . i a t ed  d i spossesso ry

proceedings in the Magistrate Court  of  Columbia CounEy against

De fendan t  and  a f t  o the r  occupan ts  o f  t he  p rope r t y .  (Doc .  no .

\  ^ -  n ' a - .  1 '  t n t  q  n a f A n d ^ n j -  r c m g y g d  t h e  C a S e  C o  t h i s+  |  d L  ) . 1  \ r r 1  l ' r d - y

c o u r t .  ( D o c .  n o .  1 . )  D e f e n d a n L  h a s  y e t  t o  p r o v i d e  a  c o p y  o f

1 -  h a  - ^ h h l  r  i  h t -  F r ^ m  l - h c  r r n d a r l  . ( , ' i  n . i  q f  e j -  F  r - n r t r r  e r ' f  i  . r n  h r r f  s h F
e r r L  s v ' L ' y  ! s  ! r  e r r v  q r + s v +  ! J
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h:s  s t rnn l  emen l .ed  her  na f  i  I  i  ^n  fn  r  remova l  Wi th  Var iOUS,  s P P { u L ' L U r .  u v

A ^ ^ l r n a h t - c  i r a l r r d i n c  :  r ' n m n l  r i  n l -  f  i  l c d  i n  l - h a  S r r n p r i - r  C c l t t r f
,  r r ! e  r  q u a r r : J  4  ! v r l y r q r + . v

^ r  . r ^ 1 ! , n r - . i  -  ^ ^ , , F - a r  ^ n  M a v  1 4  .  2 O 1  E  { D o c ,  n o .  4  .  )r u u r r u i

on  . f une  3 ,  2015 ,  P fa in t i f  f  f  i f  ed  a  mo t ion  to  remand

- r - r r i h d  F l - \ 5 F  F l - r i  d  . ^ , , v F  l : n l r c  < r r l - r i o - l -  m - r i i *  a r  i r r r i c d i r l - i n nd !  9  u  a r l Y

(Doc .  no .  6 . )  on  Ju l - y  7 ,  2oL5 ,  De fendan t  f i l ed  an  "Emergency

Motion to Answer order to Remand Case Back to Stat.e court ,

Mot ion to Vacate Remand Order with Supplementaf Of

. fur isdict ion and SLay of Aff  Related Stat.e court  Cfaims

Pursuan t  t o  28  U .S .C .  1332 . "  (Doc .  no .  11 . )  The  Cou r t

cons t rues  th i s  f i l i ng  as  a  response  to  P fa in t i f f ' s  mo t ion  to

remand .

I I .  D ISCUSSION

on a mot ion to remand, the burden of establ ishing federal

i r r r i q d i . r i n n  i <  n 1 : r - c d  r r n r ) n  t h F  n i 1 . t - \ .  s F e l . i - r . r  r a m ^ r r ^ l

Wi f f i ams  v .  Bes t  Buv  ea - .  IEs - ,  269  F .3d  1316 ,  1319  (11 th  c i r .

2001)  .  I t  i s  we l l  es tab l i shed  tha t  remova l  j u r i sd i c t i on  i s

construed narrowfy with al l  doubts resolved in favor of

remand .  Mann  v .  Unum L i fe  fns .  Co .  o f  Am. .  505  F .  App ' x  854 ,

856  (11 th  c i r .  2013 )  ( "  [w ]  e  s t r i c t f y  cons t rue  remova f

sLa tu tes ,  reso l v ing  a f  l -  doub ts  i n  f avo r  o f  remand . " ) ;  Un iv .  o f

S .  A fa .  v .  Am.  Tobacco  co . ,  168  F .3d  405 ,  411  (1 ] - t h  C i r .  1999 )

( c i t i ng  Shamrock  O i f  &  Gas  Co rp .  v .  Shee ts ,  313  U .S .  100 ,  108 -

09  (1941 ) ) ;  Bu rns  v .  W indso r  I ns .  Co . ,  31  F .3d  1092 ,  1094

(11 th  C i r .  1 -994 \  (  "  [R ]  emova l  s ta tu tes  a re  cons t rued



nar rowfy .  "  ) .  A  d i sc r i c t  cou r t  cons ide r ing  whe the r  remova l  i s

n r -one r  . ' has  be fo re  i f  6n l  \ r  f hc  I im i f cd  un i ve rse  o f  ev idence

ava i l ab fe  when  the  moL ion  to  remand  i s  f i f ed  -  i . e . ,  t he

not. ice of  removal,  anr l  accompanying documents'"  Lowery v '  Ala.

Power  Co . ,  483  F .3d  1184 ,  L2 I4  (11 t . h  C i r .  2007 \ .  r f  t ha t

ev id .ence  i s  i nsu f f i c i en t  t o  es tab f i sh  remova l ,  "ne i the r  t he

defendants nor the court  may speculate in an at tempt to make

up  f o r  t he  no t i ce ' s  f a i l i ngs . "  I d .  aE  l 2 I4 -15 .

To have removal iur isdicLion, a federal  court  must ha-ve

n r i o i n e l  i r r r i  s c l i c l i o n  , . \ ' / a r  f  l - a  e | h 4 a - ' -  m a c t e r .  2 8  U - S . C .  Su ! t Y f r r q r

1441 ,  (a )  .  A  fede ra f  d i s t r i c t  cou r t  has  o r j . g ina f  j u r i sd i c l i on

ove r  two  t ypes  o f  c i v - l I  ac t i ons :  (1 )  t hose  a r i s i ng  under

fede ra f  f aw  ( " fede ra l  ques t i on  j u r i sd i c t i o l "  I  and  (2 )  t hose

invo l v ing  d i ve rs i t y  o f  c i t i zensh ip  ( "d i ve rs i t y

j u r i sd i c t i on " ) .  28  U .S .C .  SS  133 I ,  1332 .

A, Federal  Quegt ion ' tur i  sdict ion

Remova l  j u r i sd i c t i on  based  on  a  fede ra l  ques t i on  as

gove rned  by  the  we l l -p feaded  co rnp la in t  ru fe .  Tay lo r  v .

Ande rson ,  234  U .S .  74 ,  75 -76  ( i 914 ) ;  Cmty .  S t . a t . e  Bank  v .

S l - r onq ,  651  F .3d  I 24L ,  L25L  (1 l t h  C i r .  20 ] -L ) ;  E rvas t  v .

F i ex i b fe  P roduc t s  Co . ,  346  F .3d  1007 ,  1012  (11 t . h  C i r .  2003 ) ;

Kemp  v .  I n t ' l  Bus .  Machs .  Co rp . ,  109  F .3d  ?08 ,  ' 7 I 2  |  11 th  C in .

1 o o ? \  / ^ i  t - i n . +  F - = - ^ h a s e  T a X  B d .  v ,  C O n S L

Trus t ,  463  U .s .  1 ,  11  (1983 ) ) .  I n  p l a i n  t e rms ,  un less  t he

+ - ^ ^  ^ F  -  ^ 1  - i - { - i F F , ^  ^ ^ - ^ l  - i - { -  - f - F a ^  -  f a . l 6 r .  l  ^ r r a d l - i  ^ nI c t u c  ( J I  c t  F ) t c r t r r L - L r r  -  u l J " ' I J r a f r r L  \ { q c D L f v r r ,  q



defendant mav not remove a case to federa] court  on this

bas i s .  Kemp ,  109  F .3d  a t  712 .  As  a  resu l - t ,  ne i t he r  a  pa r t y ' s

defenses nor i ts count.erclaims can give r ise to federal

ques t i on  j u r i sd i c t i on .  vaden  v .  D i scove r  Bank ,  556  u .  s .  49 ,

60  (200e )  .

I n  t h i s  case ,  t he  d i spossesso ry  ac t i on  f i l ed  by

P l -a in t i f f  ( doc .  no .  4 ,  aE  3 )  does  no t  i nvo l ve  a  fede ra f

gues l i on .  See  Nquven  v .  H in t . on ,  No .  1 :15 -CV-1292 ,  2015  UL

3407856 ,  a t  *2  {N .D .  Ga .  May  26 ,  2OA5J  ( s ta t i ng  t ha t  a

d l spossesso ry  ac t i on  i s  " f undamen ta l f y  a  ma t te r  o f  s ta te

1 - r . r ,  \  .  , 4 i  F i h ^ - { - ^ - - ^  T n ^  ! '  n L i n ^ i r  7 n (  E  q r r h h  , d  1 - 1 7 Rl d w  t  ,  \ - f  L f  r r L \ r r  u ! 4 4 9 s ,  t r r !  .  v  '  l r a f  r r v J  q  u  u } l - L l

1 3 8 1  { N . D .  G a .  2 0 1 0 )  ( h o l d i n g  t h a t  a  d i s p o s s e s s o r y  c l a i m  i s

" e v c l r r s i w e l w  , a  . n a f  f  c r  o f  S t a t e  l a w "  )  .  H o w e v e r ,  i n  h e r

pet i t ion for  removal- ,  Defendant  a l leges v iofat ions of  three

f e d e r a l  n r o w i  s i o n s :  1 5  U . S . C .  S  1 5 9 2 ,  F e d e r a l  R u l - e  o f  C i v i l -

pr .o.e. l l r re  60 anr i  the Due Process Clause of  the Four teenLh

A m e n d m e n t .  { D o c .  n o .  1 . )  A f t h o u g h  f e d e r a f  i n  n a t u r e ,  t h e s e

c l a i m s  w e r e  n o t  p r e s e n t  o n  r h e  f a c e  o f  P f a i n t i f f ' s  c o m p f a i n t

and thus cannot  be considered for  purposes of  f  edera]

a r r a c t -  i a n  i r r r i < / l i a r i r , ^  ^ n n n v r l l n * l r r  t - l - , i  s  . . : < l a  n r a q e n 1 - q  n aq u e D u r v r r  J u ! f  o s f u u ! \ r r r .  h L r v ! s f r r Y r I  e q - e  y t E D s r l u o  r r v

f  a r l o r r ' l  . r 1 I A < l -  i ^ r r

B. Diversi ty . fur isdict ion

Federa l -  cou r t s  may  exe rc i se  d i ve rs i t y  j u r i sd i c t - i on  ove r

a I f  c i v i l  ac t i ons  where  the  amoun t  i n  con t rove rsy  exceeds



$?5 ,000 ,  exc lus i ve  o f  i n t e res t  and  cos t s ,  and  t he  ac t i on  i s

be tween  c i t i zens  o f  d i f f e ren t  s t a tes .  28  U .S .C .  S

1332  (a )  (1 )  .  I n  t he  remova l  con tex t /  when  d i ve rs i t y

jur isdict ion is invoked, two addit ional  condit  j -ons musL be

me t .  28  U .s . c .  SS  1441 (b )  ( 2 )  ,  L446  ( c )  ( 1 )  .  F i r s t ,  no

defendant can be a ci t izen of the state in which the case

. . , - -  r . \ * ^ , . ^ r - F  ? a  r T  q . C .  S  1 4 4 1 ( a )  ( 2 ) .  S e c o n d ,  a  c a s e  c a n n o Lwo. -  rJ !  \ JuYr r  L

be removed more than one year af ter i t  was f1led in state

cou r t .  28  U .S .C .  S  1446 (c )  ( 1 )  .

T o  m e e L  L h e  d i v e r s i t y  o f  c i c i z e n s h i p  r e q u i r e m e n t ,  a

d e f e n d a n t ' s  n o t i c e  o f  r e m o v a l  " m u s t  d i s t i n c t l y  a n d

a l l i r m a c i v e l y  a I I e g e  e a c h  p a r c y ' s  c i t i z e n s h i p . "  S e v e n  o a k s

C o n s t r . .  L . L . C .  v .  T a l b o t  C o n s t r . ,  I n c . ,  N o .  2 : 1 1 c v 1 4 0  '  2 A t I

w L  1 2 9 7 9 ' 1 I ,  a t  * 1  ( N . D .  A l a .  A p r .  5 ,  2 0 1 1  )  ( c l c i n g  M c c o v e r n  v

A m .  A i r f i n e s ,  I n c . ,  5 1 1  F . 2 d  6 5 3 ,  6 5 4  ( 5 t h  C i r '  1 9 7 5 ) ) - L I

o n e  o f  t h e  p a r t i e s  i s  a  I i m i t e d  l i a b i l j L y  c o m p a n y ,  L h e  n o t i c e

m u s L  a I l e g e  " ' t h e  c i t i z e n s h i p s  o f  a l I  c h e  l c o m p a n y ' s ]

m e m b e r s . " '  S e v e n  O a k s ,  2 O L !  \ t L  \ 2 9 7 9 1 A ,  a L  " I  ( q u c t i n g  R o ] l i n q

c r e e n s  M F I P ,  L . P .  v .  C o m c a s t  S C H  H o l d i n q s ,  L . L . C . ,  3 7 4  F . 3 d

! 0 2 a ,  I o 2 2  ( 1 l t h  C i r .  2 0 0 4 ) ) .  H e r e ,  D e f e n d a n t  h a s  n o t  a l l e g e d

6 i  l - h - r  e  c i t i z e n c h i n  r r r r r - h  l e s q  l - h F  - | | : 7 F - e h j n e  n f  e l ly u t  - ]  J

P l a i n t i f f ' s  m e m b e r s .  N e v e r L h e f e s s ,  t h e r e  s e e m s  L o  b e  n o

d i s p u t e  t h a L  D e f e n d a n t  i s  a  c i c i z e n  o f  C e o r g i a .  T h e  r e c o r d

conta ins no ev idence thaL Defendant  is  a c i t izen of  anoLher

s c a c e ,  a n d  D e f e n d a n L ' s  a d d r e s s  f o r  s e r v i c e - a  G e o r g i a



a d d r e s s - i s  t h e  s a m e  a d d r e s s  f o r  t h e  p r e r . - i s e s  a t  i s s u e  h e r e .

/ n ^ ^  1  4  I  T h F ] . F f . r r p  h c . a r r q F  2 R  I '  ^
- -  J ' D . L .  S  t + + - L  \ d /  \ z /

b a r s  f e d e r a L  c o u r c s  f r o m  e x e r c i s i n g  d - i v e r s i c y  j u r i s d i c t .  i o n  i n

d  h r r  . a  n  i n - e t - : r F  r i e f c n d a r r r  d  i r r e r q i  t v  i r : r i s d i c r i o ns  ! y  s r r

d o e s  n o t  e x i s t  i n  t h i s  m a t t e r .  S e e  F e d e r a l  H o m e  L o a n  M o r t s .

C o r p .  v .  L i p a l  ,  N o .  1 : 1 1 - C V - 2 3 8 6 ,  2 0 1 L  W L  4 4 3 6 4 9 3  ( N . D .  G a '

\  / h ^ l  . l i  h ^  t - h . -  L ' h a r a  t  h a  r a r a r r l  i  e  d c r r n i . l  . r f  ^ n \ , 'd u Y .  J  \ ' L v r u l r 1 Y

i n f . , ) r m ^ f i o n  s u o o e s r i r . - r  l - L ^ l  1 -  l ^ a  ' l F f F n d a n l  i S  a  C i t i z e n  O f,  v , ,  J q Y Y ! v !

a n o t h e r  s t a t e  a n d  L h e  d e f e n d a n t  " h a s  l i s t e d  a  G e o r g i a  a d d r e s s

a s  h e r  a d d r e s s  f o r  s e r v i c e ,  c h e  s a m e  a d d r e s s  a s  L h e  p r e m i s e s

r h : r  :  r a  l -  h a  c r r ' l _ . i a . ' r  . - r  f  l -  h F  d  i  q n n s q e s q o r v  a ^ l  i ^ n  "  r F r r - \ r ^ l  - .L ' r s  r u ! J ! e L

. r i \ r o - e i  - . .  i  r r i  c . i r  ^ h  : ^ 6  ^ r ^ ' r r d c  :  .  i - - - ^ ^ - r )  .s r  v L r r r L j  J q !  r J s ! v ! r v r '  : r + v s r r * e

M.JrF . r \ rFr  na f  Fnr lan t  has  no t  Sat is f ied  the  amoun l - - in -

. r l n f  r . r \ / F r s v  r e r r u i r e m e n t  o f  2 8  U , S . C .  S  1 3 3 2  ( a )  .  A

d  i q n r - r s s e q s o r w  c l a i m  s c e k l - o  F i F . - m F n l -  ' \ . a n n o t  b e  f e d u c e d  t o  a
j  v r * 4 l t r

m . 1 n a f  ^ r v  e - - n  f  . - \  -  n t t r n . \ q 6 q  n c  . l p f  a r - n r  n  i  r o  C h e  a m o u n L  - i n' L ' v ' , !  L s  !  I

c o n c r o v e r s y .  "  N o v a s t . a r  M o r L q . .  l : l c .  v .  B e n n e L t . ,  1 7 3  F .  S u p p .

2 d  1 3 5 8 ,  L 3 6 L - 6 2  ( N . D .  C a .  2 0 0 1 ) ,  a f f ' d ,  3 s  F e d .  A p p ' x  8 5 8

( 1 1 t h  C i r .  2 0 0 1 )  .  C o n s e q u e n t f y ,  a s  t h e  C o u r t  h a s  n o  o t h e r

s t a r e  c l a i m s  c o  c o n s j d e r  f o r  t h j . s  p u r p o s e ,  c h e  a m o u n t - i n -

-ar- r r r  i  remenL Cannot  be met  .

C .  P l a i n t i f f ' s  R e m o v a l  c o s t s

B e c a u s e  n o  f e d e r a l  j u r i s d i c r i o n  e x i s ] - s ,  , L  i s  p r o p e r  t o

c o n s i d e r  P l a i n r i f f ' s  r e q u e s t  f o r  c o s l s  a n c l  a t t o r n e y ' s  f e e s

' j  n c u r r e d  p u r s u a n t  t o  r e m o v a - I  .  2 B  U .  S .  C .  5  1 4 4 ' 7  l c )  p r o v i d e s



t h a L  " l a l n  o r d e r  r e m a n d i n g  r h e  c a s e  m a y  r e q u i r e  p a )  r e n t  o f

i , i c 1  . ^ c l -  c  r n r l  = r r r  ^ . l -  r r a 1  F v n F n < F q  i n r . ' l r r r ' 1 i  n c l  ^ F r . 1 r n a 1 , "  e  f e e q

incurred as a resuf t  o f  removal  .  "  Because Defendant  d id not

act r  wi th  a reasonable bef ie f  that  removal  was proper ,  the

r ' t  r a a r r i  r a  - - r a F a n d a n l -  p t . . i n L i F f  ' S  r e a s o n a b l er ! \ 4 u ! ! !

-removal costs.  However,  Lhe Court  does noL yet-  have a record

o f  t hese  cos t s .  (Doc .  no .  6 . )

I I I .  CONCLUSION

For Ehe reasons above, the Court  f inds Lhat Defendant has

noL  me t  he r  bu rden  o f  es tab l i sh ing  fede ra l  j u r i sd i c t i on .

Ac ( lo rd i  no l  r z  t hF  co l l r t  GRANTS P fa in t i f f ' s  mo t ion  Lo  remand .

The clerk is directed to REMAND this case to the MaqistraLe

Court  of  Cofumbia County,  Georgia,  and the Cl-erk is further

d i rec ted  to  TERMINATE a l f  mo t ions  assoc ia ted  w i th  th i s  case .

Pl-aint i f  f  is  directed to f  i l -e a memorandum detai l inq i ts

remova l  cos ts  by  Sep tember  8 ,  2OI5 .  I f  t he  memorandum i s

t ime ly  f i l ed ,  t he  c le rk  shou ld  wa i t  f o r  f u r the r  i nsL rucL ions

from the court .  I f  a memorandum is not t imel- ] /  f i led, the Cferk

i s  d i rec ted  to  CLOSE t f r i s  case .

oRDER ENTERED at Augusta, ceorgia. this tRStAay of

Augus t , 2015

Sta tes  Dr -s t r i c t , Judge
Sou the rn  D is t r i c t  o f  ceo rq ia


