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tlb v. Sanders et al

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

RHYNIE COBB, )
)
Plaintiff, )
)
V. ) CV 116-073

)

TERRY SANDERS; LINDE LLC; and )
ZURICH AMERICAN INSURANCE )
COMPANY, )
)

Defendants. )

MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

In consideration of the record and oaajument at the August 2, 2016 hearing, the
Court REPORTS and RECOMMENDS this case békREMANDED to the Superior Court
of Richmond County based on lack of subjeatter jurisdiction and this civil action be
CLOSED.
l. BACKGROUND

Plaintiff's complaint asserts claims arising aita vehicle accident that occurred on
May 19, 2014, in Effingham Cotyy Georgia. (Compl., domo. 1-2, 1 5-8.) Plaintiff
alleges Defendant Sanders, as an agemt employee of Defendant Linde LLC, was
following too closely in the tractor-trailer he svaperating and struckelrear of Plaintiff's
tractor-trialer at a high rate of speed. (1d.74§.) Plaintiff allegee suffered severe and
permanent bodily injuries as a direct resultha collision and seeks past, present, and future

medical expenses, as well as past and futureMages. (Id. 11 28-30.plaintiff also claims
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damages for past, presesnd future pain anduffering, disability, difigurement, mental
anguish, lost enjoyment of life, and lost eagnaapacity. (Id. § 32.) &intiff further claims
entitlement to “all compensatory, generalpecial, incidental, putive, non-economic,
consequential, and/or oth@éamages permitted.{ld.)

Plaintiff filed the complaint in the @erior Court of Richmond County, and
Defendants filed their Notice of Removal amé 3, 2016, based on diversity of citizenship
and an amount in controversy greater tt$#5,000. (Notice of Removal, doc. no. 1.)
Defendants premised the removal on the #&ssethat the lengthyist of indeterminate
damages in the complaint made it “facialgpparent” that the requisite amount in
controversy had been eslished. (Id. § 11.)

On July 8, 2016, this Court issued ard@r setting a hearing on August 2, 2016, to
allow Defendants to introduce evidence astlie amount in controversy, finding the
allegations in the notice of removal to be insuént for this Court to assume jurisdiction.
(Doc. no. 17.) In response teetl®rder, the parties filed diulation from Plaintiff stating
the value of all damages susimil exceeds $75,000, exclusiveirdkrest and costs, and he
will seek more than $75,000 at trial. (Dowo.20.) The Stipulation also includes medical
records documenting $30,901.05 ieatment costs related to the accident and suggesting the
possibility of future surgery. _dl, Ex. A.) Plaintiff claims thaccident injured his shoulder,
back, and knee. _(See, e.q., @t 5.) More than half ohis medical bills related to
chiropractic care. (See id.; doc. no. 22.)eTtipulation also contained a pre-suit demand
letter for $225,000. (Doc. no. 20, Ex. B.)

At the hearing, counsel highlighted v@rs portions of the information already

submitted, but did not offer additional infortiwa, verification, or itemization in support of
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the contention this case satisfies the amoohteintroversy requirementin fact, counsel
clarified that some of the initial deages sought are no longer at issigs, disfigurement, or
currently at risk as lacking substantiatios,, lost wages.
I. DISCUSSION

Generally, a defendant may remove anascfrom state court whethe federal court
would possess original jurisdion over the subject mattelexcept as otherwise expressly
provided by an Act of Congre8s.28 U.S.C. § 1441(a). “Thdistrict courts shall have
original jurisdiction of all ciWl actions where the matter gontroversy exasds the sum or
value of $75,000, exclusive of interest and casts, is between citizens of different States . .
.7 28 U.S.C. § 1332(a)(1)The Court construes the rembstatute narrowly. _Pretka v.

Kolter City Plaza Il, Inc., 608 F.3d 74466 (11th Cir. 2010).

A removing defendant Ilsathe burden to establish fedeuaisdiction. See Diaz v.
Sheppard, 85 F.3d 1502, 1505 (11th Cir. 19960d ke removing party must point to facts,

not conclusory allegations, tmeet its burden._See Williams Best Buy Co., 269 F.3d

1316, 1319-20 (11th Cir. 2001). Moreover, “[wlhees here, the plaintiff has not pled a
specific amount of damages, ttemoving defendant must pr@\wby a prepondance of the
evidence that the amount in controversy excdeelgurisdictional requirement.”_Id. at 1319.
“A court’'s analysis of the amount-in-contrasg requirement focuseon how much is in
controversy at the time of removal, naela” Pretka, 608 F.3dt 751.

A settlement offer is relevant to detenng the amount incontroversy but not

determinative that the case meets the jurissheti amount._See Burns v. Windsor Ins. Co.,

31 F.3d 1092, 1097 (11th Cir. 1994)ikewise, an indeterminatclaim for damages is not

dispositive but should not bgnored by the Court. See ReeMichelin N. Am., Inc., 613
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F.3d 1058, 1064 (11th Cir. 2010). Rather, “courtay use their judicial experience and
common sense in determininghether the case stated in a complaint meets federal
jurisdictional requirements.”__1d. at 1062 (foote omitted). However, the existence of

jurisdiction should not be “divined by looking the stars.”_Lowery. Alabama Power Co.,

483 F.3d 1184, 1215 (11@ir. 2007).

Here, Defendants havailed to meet their burden laypreponderance of the evidence
to show that the amount in controversyeads $75,000. At the héay, it was undisputed
that the only itemized damages Plaintiff has incurred from the accident amount to
approximately $31,000 in maedil bills. Thus, in orderto meet the jurisdictional
requirement, Defendant reudemonstrate at I6a$44,000 in general dames by Plaintiff.
Defendants seek to rely on Plaintiff's pratsiemand, potential future medical bills, and the
ongoing pain and suffering Plaintiff has expecet as a result of the accident to support
jurisdiction. However, nonef these are sufficient.

In regards to the pre-suit demand for $225,000, (doc. no. 20, Ex. B), it does not reflect
a reasonable estimate of the \abf this case. A settlemenffer, while not determinative,
counts for something._ Burn81 F.3d at 1097. However, what it counts for depends on
whether the offer provides specific informatito support Plaintiff's claim for damages and

whether it offers a reasonable assessment ofahe of the claim._See id.; Golden Apple

Mgmt. Co. v. GEAC Computers, Inc., 990 $upp. 1364, 1368 (M.D. Aldl998); see also

Cross v. Wal-Mart Stores, E., LP, No. 7:CY-21, 2011 WL 976414, a2 (M.D. Ga. Mar.

17, 2011) (noting pre-suit demarekters often amount to me posturing for settlement

purposes).




Here, the settlement offer & brief letter attaching metzdl bills as of January 21,
2016, totaling approximately $29,900, but it doesiterhize damages or provide any type of
calculation as to how the amount of $225,000 rweashed. It apparently included much of
the same 229 pages of medicalarls attached to the pre-hegr Stipulation filed in this
Court and discussed at the hearing as tarkn specifics. (Seeloc. no. 20, Ex. A)
Likewise, Plaintiff's refusal to sign a sti@ion that his damagesill not exceed $ 75,000
does not satisfy Defendants’ burden becauseetlare several reasons why a plaintiff may
choose not to bind himself to such a positeganly in his case._&eWilliams, 269 F.3d at
1320.

Having reviewed the record and listenedthie arguments at the hearing, the Court
finds little to substantiate an assertion$#4,000 in additional dargas, whether due to
future medical expenses, pain and suffering, émgbyment of life, olost wages. To the
contrary, the medical evidenae the case is complicated by Plaintiff having had heart
surgery since the time of the accident sgue, an intervening factor which has caused
indecision by Plaintiff concerning whether he vellen attempt to seekdbwages as part of
his damages.

Additionally, counsel could offer no itemized estimates on future medical costs
because the case record to date is devoitleffful imaging evidence or other concrete
medical evidence showing what, if any, futstegery may be necessary as a result of the
accident. In any event, because jurisdiction must exist at the time of removal, the possibility

of future medical expensesnst determinative._ Sinclair tate Farm Mut. Auto. Ins., No.

2:11-CV-320, 2011 WL 2746823, & (M.D. Fla. July 14, 2011) Fhe argument that the

expenses will include future meal expenses, past wage loBgure wage loss, and pain
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and suffering is also irrelevant to the inquf whether the amount in controversy was
adequate at the time of removal.”).

In sum, the Court cannot cdade that Defendants have nikeir burden to show by
a preponderance of the evidenthe value of this casmeets the $75,000 jurisdictional
threshold. Indeed, this finding in line with the conclusions afther District Courts in the
Eleventh Circuit._See Cros2011 WL 976414, at *2 (findingo jurisdiction in slip-and-fall
case with $45,000 in medicals, allegationsgeheral damages, and a demand letter for

$125,000);_Arrington v. Wal-Mart Stores, IndNo. 7:13-CV-154, 2D4 WL 657398, at *1

(M.D. Ga. Feb. 20, 2014) (finding no jurisdiction in slip-and-fall case with $44,000 in

medicals and insufficient evidende calculate futuranonetary losses); but see Farley v.

Variety Wholesalers, Inc., No. 5:13-C32, 2013 WL 1748608, at *2 (M. Ga. Apr. 23,

2013) (finding jurisdiction in premises liability case with $13,000 in medicals and the
possibility of two future surgeries).
. CONCLUSION

Because there is no subject-matter jurisdiction, the C&REPORTS and
RECOMMENDS this action beREMANDED to the Superior Court Richmond Couratyd
this civil action beCLOSED.

SO REPORTED and RECOMMENDED thish9tlay of August, 2016, at Augusta,

Georgia.

L b

BRIAN K. ERPS
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




