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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

CANDY CRAFT CREATIONS, LLC
Plaintiff, CIVIL ACTION NO.: 2:12cv-91

V.
GREG GARTNER; GARTNER STUDIOS,

INC.; and TYLINA FOOD PRODUCTS
CORPORATION

Defendants

ORDER
Before the Court arBlaintiff's Objections tdefendantsExhibit List. (Doc.405) The
Court held a hearing on the$gbjections,as well as other pretrial evidentiargatters on
October 8, 2015. The Court issued rulingshtamy of Plaintiffs Objections at that hearing and
took others under advisemenBelow, the Court finalizes and supplements the Court’s rulings
andOVERRULES IN PART andSUSTAINS IN PART Plaintiff's Objections.
l. Plaintiff 's Objection to Defendants’ Exhibit 30.
As stated at the hearind?laintiff has WITHDRAWN its Objection toDefendars’
Exhibit 30.
Il. Plaintiff's Objections to Defendants’ Exhibits 34.
At the hearing, the Court took Plaintiff's Objections to Defendants’ ExBibiunder
advisement. For the reasons set forth below, Plaintiff's ObjectiGREBNTED with a limited

exception.
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This twentypage Exhibit consists of communications between Plaintiff’'s representative
and their customers regarding questions and complaints that customergardthgePlaintiff's
product. Plaintiff objects that this exhibit is irrelevant, prejudicial, and stnsif hearsay.
(Doc. 405, p. 1.) At the hearing, Defendants argued that they wenecedsarilyntending to
use this Exhibit to prove the truth thfe customers’ statemerttsit instead to show “the way in
which Plaintiff's business was run, how they can handle the rigors of retail onsasozs and
certainly complaints and the ability to handle customer complaints go to thaténdants also
staed that one of the reasons they sought an alternative source for fondant waf'$lainti
“quality control” issues.

As an initial matter, the Court notes that the extent Defendants intend to offer these e
mails to pove the truth of these custoraeconplaints (a purpse which Defendants ostensibly
disavow),the emails are hearsay. Hearsay is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the tutihe matter

asserted, rad is generally not admissibleUnited States/. Fernandez, 392 F. App 743, 746

(11th Cir.2010) (citing FedR. Evid. 801(c), 802).There are five separate questions that must
be answered in order to properly analyze a hearsay issue: “(1) does the eecidesiitute a
statement, as defined by Rule 801(a); (2) was the statement made by a ‘eamdafined by
Rule 801(b); (3) is the statement being offered to prove the truth of its contentsyidegiby
Rule 801(c); (4)s the statement excluded from the definition of hearsay by rule 801(d); and (%)
if the statement is hearsay, is it covered by one of the exceptions ateatifiRules 803, 804 or

807.” Lorraine v. Markel AmIns. Co., 241 F.R.D. 534, 56@3 (D.Md. 2007) (citing FedR.

Evid. 801, 803, 804, 807)Assuming that the customer complaints are assertddrtmnstrate




that Plaintiff’'s product was deficient or that there were quality control issuedirsthehree of
these questions must be answerethéaffirmativeand the fourth in the negative.

As to the fifthquestion Defendants argued at the hearing that thesaiks fall within
the so calledbusiness records exception to the hearsay seteforth in Federal Rule of
Evidence 803(6).In orderto meet the business records hearsay requirementntiadsemust be
“made at or near the time by, or from information transmitted by, a person witiedue, if
kept in the course of a regularly conducted business activity, and if it wagtharneactice of
that business activity to make tdecumentall as shown by the testimony of the custodian or

other qualified witness.” Equity Lifestyle Props., Inc. v. Fla. Mowing & LaadscServ., Ing¢.

556 F.3d 1232, 1243 (11th Ci2009) (quoting FedR. Evid. 803(6)). Furthermore, “[t]he
touchstone of admissibility under the business records exceptionetchaarsay rule is

reliability.” 1d. (quoting_United States v. Buereierrg 99 F.3d 375, 378 (11th Cir. 1996)).

For the businesiecordsexception taapply, “all persons involved in the process must be
acting in the regular course of businesgherwise, an essential link in the trustworthiness chain

is missing” T. Harris Young & Asec.’s, Inc. v. Marquette Elecinc., 931F.2d 816, 8281(1th

Cir. 1991). Courts havieequentlyheld that customer complaints cannot fall within the business
record exception because the customer, as the supplier of the information, doesvitbirattte

regular course of business. For instanceRawlandv. American General Finance, In840

F.3d 187 (4th Cir2003), the Fourth Circuit addressed the admissibility of a letter that a customq
(Albert Terry (“Terry”)) had written complaining about an employee of midgd@t American
General Finance, Inc. (“American General”). The court explained,
To qualify for the business records exception, the document must be prepared by
someone acting in the course of a regularly conducted business actifity.

however, the supplier of the information does not ache regular course, an
essential link is broken; the assurance of accuracy does not extend to the
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information itself, and the fact that it may be recorded with scrupulous acasiracy

of no avail. Clearly, no one at American General, or the State Corparatio
Commission for that matter, prepared the Terry letter, let alone preparetiet in t
course of a regularly conducted business activit§oreover, even if the letter
could be considered part of a larger business record (i.e., a record of customer
complairts referred from the State Corporation Commission), this would present a
double hearsay problem, which would still require that the Terry letter qualify
under one of the exceptions or that American General demonstrate standard
verification procedures forustomer complaintsNothing in the record supports
either of these routes to admissibility.

Rowland 340 F.3d atl94-95 (citations and internal quotation marks omittegle alsdJnited

States v. Baker693 F.2d 183, 188 (D.Cir. 1982) (“[l]f the source of the information is an

outsider, Rule 803(6) does not, by itself, permit the admissioneobtisiness record.The
outsiders statement must fall within another hearsay exception to be admissible becaese it d
not have the presumption of accuracy that statements made during the regrdarat business

have.”); Williams v. Remington Arms CpNo. 3:05CV-1383D, 2008 WL 222496, at *a0

(N.D. Tex. Jan. 28, 2008) (“It is not enough that [defendaatig)loyees were themselves acting
in the couse of a regularly conducted business activity when they investigated tleneust
complaints, responded to the complaints, or summarized or tabulated the frequency of
customer complainty..

Furthermore many courts have recognized that merely becaupary’s employe
regularly receives and seneésnails does not equate to a finding that all suahnailsfall within

the business records exception to the hearsay B2, e.g.United States v. Cone, 714 F.3d

197, 21920 (4th Cir.2013) (holding tht merely stating that the emails were kept in the regular
course of business is an insufficient foundation to admit them under the busnesds

exception to hearsayln re Oil Spill by the Oil Rig DEEPWATER HORIZON in the Gulf of

Mexico, on Apr. 202010 No. MDL 2179, 2012 WL 85447, at *3 (E.D. La. Jan. 11, 2012) (“As

to the argument that the defendants regularly receive electronic mailtasf paily business

the




activities and that their regular practice is to receive and retain such emails wathsufficient
to invoke the business records exception, then all physical mail receivedelbgnalant likewise
would be a ‘business recordThis cannot be the right result.”

Defendants have not established that the customers whose complaints atedré&to
Exhibit 34 were acting in the scope of any regylaxdnducted business activityDefendants
will not be able to make such a showing as these customers are not listed as smMin#sse
case. Because these customers were the suppliers diotimeation contained in the complaints,
an essential link in the trustworthiness chain is missiagrthermore, even if Defendants could
establish the technical foundation for the business records exception, the armesst
surrounding these complaints do not contain sufficient assurances of reliabilityeteclbded
from the rule against hearsay. For these reasons, Defendants will not tzeaabtet Exhibit 34
to prove the truth of the matter asserted in these complaints.

The Court now must assess whether Exhibit 34 could be admitted for any other purpo
The Court has reviewed these communications and does not see that theyyaféde\eamce to
“the way in which Plaintiff's business was run, how they can handle the rigorsibbretamass
scak” as Defendants argued at the hearing. These communications do not revealrttitit Plai
was wanting in responding to complaints or any other deficiency in its busimesiser Even
if these communications did offer some relevant insight into Piigritusiness practicehere is
far too large a risk that jurors would review this evidence not for that limitgubpey but as
evidence of the substance of the customers’ complaints regarding Plapriifflact. For the
reasons stated above, this would be improper. Thusetewancy would be far outweighed by

the undue prejudice that would inuceRlaintiff if this Exhibit were introduced.

! Furthermore, even if theseneails did reveal some deficiency in Plaintiff's business practice, ttiuy
place after Defendants terminatbeir business relationship with Plaintiff and even after this lawsuit was
filed. This timing further diminishes any probative value theseaés could have.

(2]
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This Exhibit does include many statements made by Plaintiff's representafihese
statemerd are not hearsay. Fed. R. Evid. 801 (d)@pwever, these statements have litile
any, probative value and could not be properly understood without introduction of th

inadmissible and prejudicial customer’'s complaints to which they were resgondinus,

Plaintiff's communications in Exhibit 34 are generally inadmissible. The Court notes onge

potential exception. On July 19, 2013, Laura Darnell responded to a customer complaint wi

the following:

| do apologize for this huge inconvenience . . . please try kneading some

cornstarch into the fondant a little at a timeam in the process of having ou

fondant tested for this problen©ur process has not changed atilthe last 4

years, but all of a suddehseem|sic]to be tacky. Our food scientist seems to

think it is the very high humidity from all the rain we have been having in

Savannah, and that the fondant is abisg extra water from the air. | aneally

sorry for this problem. Please send me you shipping address for a replacement or

| can refundyour money. | want to restore your faith in our product!!!
(Def.’s Ex. 24, p. 15.) It appears that both sides intend to offer evidence regarding the qua
and performance of Plaintiff's product. Ms. Darnell’s admission regaithiese problems in
their product could be relevant. However, these problems apparently arose 21Rilgfter
this lawsuit was filed. On the other hand, Ms. Darnell stated that Plaimtificess had not
changed in four years. Because this wascamemunication amongst many the parties have not
specifically addressed the admissibility of thisail. Accordingly, the parties must address this
communication at trial with the Court before it is introduced. The remained dsiE34 will be
excludel.

[1I. Plaintiff's Objections to Defendants’ Exhibits 35.

At the hearing, the parties addresdeefendants’Exhibits 34 and 35 concomitantly.

However, the Court finds these Exhibits to be fundamentally differentGMERRULES

Plaintiff's Objections to Defenas’ Exhibit 35.

W
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Like Exhibit 34, Exhibit 35 includes communications regarding Plaintiff's fondant.
However, unlike the communications in Exhibit 34, the communications in Exhibit 35 occurre
in the course of Plaintiff's relationship with Defendants. Indeed, these comnmumscare
between Plaintiff’'s and Defelants’representatives. While some of the communications include|
the substance of a customer’'s complaint, this Exhibit is admissible for reatbmmsthan the
truth of those complaints. Forstance, Defendantould potentiallyuse these communications
to show the background of its relationship with Plaintiffe effect these complaints had on
Defendants Defendants’ state of mind in dealing with Plaintiffpw Plaintiff responded to
customels complaints, and in support of Defendarasjument that it had reasons other than
misappropriatingPlaintiff's trade secrets to end its relationship with Plaintiff. For instance,
Defendant could potentially argue thagardless of whether the complaints they were receiving
were true, the complaints (or the way Plaintiff responded to them) gavedaets enough
pause to seek an alternative supply source. Again, the key distinction in this Exbjiyoaed

to Exhibit 34 is that Defendants were involved in these communications. Howevand&dfe

are cautioned that they should not argue to the jury that the substance of the &uistomgr

complaints were true. Moreover, this Exhibit contains many duplicative comationi€ which
could be misleading and confusing. Defendants must eliminate these duplicatiors bef
offering them at trial.
V. Plaintiff's Objection to Defendants’ Exhibits 49 & 52
As stated at the hearing, the CoOWERRULES Plaintiff's Objection to Defendants’
Exhibits 49 and 52. However, as stated at the hearing and as with all exhibits, Defenltlant

have to lay a foundation for these articles before using them as Exhibits.
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V. Plaintiff's Objection to Defendants’ Exhibit 114.

As stated at the hearing, Plaintiff h#¢ITHDRAWN its Objection to Defendants’
Exhibit 114.

VI. Plaintiff's Objection to Defendants’ Exhibits 123, 125, 153, 154, & 159.

As stated at the hearing, the parties will seek to resolve Plaintiff's Objections f{
Defendants’ Exhibits 123, 125, 153, 154, and 159. Should the parties seek further ruling
those Objections from the Court, they thase that with the Court prior to trial.

VII.  Plaintiff's Objection to Defendants’ Exhibit 162.

For the reasons stated above as to Defendants’ Exhibit 34, Plaintiff's Objetdions
Defendand’ Exhibit 162 isSUSTAINED. This document largely consists mfadmissible
hearsay and any probative value is outweighed by undue prejudice.

VIII.  Plaintiff’'s Obje ction to Defendants’ Exhibit 166.

As stated at the hearing, the CoORESERVES RULING on Plaintiff's Objection to
Defendand’ Exhibit 166. Without more information about this documentiuding the identity
of its author, the circumstances surrounding its drafting, and how it could be usedl &te
Court cannot rule on Plaintiff's Objection at this time. Defendants will, of couese, fo lay
the proper foundation for this document before it will be introduced.

IX. Plaintiff's Obje ction to Defendants’ Exhibit 177.
As stated at the hearing, Defendants RAWEHDRAWN their Exhibit 177.
X. Plaintiff's Obje ction to Defendants’ Exhibit 199.

As the Court ruled (and Defendants conceded) at the hearing, Plaintiff's Ofbjécti

Defendants’ Exhibit 199 iISUSTAINED except thathis affidavit may be used for impeachment

purposes.
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XI. Plaintiff's Objection to Defendants’ Exhibit 201.
As stated at the hearing, Plaintiff h#¢ITHDRAWN its Objection to Defendants’
Exhibit 201
XIl.  Plaintiff's Objection to Defendants’ Exhibit 202.
As stated athe hearing, Plaintiff ha8WV/ITHDRAWN its Objection to Defendants’
Exhibit 202.
XIll.  Plaintiff's Objection to Defendants’ Exhibit 209.
As stated at the hearing, the CoOWERRULES Plaintiff's Objection to Defendants’
Exhibit 209 at this time.
XIV. Plaintiff's Obje ction to Defendants’ Exhibit 254.
For the reasons and in the manner stated at the hearing, theSOSIrAINS Plaintiff's
Objection to Defendants’ Exhibit 254.
XV. Plaintiff's Objection to Defendants’ Exhibit 255.
As stated at the hearing, PlaintifahWITHDRAWN its Objection to Defendants’
Exhibit 255.
CONCLUSION
For the reasons and in the manner set forth abovesstdted at the October 8, 2015
hearing, the Cou©DVERRULES IN PART andSUSTAINS IN PART Plaintiff's Objections
to Defendants’Exhibits. Any party seeking to object to these rulings must file specific
objections within fourteen (14) days of the date of this Order. Any objectionsiragsleat the
Magistrate Judge failed to address any contention raised in the Objecti@spaonses thereto
must also be includedFailure to do so will bar any later challenge or review of the factual

findings or legal conclusions of the Magistrate Jud8ee 28 U.S.C. § 636(b)(1)(C); Thomas v.




Arn, 474 U.S. 140 (1985). The filing of objections is not a proper vehicle through which t
make new allegations or present additional evideieathermore, it is not necessary for a party
to repeat legal arguments in objections.

SO ORDERED, this2ndday ofNovember, 2015.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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