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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
LOGISTEC USA, INC,
Plaintiff, CIVIL ACTION NO.: 2:13cv-27

V.

DAEWOO INTERNATIONAL
CORPORATION

Defendant.

ORDER
This matter comesbefore the Court on severahotions in imine. Specifically,
DefendantDaewoo International Corporation (“Daewodips filed aMotion in Limine to
Exclude Evidence (Doc.8) anda Motion in Limine Regarding Plaintiff's Trial Exhibits (Doc.
103), which the parties have fully briefedefe Docs. 107, 114, 117, 1201). In addition,
Plaintiff Logistec USA Inc. (“Logistec™has filedthree Motions in Limine—to ExcludeParol

andExtrinsic Evidence as to the Meaning of the Term “Truck Tipg@edc. 99);to Exclude any

Precedent orCondition Subsequent (Doc. 100and to Exclude Impermissibly Disclode
Documentsand Similar Evidence Relating to Daewoo’s Woodchip Procurement @ostlyses
and Financial Losses It Sustained Following Its Termination of the AgreeBeat 101}—and
Daewoo hadiled a Response to ea¢bocs. 106, 110, 115). The Court heltdemaringon these
Motions on Jun®, 2015. (Doc. 123.) For the reasons stated on the record at the hearing and

supplemented beloweach ofDaewoo’s MotiongDocs. B, 103)is GRANTED in part and

Argument or Commentary by Defendant that the Agreement Was Subject to a Conditipn
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DENIED in part, andLogistecs Motions, respectivelyareDENIED (Doc. 99), GRANTED as
unopposed(Doc. 100), andsRANTED in part andDENIED in part (Doc. 101).

l. Daewods Motion in Limine to Exclude Evidence(Doc. 98)

Daewoomovesthe Court for an ordgsrohibitingLogistic from offering any argument or
evidence orcertain enumerateahatters atrial. (Doc. 98, pp. 42.) In particularDaewoolists
elevenmatters which it believeareinadmissible pursuant tine Federal Rules of Evidencthe
Fedeal Rules of Civil Procedurer Georgia law (Seegenerallyid.) Logistets Responsasks
the Courtto denyDaewoos Motion, becausesome matters arequarelyadmissibleand others
are notripe for a ruling on admissibility at this time (SeegenerallyDoc. 107) In its Reply,
Daewoomaintainsthat the Court should disregatdgistecs Response afailing to adhere to
this Court'sLocal Rulesregarding pagédimit and citations(Doc. 117, pp.1-3), an error for
which Logiste¢s Surreply attempts to demonstratgood cause and a lack pfejudiceto
Daewoo(seegenerallyDoc. 120).

At the hearing, the Court informed the partibat it would considethe arguments in
Logistec’sResponse despiteoncompliance with the Local Rulgzage limit becausd_ogistec
haddemonstrated good cause and a lack of prejddicsuch errounder the circumstancesn
addition, he Caurt invited oral argument on the eleven areas of contention raisBaddwyoos
Motion. With limited exceptionthe partiedargely stood bythe positions advocated their
briefs on each of thissues. The Cours rulingon each of thesenatterss as follows:

1. Settlement Letters and Negotiations Betweenogistecs Legal Counsel and
Daewods Legal Counsel

For the reasons stated on the record at the hearing, this portion of Daewoo’s Motion

GRANTED in part andDENIED in part.
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Daewoo’sMotion isGRANTED to the extenthat the folbwing itemsmust be excluded
from evidence in either party’s casechief, astheyconstitute discussions of compromikster
from Foster Lindberglated December 17, 2012fterfrom Virginia M. Kittlesdated December
31, 2012; lettefrom Ms. KittlesdatedJanuary 4, 2013z-mail threadbetween Mr. Lindberg,
Ms. Kittles, and John Rrerrelledated January 11, 2013, througdgmuary 14, 201 3etterfrom
Mr. Ferrelle dated January 30, 201and letter from Mr. Lindberg dated February 6, 2013
(Doc.98-43, pp. 1-8; Doc. 98-45, pp. 3-4.)

The Motion is DENIED in that theletters dated December 7, 2018nd January 25,
2013, arerelevant and admissiblesubgct to the following redactions.(Doc. 9843, p. 9;
Doc.9845, pp. +2.) The December 7, 2012, letténom Ingrid Stefancic if offered into
evidence must be redactetb exclude the final paragraph its entirety—beginningwith the
phrase, “In light of the foregoingand endingwith, “without further notice.” (Doc. 9845,
pp. 1-2.) Additionally, the January 25, 2013, letter from Mr. Lindbernij be admissibleinto
evidence provided thdhe following languageés redacted:by March 17, 2013 (90 days from
our December 17, 2012 letter to Ingrid Stefancic).” (Doc. 98-43, p. 9.)

2. Lawsuits Involving Daewoo and Other Parties

For the reasons stated on the record at the hearing, Daewoo’s MoGIRANTED
insofar asLogistec may not offer any argument evidence in its cas@-chief regarding
Daewoo’s lawsuits with other partiefAs mentioned at the hearing, if Logistbelieves at trial
that thisevidence has beconmelevant forrebuttal purposes, Logistec shouldse the isue to
the Court at that time. Logistec is advised to do so outside the presenceurf tlggven the

prejudicial naturef this evidence.




3. Setlements by Daewoo in Other Lawsuits with Other Parties

As the Court addressed Daewoo’s settlements concurrently with its other scavshi
hearing,Daewoo’sMotion as toits settlementss GRANTED, subject to theamequalifications
and instructions discussed abawesubpart 1.2.

4. Termination of Contract Between Megahan International LLC (“Megahan”)
and Daewoo International (America) Corp. (“Daewoo America”)

Having taken the admissibility of this evidengeder advisemerdt the hearing, this
issue warrants further discussion hefidhe general test for the admissibility of evidence is that
relevant evidence is admissible unless a constitutional, statutory, or othermpegiécally
provides otherwise. Fed. R. Evid. 402. “Evidence is relevant if (a) it has any tenderaketa m
fact more or less probable than it would be without the evidence; and (b) the fact is
consequence in determining the action.” Fed. R. Civ. 401.

While Daewoo highlights the differences betwettie MegahatDaenvoo America
contract and the Logistd@aewooagreement in this cag®oc. 98, pp. 1416), the Court is
persuaded by Logistecargumentthat this evidence is relevant iis allegationof contrived
excuse(Doc. 107, p. 7). Logistec allegesthat Daewoo upon realizingthat it had a flawed
procurement plan for shipping woodchipsd that market conditions were more favorable in
Jacksonville, Florida, than at Logistec’s facility in Brunswick, Gegqrggied onlLogistec’s
purchase of a trailetipper as an excuse to terminate #mgreementand move its shipping
opemtions to Jacksonville, Florida (Id. at pp. 6-7 n.2.) Logistec contends thddaewoo
America’s execution and termination of thBlegahan contracon behalf of Daewoadn
Jacksonville, Floridagvidencea shifting of plansand further procurement issuasipporting its

allegation of contrived excuse. Id. at pp. 7A8.) In any eventthe Court finds that the
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circumstances surrounding tlexecution and termination dhe MegaharDaewoo America
contract vould tend to make.ogistec’s theoryf contrived excusenore or less probahle

Furthermore becausehe Court determinegnfra that thesubject of Daewoo’sosts in
Jacksonville, Florida, is admissibl¢éhe MegahaiDaewoo America contracalso may be
relevant for rebuttal purposesSeeSubpart 1V.1. Thus, becausehis eviene is relevant and
admissible, his portion of Daewoo’s Motion IBENIED.

5. Bankruptcy Action Filed by Daewoo GTL (America) Corp.

Logistecrepresentedat the hearing that does not intend to make arargument or
introduce anyevidence onthis matter ConsequentlyDaewoo’s Motion to this end is
GRANTED as unopposed Daewoo GTL (America) Corp.’s bankruptcy actiomust be
excluded fromargument an@videnceat trial.

6. Sugunthan Thuraisamy’s Canadian Case

For the reasons stated on the record at the hearing, this portion of Daewoo’s Motion
GRANTED as unopposed Sugunthan Thuraisamy’s Canadian ca#ie not be admissible at
trial.

7. Logistec’s Alleged Damages for Lost Profits of Its New Venture into the
Woodchip Business

For the reasons stated on the record at the hearing, this portion of Daewoo’s Motion
DENIED. As stated at the hearing, this ruling does not foreclose Daewoordiisimg these
arguments at trialincluding through a motion for judgment as a matter of law. Fed. R. Civ.
P.50. However, a “motion in limine is not the proper vehicle to resolve substantive, igsues

test issues of law, or to address or narrow theess to be tried.'Variable Annuity Life Ins. Co.

v. Laeng, No. 8:1XV-2280-T33, 2013 WL 3992418, at *2 (M.D. Fla. Aug. 2, 2013).

Consequently, the Court will natispose ofLogistec’s claim for lost profiton a motion in
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limine. As this claim is sliin the case, Logistec will be allowed to present evideaipport
it.

8. Logistec’s Alleged Damages for Capital Expenditures and Lost Profits

Similarly, and br the reasons stated on the record at the hearing, this portion ¢
Daewoo’s Motion iISDENIED. Again, a motion in limine is not thaeropervehicle to raise a
dispositive issue. Daewoo may advance tlsebstantivearguments it raisen this portion of its
Motion to the Court and the jury at trial. However, at this stagelence of Logistec’sllaged
damages for capital expenditures and lost progitsains relevant and admissible.

9. Logistec’s Alleged Punitive Damages

For the reasons stated on the record at the hearing, this portion of Daewoo’s Motion
DENIED. Daewoo arguein its brief andemphasizedat the hearingthat the Court should
consider this dispositive issue because Logistec failed to include its claimnitivg damages
in the Pretrial Order. (Doc. 98, p. 28.) The Court agrees that Logistec has not provided ar
reason why ibmittedthis claim fromits portion of thePretrial Order. However, the Court does
not find that Daewoo has been prejudiced by this omissi®iit has been aware that Logistec
seeks punitive damages since the commencement of this @se. 1, pp. #8, 10.) Indeed,
Daewoo included arguments against punitive damages in its portion d®retréal Order.
(Doc.92, p. 13))

Where there has been no prejudice from an omissiothe pretrial order, courts

generally allow parties to amend the pretrial order to include the omitted m&gerUnited

States v. Varnerl3 F.3d 1503, 15608 (11th Cir. 1994§“There is a presumption that a pretrial
order will be amended in the interest of justice and sound judicial administratiodeutdiiere

is no substantial injury or prejudice to the opposing party or inconvenience to thé)court
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Crimson Yachts v. M/Y Betty Lyn Il, No. CIV.A. 08334WS-C, 2010 WL 3306940, at *1

(S.D. Ala. Aug. 19, 2010fholding that defendant should be allowed to amend plreftker to
include omitted counterclaims wherfg]he plaintiff has long known of the omitted claims and
has in fact prepared to defend against them at trial”)

Given that Daewoo has not made any showing as to how it has been prejudiced
Logistec’somitting its claim forpunitive damagefrom the Retrial Order, the Court will allow
Logistec to amend theretrial Order to include its claim for punitive damages. Logistec is
hereby ORDERED to file and serveon or before June 22, 2015a brief addendum tthe
pretrial document setting forth its claim for punitive damages.

Evidence regarding punitive damages is relevant and will beisaihte at trial
However,the determination of punitive damages will be bifurcat&ee O.C.G.A. § 5112-
5.1(d). Accordingly, during the first phase of the trial, in addition to offering evidence on
liability and damages fdrogistec’sclaimsfor breach of contract, implied covenant of good faith
and fair dealingand attorneysfees,the partiesmay offer evidence ro liability for punitive
damages but not the amountsoithdamages. In the eventhatliability for punitive damages is
found in the first phase of the trial, tharties may then present evidence regarttiegamount
of punitive damages to be awarded during the second phase of the trial.

10. Logistec’s Allegation of Contrived Excuse

For the reasons stated on the record at the hearing, this portion of Daewoo’s Motion

DENIED. Daewoo has had proper notice of Logistec’s defense of contrived excuseoviglp

! In its portion of thePretrial Order, Daewoo requests further division of the issupecifically, it
requests that the jury first determine whether Plaintiff's breach of the agreermsnnhaterial before
addressing other matters. (Doc. 92, p. 45.) This issue is not before the gmatkrand is better

addressed by the trial judge. Tékre, the undersigned issues no opinion on this request in this Order.

Additionally, as noted in Subpart I.11, the parties may address with the thggd uhether Logistec’s
claims for attorneysfees should be bifurcated.
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Daewoo cannot argue that Logistec failed to produce the documents in support oktise da$
those documents were in Daewoo’s possession. Accordingly, evidence supporting Lsogiste
allegation of contrived excuse is relevant anktibe admissible at trial.

11.Logistec’s Claim for Attorneys’ Fees Under O.C.G.A. § 13-6-11

The Court tookhe issue of the admissibility of Logistec’s claim for attorneys’ fees under
O.C.G.A. 8 136-11 under advisement at the hearing. SectioB-13 provides hiat “expenses
of litigation generally shall not be allowed as a part of the damages,” except thrgt ragy
award such damages where specially pleadedptsiraiff against a defendant wlibas acted in
bad faith, has been stubbornly litigious, or has caused the plaintiff unnecessdne and
expense.”0.C.G.A8 13-6-11.

Logistec specially pleadl itsprayer for attorneysees in theComplaint. (Doc. 1, 1150
51.) Daewoo’s Second Request for Production of Docusnsotight “[a]ll documents and
electronically stored information regarding Logistec’s claim for interestsc punitive damages
and attorneys’ fees as a result of [Daewoo’s] alleged bad faith condxic. 985, p. 7.) As
Daewoo contends, and Logistec does not disgutegistec las not produced any legal bills,
invoices, statements, or other items to support an attorneys’ fees claims. et dwst not
identified a person who will seek to present evidence on the issue.” (Doc. 98, p. 38.)

As an initial matter and akid out in Subpart 1.7 above, motion in limine is not the
proper method for seeking dispositive relief on the substance of a clahs, Daewoo’s
argument that Logisteis not entitled to attorneys’ fees becauBaéwoo did not enter into its
contract with Logistc in bad faith(id.) is DENIED.

However, Daewoo argues that evidence regarding Logistec’s attorneys’ fees is n

admissible, becaudengistec failed to respond to Daewoo’s request for the production of thesg
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documents, anthiledto furnish an expert itness report, as required under Federal Rule of Civil
Procedure 26 (“Rule 267)._(1d.)

As previously stated, relevant evidence is admissible urdesse constitutional,
statutory, or other rule provides otherwise. Fed. R. Evid. &gnificant here is thatederal
Rule of Civil Procedure 26 (“Rule 26”) requires a party to make several discleguhesoutset
of discovery, including a copy of all documents that the party has in its possessioayandem
in support of its claims alefenses. Fed. R. Civ. P. 26(a)(1)(A)(ii)). Rule 26 further states that :
party must disclose, at a time set by court order, the identity of any expert vtitmegsuse to
present evidence at trial and a written report from such expert. Fed. R. @8(a{2)(AB),

(D). If a party learns that the information in its initial or expert witness disclosuremmmhete
or incorrect, the party must supplement thdselosures in a timely manner. Fed. R. Civ. P.
26(a)(2)(E); Fed. R. Civ. P. g5 (1)(A).

The failure to properly disclose or supplement under Rule 26 subjects a party to sanctio
under Federal Rule of Civil Procedure 37 (“Rul&)37

If a party fails to provide information or identify a withess as required by Rule

26(a) or (e), the partis not allowed to use that information or witness to supply

evidence on a motion, at a hearing, or at a trial, unless the failure was

substantially justified or is harmless.
Fed. R. Civ. P. 37(c)(1). A failure is “substantially justified” when there igistification to a

degree that could satisfy a reasonable person that parties could differ as to wbkegthetrytivas

required to comply with the disclosure request.” Ellison v. Windt, No.-694.268, 2001 WL

118617, at *2 (M.D. Fla. Jan. 24, 200@juoting Chapple v. Alabama, 174 F.R.D. 698, 701

(M.D. Ala. 1997)). A failure is “harmless” when there is “no prejudice to they gentitled to
the disclosure.”ld. (quoting_Chapplel74 F.R.D. at 701). The burden of proving a substantial

justification or harmlessness rests on the party who failed to appropriatzipsé or




supplement.Chapple 174 F.R.D. at 701 n.3 (citing Nguyen v. IBP, Inc., 162 F.R.D. 675, 680

(D. Kan. 1995)).

In Tindall v. H & S Homes, LLC the Middle District of Georgia considered the

defendants’motion in limine to exclude the testimony of the plainsifitounsel regarding
attorneys’ feesinder O.C.G.A. 8§ 1:8-11, based on its late disclosure in violation of Rule 26
No. 5:16CV-044 CAR, 2012 WL 3637745, al{M.D. Ga. Aug. 22, 2012). The Court denied
the defendast motion to the extent thatfoundthe testimony to beelevant and admissiblaut
granted the motion insofar #se defendants wegavenleave to conduct additional discovery

this matter Id. at *2. The court reasoned that althoulyd reasonableness of attornefggs is a
matter for expert opiniomequiring expert disclosure and an expert report under Rule 26, th
plaintiff's failure to comply with that rule was substantially justified and harmlédsat *1.
The failure was substantially justified, the court explained, because it was aelastor the
plaintiff's counsel to assume that the defendants were aware of their intenifyoated that they
did not need to maka disclosure under Rul26, given that theubstantive claim for attorneys’
fees appeared in their complaint and that such testinsotie usual practice irstate court.ld.
at*1-2. The court further noted that the defendambuld not be prejudiced by the late
disclosure, because the plaintiff's attorn@yere notpreviouslyin a position to provideletailed
expertreportsthat woud reflecttheir trial testimony and an accurate accounting of expemnses
could do so prior to the second phase of trial with enough time for the defendants to review

same.|d. at *2.

Like the plaintiffs in Tindall, Logistec believes that it provided adequate notice to
Daewoo that itxounsel intended ttestify to attorneys’ fees, becausiee claim for attorneys’

feeswas “pending since the inception of this case more than two yearsaamgd’ogistec’s
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attorneyswere identified as witnesses in the Pretrial Order and the final Trial Witness Lis
(Doc. 107, pp. 20, 26.) Logistec further argtiest t could not have provided an expert report
as to attorneys’ fees before those fees were incurred¢hatidaewoo will be abléo review any
evidence of éesbeforeLogistec offergestimony as to thoseesduringthe damages phase of
trial. (Id. at p. 26.)

Logistec’s arguments are consistent with those of the plaintifiSndall, and,like the

court in that case, thi€ourt is satisfied thatthose argument®stablish thesubstantial
justification and harmlessnesgcessary for the admissiontbé attorneys’ fees evidenaethis
case The narrowess of this issue as well as the limitedamount of witnesses and
documentatiomeeded to prove isupport this finding. The evidence that Logistec intends to
offer regarding liability for attorneydees is the same evidence that it has already producec
regarding its other claims. As to the amount of faesetis sufficient time prior to the trial of
this case for Daewoo to review Logistec’s counsel’s records and to assess the reasonablene
Logistec’s claimed fees.

Thus, Daewoo’s Motion to exclude evidence of attorneys’ fee®ENIED, as this
evidence is relevant and adsible?

However anyexpert testimonyfferedin support ofLogistec’sclaim for attorneysfees
mustcomefrom its own counsel, not an wside witnessgiven the delay in this disclosurdo

the extent thaLogistecintends to offeithetestimonyof its counselLogistec iISORDERED to

 The parties may requethat, like the court iTindall, the Court bifurcate the amount of attorneys’ fees
in this case from the issue of liability for attornefees. The amount of Logistec’s attorneys’ fees would
then not be admissible in either party’s casehief and instead be reserved for the second phase of tria
if the jury found that Logistec was entitled to fees during the first phase. Howéuerationis an issue
better decided by the trial judge, and, therefore, the undersaffezd no opinion on bifurcation of the
attorneys fees claim. If either party requests bifurcation of attorneys’ feshpuld raise the issue well

in advance of trial.
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supplementts expertwitnessdisclosuredo identify each of itattorneysvho may testify ando
produce written exgrt repors for the samen or before June 29, 2015

Furthermore Logistecis ORDERED to turn overits attorneys’ billing statements,
attorneys’ fees invoicesand any other documents it intends to offer regarding its claim for|
attorneys feeson or before June 29, 2015and to supplement such disclosure with updated
recordson August 3, D15° If Daewoo’'s counsel wishes to depose Ltgis counsel
regarding the amount or reasonableness of its temgstecs counsel must make themselves
availablefor deposition at Daewoo’s counsel’s office later than July 24, 2015

Additionally, the Court gives Daewoo leave to name its own expert to contest th
reasonableness of Logistec’s attorneys’ fe€Bis testimony can come from Daewoo’s counsel
or an outside witness. If Daewoo intends to offer such an expert, itsoqysementts expert
witnessdisclosurego identify the expert who may testify and prodaceritten expert report for
the sameon or before July 13, 2015 If Logistec seeks to depose this expert, Daewoo must
make the expert available for deposition at Daewoo’s caosnsffice no later than July 24,
2015.

Il. Logistecs Motion in Limine to Exclude Parol and Extrinsic Evidence as to the
Meaning of the Term “Truck Tipper” (Doc. 99)

Logistecavers that the Court shoudckclude anyarol and extrinsievidenceand witness
tedimony regardinghe mening of the term “truck tippérat trial (Doc. 99, p. ) Logistec
reasonghat the Court considerethis evidenceand decidedhe intendedneaning ofthe term

“truck tipper’ in ruling onthe issue of breacht thesummaryjudgment phase (Id. at p. 3.)

® The updated records should contain evidence of fees incurred from the thetéref production up to

the second productionn August 3, 2015 Logistec may, of course, redact from its billing statements and
invoices all information subject toattorneyclient privilege or work-product protecton. However,
Logistec must ensure that the redactions are not so extensive that Daewoo cannot assess
reasonableness of the fees. In particular, Logistec should endeavor to ensure thatirtientdtion
reveals the claims to which the respective fees are attributable.
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Relying on Federal Rules of Evidence 401, 402, and 4@fistecargueshatevidenceas to the
meaning of “truck tipperis inadmissible, because it iiselevant to theonly remainingissue—

the materiality of the breach-andwould be cumulativeconfusing to the juryand a waste of
judicial resources(ld. at p. 4.) OpposingLogistecs Motion, Daewoo argudlata jury cannot
assesshe materiality of a breachithout considering the full circumstances of the transaction
and that the evidence at issiiginextricably intertwined with the performance of the device and
the parties’ intent.”(Doc. 106, p. 2.)

For the reasons stated on the record at the hearing, Logistec’s MaD&NIED. The
record evidence concernirthe meaning of the term “truck tipper” is relevaat the issue of
materiality, as noted in this Court’'s Order on summary judgm&eel¥oc. 91, p. 24.)Notably,
this evideme is admissible only to prove materiality and may not be introduced to fireve
meaning of the terrftruck tipper,” whichthis Courthas already resolved.

Il Logistecs Motion in Limine to Exclude any Argument or Commentary byDaewoo
that the Agreement Was Subject to a Condition Precedent or Condition Subsequent
(Doc. 100)

In addition, Logistec seks to prevent Daewoo from arguing that the parties’ agreement
was subject to a condition precedentcondition subsequent. (Doc. 100, p. Agcording to
Logistec, Daewoo pled affirmative defensesinder O.C.G.A. § 1:5-8 which pertaindo the
nonoccurrence of a condition as an excuse for nonperforgiauicgent conflicting signals in the
PretrialOrder as to whether it intentts maintain such defenses at triald. @t p. 2. Logistec

states thatin any event any argument to thisend should be excludeds irrelevant and

* In a footnote of its Motion, Logistec also “moves this Court for an Order strikiegv@as Seventh
and Ninth Affirmative Defenses . . . since such Defenses have no foundation unddéa Gaorg the
extent they are asserted based on the alleged exigiémoaditions, and their assertion or use at trial
would be inconsistent with the Pretrial Order.” (Doc. 100, p. 1.) A motion in limim®t the proper
vehicle for such a request, and, therefore, Logistec’s reqUeEIN$ED asnot properly before th€ourt.
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prejudicial under Federal Rules of Evidence 402 and B88ause the parties’ agreement was
not, in fact, subject to @ondition precedent or condition subsequeast contemplated under
Georgia law (Id. atpp. 3-10.) In its Response, Daewagrees that the agreement is not subject
to any condition and explains that its citation to O.C.G.A3%-8appearonly in its seventh
affirmative defensandis based upon the language in the statute dealing with theicmesutly

or failure of consideration. (Doc. 115, pp. 1, 3.)

As stated at the hearingecause Daewoo represents that it does not inteathteat
trial that theparties’agreement was subject to a condition precedent or subsehogistec’s
Motion is GRANTED as unopposed Any argument or evidence concerning a condition
precedent or condition subsequent will not be admissible at trial.

V. Logistecs Motion in Limine to Exclude Impermissibly Disclosed Documents and
Similar Evidence Relating to Daewoo’s Wodchip Procurement Costs, Analyses and
Financial Losses It Sustained Following Its Termination of the Agreement
(Doc.101)

At the hearing, th&€Court took this Motionunder advisement Logistec’s Motion sets
forth the following timeline:from June to Decenav 2013, Logistecserved Daewoo with
discovery requests, and deposed its representatvaserningDaewoo’sasserted reason for
terminating the agreemenmt; January 2014, the discovery period close@&eptembeR014, this
Court issued an Order on the parties’ cross motions for summary judgruedt in
November2014, the partiesubmitted their proposed Joint Pretrial Ordéoc. 101, pp3-4.)
Logistec further states thatonths later, in March and April 201Baewoo producedumerous
documentsthemajority of which existed prior to the discovery deadkmel relate to Daewoo’s
businessn Jacksonville, Florida, following its termination of the agreement with Legigtd.

at pp. 6-7.)Logistec describes the documents as foltows
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log sale agreeemts, woodchip supply agreements, vessel agreements and
amendments, supply and management agreements, procurement invoices,
procurement cost analyses, bills of ladings, wire payment transaction reports, cost
comparison reports between Brunswick and JackBenbusiness loss evaluation
reports due to port relocation, payment requests, email correspondences regarding
Daewoo’s Turkish customer's procurement, monetary transfer documents,
Keystone Terminals’ summaries of loading procedures, letters exchamgad a
Daewoo International, Daewoo America and Forest2Market regarding pine
pulpwood pricing, Forest2Market procurement costs analyses prepared for
Daewoo, “stumpage analysis [Daewoo America] requested for the Brunswick,
GA area . . . for Q3 2012 through @814,” and a Master Analytics Services
Agreement between Forest2Market and Daewoo America.

(Id.) Logistec reasons thathe subject of Daewoo’s costs followirits terminationof its
agreement with Logisteeand any evidence, including these documetdsthat end-are
inadmissible under Fedemules ofEvidence401 and 40zsirrelevant b any claim or defense
including the issue ofwhetherDaewoo’sexcusefor terminatingthe agreement was contrived.
(Id. at mp. 10-11) Further, Logisteccontends that the documentsoducel in March and
April 2015should be exclued from evidenceas untimelysupplementatlisclosuresand expert
witnessreportsunder Federal Rules of Civil Procedure 26(ag@yl 37(c)(1), the admission of
which would beunfairly prejudicial to Logisteainder Federal Rule of Evidence 403d. (at
pp. 11-12.)

In its Response, Daewoo maintains that étssts of doing business in Jacksonville,
Florida, are relevarnd admissibléo rebut Logistec’s allegatioaf contrivedexcuse, in that
they demonstrate that tihearketconditionsand woodchip priceaere not more favorable that
location than in Brunswick. (Doc. 110, pp—20.) In addition, Daewoo explains its late
disclosureof these documents byalleging thatLogistec untimely clarified its theory of a
“contrived excusedandfailedto produce any documents in support therddd. at pp.2-3, 106-

11.) Daewoo further asserts thie documents Logistec categorizes as expert withess reports
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namely, theForest2Marketeports—are admissible withown experras market reports generally
relied upon in the wood products industs, alternatively, as business recorddd. at p. 15
(citing Fed. R. Evid. 803(6}17)).)

As stated on the record at the hieg, Daewoo has been aware of Logistec’s contrived
excuse allegatiorsince even before this litigation startedSeéDocs. 9843, pp. 6, 8.) In
addition, Logistec has stayed by this allegation throughout the litigatgee g.9, Doc. 1, { 18;
Doc. 46, p. 3 n.3; Doc. 113, p. 5.) Logistec has consistently contended that Daewoo
terminated the parties’ agreement due to more favorable market conditidasksonville. As
Daewoo admitted at the hearirigpgistecarticulated its basis faalleging cortrived excuseat
least as early ass Motion for Summary Judgment dated January 31, 208¢eloc. 60, p. 10
n.10 (Importantly, at the time of anticipated delivery of [w]oodchips to Logistec unuer t
Agreement, [Daewoo] made the unexpected discovemnare favorable [w]oodchip market
conditions in Jacksonville, Florida[,] and decided to rely upon a contrived excuse regarding the
purported insufficiency of Logistec’s truck tipper as a way of avoiding its contraatlightion
to deliver [w]oodchips td.ogistec’s facility where [w]oodchip supply pricing in Georgia was
significantly higher than in Florida.)). Even assumingarguendo thatDaewoo first learned of
Logistec’scontrived excuse argument danuary 31, 2014)aewoowaited over one &, until
March and April 2015to produceghe documents that intends to use to rebut that argument.

It is against this backdrop th#tte Court undertakes to resolve the issia&en under
advisement following the hearinggf whether Daewoo may offer argument and evidence
concerning its purported costs in Jacksonville, Florida, following termination opahees’
agreement.The Court will address this matter generally before discussing Daewoo’s untimely

disclosed documents and Forest2Market reports in turn.
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1. Argument and Evidence Concerning Daewoo’s Costs in Jacksonville, Florida

As a general matteand subject to thexceptionan Subparts IV.2 and IV.Below, the
subject ofDaewoo5 actualcosts incurred in Jacksonville, Florida, following the termination of
the agreemens relevant anavill be admissible at trial Daewoo’s actual costre relevantn
that theywould tend to make.ogistec’s allegation of contrived excysecontested issue in this
case,at least somewhahore orless probable SeeFed. R. Evid. 401.That is,evidence ofthe
market conditions in Jacksonville, Florida, and specifically what Daewoo actuadlytqahip
woodchips fromthat location would shed some lighon whether Daewoo may have sought to
abandon its efforts iBrunswick to obtain more favorable prices in Jacksonvillélhus,
Logistec’s Motion iSDENIED, to the extent thaDaewoo will be permitted to offeargument
concerning its costs in Jacksonville as welltestimonyon this issuegrom timely disclosed
witnesseandtimely disclosedlocumentary evidence&seeFed. R. Civ. P. 402.

2. Untimely Disclosed Documents (Docl01-11)

NeverthelessDaewoo’s untimelydisclosed dcuments and correspondences wit be
admissible as evidence at triaRs noted aboverelevant evidence is admissible unlessne
constitutional, statutory, oother rule provides otherwis&ed. R. Evid. 402. Additionally,
Federal Rulesf Civil Procedure26 and 37rovide thatanyinformation or witnessot properly
disclosed cannot be used to supplyidence at trial, unless the failute disclosewas
substantially justified or is harmless.Fed. R. Civ. P. 37(c)(1)see also Fed. R. @.
P.26(a)(2)e), (e)(1)(A).

Daewoo fails to demonstrate any substantial justification for withholdhmgse
documents frondiscoveryuntil spring 2015.The documents have been in Daewoo’s possession

and control all along and directly relate its dealings in Jacksonville, Floridget Daewoo

17




neglected to disclose these documents despite haatice thatLogistec’scontrived excused
allegationconcernedhe market contlons in Jacksonville, Florida. Even accepting Daewoo’s
contention that Logistec failed to provide adequadéce of this allegationuntil January 31,
2014,Daewoodid not promptly disclose the documerdsthat time, oeven shortlythereafter
and instead delayed production until spring 208%though Daewoo’s counseht the hearing
attributedthe delayto thevolumeof documents and the time required to review the shmeng
reviewed the contested documents clostlg,Court is not convinced thatt could reasonably

take over one year to locatee most basicfundamental documentsom the transaction in

Jacksonville, Florida-namely, thelog sale agreements, woodchip supply agreements, vesse
agreements, invoices, and bills of ladidgmately disclosedo Logistec.

Nor does Daewoo show th#s use of theuntimely disclosed documents would be
harmless to Logistec. In facht the hearing, Daewoo’s counsel did not disdutgistec’'s
contention that the admission of these documents would resjgiméicantadditional discovery
in this case It is unclear what some of the documents arel some documengppearo be
wholly unrelated tdaewoo’swoodchip procurement costs evenits business in Jacksonville,
Florida. (See,e.q.,Doc. 10t11, pp. 5961, 79-80, 87#92.) Furthermore, at leagine of the
documents-which contains a cost comparison between Brunswick, Georgia, and Jacksonville,
Florida—is undated and doe®nindicate its author or creato(ld. at pp. 74-75.) If the Court
were to find these documents to be admisslbigjistec vould need to determine who to depose
for eachdocumentand, upon doing so, condudepositions, and any followp discovery,
regardingthe nature, creation, amdntents of each documenGiven thatless than two months
remain before the schedulddal of this caseithe burden and expense of such extensive

discoverynot onlywould significantly prejudice Logistem the preparation ats casebut also
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would threaten to delay the resolution of this matter. Under such circumstancestdtdadtion
of Daewoo’s untimely disolsures cannot fairly be classified as harmless.

Because Daewoo has not carried its burden of demonstrating a substantiehjiostibr
harmlessnes$)aewoo cannot rely on the untimely disclogEtuments at trial. Accordingly,
Logistec’sMotion is GRANTED, in thatthese documents must be excluded from evidence at
trial.

3. Untimely DisclosedForest2Market Reports (Docs. 1012, 1017, 101-8, 101-12)

Similarly, Daewod¢s untimely disclosed Forest2zMarket repowdl not be admissible
into evidence fatrial. BecauseDaewoo producethe Forest2Market repastevenlater than the
other untimelydiscloseddocumentsfederal Rule®f Civil Procedure26 and 37 mande their
exclusion for the same reasasiscussedat length in Subpart 1IV.2However,unlike the other
untimely disclosures, the Forest2Market reports raise additional concernsinmggexgert
opinion and, thereforayarrant particular attention

As mentioned previousj\Rule 26requires a party to discloske identity of any expert
witness it may usat trial, along with avritten report from such expetiy the deadline set forth
by court ordeiand to supplement its expert witness disclosures in a timely makedrR. Civ.
P. 26(a)(2)(AHB), (D){E). Pusuant to the Scheduling Order in this case, the deadline for
Daewoo to serve its expert witness disclosures and reports was October 15, 20B5(pot),
and the discovery period ended on January 2, 2014 (Doc. 19, p. 1).

Daewoodoes not dispute that it never identifiady experwitnessfrom Forest2Market
andthat itproduced the Forest2Market reports long after the deadline for expert witpests,
and even the discovery deadlinBather,Daewoo maintains that the Forest2kkt reports are

admissible without an expert, amarket reports generally relied upon in the field or,
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alternatively, as business recardgDoc. 110,p. 15 (citing Fed. R. Evid. 803(6)17)).)
However, the Forest2Market reports themselves dsupgiort Daewoo’s assertion.

First, the Forest2Marketreportsare dated August 11, 2013; February 3, 2044d
January 7, 2015-not only well after Daewoo terminated the agreement, but a&fitso this
litigation commenced, and evaifter the close of discone (Doc. 1012, p. 3; Doc. 1047, p. 3;
Doc. 10212, p. 11). Secondthese reports were geaszdin response to Daewooigquestgor
expert analysis (Doc. 1017, p. 6(“Daewoo . . . engaged Forest2Market to provide analysis and
expert opinion of the sustainability of pine pulpwood supply to its pine primary chip exports o
of Florida’'s Port of Jacksonville),” seealso Doc. 10112, p. 3(showing anothestumpage
analysis performed by Forest2Market, “The Wood & Fiber Supply Chain Experts,” in respons
to Daewoo America’s requggt Third, in performing Daewoo’s requested analyses
Forest2zMarkethad to lookbeyond the dta widely availableto other industry participants
subscribing to its databgsand run specialized comparisondirectly contactreferencs, and
conduct online researchSeeDoc. 1017, p. 6.) In these way#he Forest2Market reporten
their face,appear to bexpert reports generated specificatly Daewoo long after this litigation
commencedand as suchwould not beadmissiblewithout expert testimony See Fed. R.
Evid. 702, 802.

Additionally, Daewoo has offered no support for its argument that these documents fz
within the cited hearsay exception&s to Daewoo’s business records argumémsdéreportsdo
not appear to have beenade at or near the time of the events they purport to docluasent
required by Federal Rule of Evidence 88)8A) and instead includestrospectiveanalyss of
market conditionsin some cases dating back yea(Seeg e.g, Doc. 10112, . 3-4.) Indeed,

Daewoo intends to offer these reports as evidence of market conditions at the émméngted
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the agreement with Logisteeven though the reports were prepared long after the termination.

Additionally, there is no indication that these records were kept in the course of Daewod
regularly conducted business activity or that making these reports was a regutiae mhthat
activity. Fed. R. Evid. 803(6)(B)—{C Furthermore, the business record exception to the hearsa

rule doesnot overrice the rules governing opinion testimonyan Der AA Invs, Inc. v. C.I.R,

125 T.C. 1, 6 (2005(citing ForwardCommcns Corp. v. United States, 608 F.2d 485, 510 (Ct.

Cl. 1979) (“If Fed. R. Evid. 803(6) were deemed to override the rules governing opinion
testimony, it would allow the introduction of opinion testimony by lay witnesses in timedba
report as to scientific, technical, or other specialized matters and would alle@xp&rt to
express his opion in a report without being subject to cresamination on the facts and data
underlying that opiniori).

Daewoo’s argument that the Forest2Markieicumentsare market reports generally
relied upon by the public or by persons in particular occupationerufederal Rule of
EvidenceB03(17) is equally unavailing. These reports appear to have been prepared solely
Daewoo’s use. Indeedhe agreement between Forest2Market and Daewoo regarding th
preparation of the reports includes a confidentiality provision. (Doc-1201p. 5-6.)
Moreover, Forest2Market included the notation “Business Confidential” oeplogts and these
reports have been filed under seal pursuant to a protective order in this &se.e.d.,
Doc. 101-7.)

Furthermore,a ruling that Daewods Forest2Market reports are admissitidespite
noncompliance with Rule 2&ould unfairly prejudiceLogistec. Logisteavould need leave to
depose the authors of the Forest2Market reports about the information contaieed dher

likely would seek to designate a rebuttal expdsoth of which are not feasible in the time
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remaining before trial. Accordingly, Daewoo’s untimely disclosed Forest2Market repantsst
be excluded from evidender these additional reasondnsofar as Logistec seeks to exclude
these documents as untimely expert reports, Logistec’s Mot@GRANTED.

V. Daewoo’sMotion in Limine Regarding Logistec’s Trial Exhibits (Doc. 103)

Finally, Daewoo moves the Couxt exclude certain items appearing on Logistdcial
Exhibit List, citing variousFederal Rules of Civil Procedure, Federal Rules of Evidence, anc
portions ofGeorgialaw in support. $eegenerallyDoc. 103.) Importantly, Daewoo does not
seekto exclude Exhibits 5152, and61 in their entirety. $ee id. at pp. 6-7.) Rather, Daewoo
asks that Exhibit 51 be redacted to exclude language referring to settlemerativegodind that
Logistec renam&xhibits 52 and 6bn the Trial Exhibits Ist so as not to include the term “truck
tipper.” (d.) Logistec’s Response opposes each of these requestBngners the admissibility
of the exhibits in their entiretygeegenerallyDoc. 114), to which Daewooak filed a Reply
largely reiteratingghe arguments set forth in its MotioseggenerallyDoc. 121). The Court
rules as follows:

1. Exhibit 5: Guarantee Instrument

For the reasons stated on the record at the hearing, Daewoo’s Motion as to Exhibit 3
GRANTED. Logistec may not offr the guaranteengtrument as evidence in its casechief.
However, as mentioned at the hearing, if Logistec believes at trial that this evidsroecbme
relevant for reuttal Logistec mayaise the issue to the Court at that time.

2. Exhibit 23: Unsigned Agreement

For the reasons stated on the record at the hearing, Daewoo’s Motion in thisisegard
DENIED without prejudice in that theCourt declines to rule on thadmissibility of the

unsigned agreemeat this time. Should Logistec seek to pup this evidence at trial,ogistec
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must lay the proper foundatigrand Daewoanay revisit its objections to admissibility, at that
time.

3. Exhibits 28, 29, 30, 34, 36, 39, 40, and 49: Documents to Support Logistec’s
Allegation of Contrived Excuse

Daewoo’s counsel representedt the hearing that Daewoproduced each of the
documents in these exhibited Logistec during the discovery period. Based on this
representationthe reasons stated on the record at the heaandthe Court’s findingin
Subpart l.4as to the admissibility of th®MegaharDaewoo America contracthis portion of
Daewoo’s Motion iISSRANTED in part andDENIED in part. The Motion iSDENIED in that
these exhibits relating to contrived excuseare elevant andwill be admissible at trial. The
Motion is GRANTED in that Logistec is ORDERED to rename Exhibit 28the Megaha-
Daewoo America contract, to refer specifically to Daewoo America rather theswid.”

4. Exhibits 32, 33, 35, 37, and 38: Additional Documents to Support Logistec’s
Allegation of Contrived Excuse

Daewoo’s counsel represented at the hearing Dewoo produced each of the
documents in these exhibits to Logistec during the discovery period. Based on tf
representation, and for the reasons stated on the record at the hPagmgo’s Motion to
exclude these documenssDENIED. These exhibits are relevant and admissible.

5. Exhibit 51: Unredacted Termination Letter

For the reasons stated on the record at the hearing, and consistent with trser@imgyt
as to this lettein Subpart 1.1, this portion of Daewoo’s Motion GRANTED. Logistec is
herebyORDERED to redact the language, “by March 17, 2013 (90 days from our December 1

2012 letter to Ingrid Stefancicjtom its Trial Exhibit 51. (SeeDoc. 103-6.)
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6. Exhibits 52 and 61: “Logistec Truck Tipper Testing Records” and
“Demonstrative Video of Truck Tipper Testing in 2013”

For the reasons stated on the recorthathearing, Daewoo’s Motion as to Exhibits 52
and 61 iISGRANTED. Logistec is hereb@RDERED to rename these exhibissich that the
term*“truck tipper” does not appear therein.

7. Exhibits 62, 63, 64, 65, 66, and 67: Sworn Statements and Demonstrative Aids

For the reasons stated on the record at the hearing, Daewoo’s MdIBNIED in that
the Courtdeclines to strike any of these exhibitstlas time. As instructed at the hearing,
Exhibits 62, 63, 64, 65, and 66, which contsiivorn statementsf withessesvho may testify at
trial, may berelevant and admissible for impeaodnt purposes only.Exhibit 67, a general
catchall for demonstrativeaids may remain on Logisteg’ Trial Exhibit List with the
understanding that any demonstrative aid presertdédah must depictonly mattersalready
admittedinto evidenceand cannot introduce any newaterial In addition, the padies are
expected to work together on exchangingndestrative aid at a time permitting adequate
review prior totrial.

SO ORDERED, this 17th day of June, 2015.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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