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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
MEGAN CONTINO and BRIAN CONTINQ
Plaintiffs, CIVIL ACTION NO.: CV214-146
V.

WINN-DIXIE STORES, INC,

Defendant.

ORDER

Presently before the Court are Plaintiff Brian Contino’s Motion to Compel {2ésgo
(Doc. 28) to which Defendant has filed a Response (Doc. &), the parties’ Joint Motion for
Extension of Time to Complete DiscoveBydc. 29). The Court held a hearingn these Motions
on April 29, 2015. (Doc. 33.) For the reasons stated on the rextotide hearingand as
supplemented belowRlaintiff's Motion to Compel Discovery iSSRANTED in part and
DENIED in part (Doc. 28), and th@arties’ Joint Motion for Extension of Time to Complete
Discovery iSGRANTED (Doc. 29).

l. Motion to Compel Discovery(Doc. 28)

In his Motion to Compel Discovery, Plaintiff Brian Continontends thabefendanthas
failed to respond, in whole or in partp certain portions of Plaintiff's First Request for
Production of Documentand First Interrogatories. (Doc. 28, pp2]) In particular,Plaintiff
maintains that Defendant has refused to produce documents or theggsraximatelythirteen
areasandhas providedncomplete answers tfour interrogatories (Id. at pp. 2, 4.) Plaintiff
asks that the Coudrder Defendant tadisclosethe items andinformationrequested and, as to

any matterwithheldon the basis of privilege, provide a copy to the Céurin camera review
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and a privilege log t®laintiff. (Id. at p. 32.)Defendant’s Response urges the Court to deny
Plaintiff’'s Motion, because each of the discovery requests is impropemirandbr substance.
(Seegenerally Doc. 30.)

At the hearing, the Court listed fourteen areas of discovery contentions raiBéairiff's
Motion, and the parties agreed that this list encapsulated the parties’ slispgkendant made
specific objections in its discovery responses, ambtly stoal by thoseobjectionsat the
hearing. Plaintiffalso largely stood by its Motion to Compeds toeach issue The Courts
ruling on each of the areas of contenti®as follows:

1. Timing of the Store Surveillance Video

As stated on the record at thearing, the Court declines to delay the production of the
store surveillance video any further pe8ifically, morethan six months have passsidce the
parties’ Rule 26(f) conferencen October 28, 2014, and the parties have made virtually no
progress on discoverySéeDoc. 20, p. 1.) Consequentlyjs too late for staged discovery, and
this portion ofPlaintiff's Motion isGRANTED. Defendant must immediately produak store
surveillance footage from the store where the accident occtiva¢éd has preserved from the

date of the incident. Seee.qg.,Gardner v. Norfolk S. Corp., 299 F.R.D. 434, 439 (D.N.J. 2014)

(denying a party’s motion to delay production of a surveillance video until &dieng

depositions)Cornell v. Jim Hawk Truck Tiker, Inc., 297 F.R.D. 598, 603 (N.D. lowa 2013)

(same);Babyage.com, Inc. v. Toys "R" Us, Inc., 458 F. Supp. 2d 263, 266 (E.D. Pa. 2006)

(same)Jerolimo v. Physicians for Women, P.C., 238 F.R.D. 354, 357 (D. Conn. 2006) (same).

1 At the hearing, the Defendant noted that due to the passage of time, likely only a pohéon of t
store surveillance video remainetherefore, the Court need not place any additional limits on
the scope of the video production.



2. Incident Report
Defendants counselhas agreed to provide a redactedpy of theincident report to
Plaintiff andto submitto the Courthe redacted copy as well as a sealenledacted copfor in
camera inspectionAs Defendant’s counsel represented at the hearing, it will redact information
that consists of work product from the copy produceBl&ntiff. For the reasons stated on the
record, Plaintiff's Motion on this issues GRANTED to the extent of Defendant’'sounsel’s
representation anBENIED insofarasit requests amnredactedrersion of the report.Should
Plaintiff, upon receivingnd reviewinghe redacted incident reppfind that itis an insufficient
reponse to his discovery requestwill be Plaintiff's obligation tofurther raisethe issuewith
the Court.
3. Photographs of the Incident Scene
Defendant counselhas indicated a willingnessto produce all photographs of the
incident scene as an addendum to the redacted incident report; thete®rpprtion of
Plaintiff's Motion iSGRANTED.
4. Witness Statements
Defendans counselhas representedhat all of Defendant’'switness statementsare
contained in the incident repahdthat Defendant will not redact asyatementhat is an actual
declaration of a witnessvithout anymental impressions of the prepardss a resultPlaintiff's
Motion isGRANTED on this issue If Plaintiff should findthat Defendant has overredactbd
incident reporin this regardthenPlaintiff mayfurtherraise this issue.
5. Maps/Diagrams of the Incident Scene
According toDefendant’s counsgihe incident report may inclugediagrammarkingthe

location of the incident scenwithin Defendant’s store. Defendant’s counsel tasceded that



such adiagram,if it exists, will not be redacted frotine incident reportdisclosedto Plaintiff.
As theundersigned advised at thearing,jf Defendant hasny mapsor diagram®f the incident
scene that are not past the incident reportjt must turn these over tlaintiff as well This
portion of thePlaintiff's Motion iSGRANTED.
6. Employee Information
a. Picture I.D. Cards
Defendant’'s counsel has expressed uncertainty as to whether Defendapictiges
identification cardsfor its employees For the reasons stated on the record at the hearing,
Defendant must producany identification carcs containing thenames and photograploe$ the
employeeghat were working in the store in question at the time of the inetde@hetherworn
by the employeesr maintained electronicallyy Defendant-to the extent that these items exist.
Other identifying information, including social security numbers, should be reddelaitiff's
Motion as to employee picture identification carsiSRANTED .
b. Personnel Files
Having taken the discovenf Defendant’'s employeegersonnel filesinder advisement
at the hearing, this issue warrants further discussion hée.a general matter, employee

personnel files are discoverable under Georgia |&eLoitte Haskins & Sells v. GreeR70

S.E.2d 194, 19%6 (Ga. Ct. App. 1988).Neverthelessthe Court recognizes thatouts are
particularly cautious abouirdering the production of such files, given thensitive personal

information ®ntainedtherein SeeSanchez v. Cardon Healthcare Network, LLC, No. &2

902-J34JBT, 2013 WL 2352142, a*(M.D. Fla.May 29, 2013) €ollecting cases)see,e.q,

ReganTouhy v. Walgreen Co., 526 F.3d 641, 648 (10th Cir. 2008]stating thatemployee

personnel files are not “categorically eaftbounds” butthat “it is not unreasonable to be



cautious about ordering their entire contents disclosed -willly’). While courts inthe
Eleverth Circuit have applied a hditened standard of relevance as a prerequisite to disdavery
this context, Georgiaourts balance the competing discovery apdvacy interests not by
limiting access tahese materials-only a general showing of tevanceis required—but by

limiting the extent of their production and by entering protective ordé&€empare Royal

Bahamian Ass’n v. QBE Ins. Corp., 268 F.R.D. 692, 694 (S.D. Fla. Z8dq)iringa showing

that employee personnies are“[ Jrelevant to the primary issues” or “directly relevant foyan

other reason, such as impeachmgr@hdCoker v. Duke & Co., 177 F.R.D. 682, 694 (M.D. Ala.

1998) (equiring that the files be “clearly relevant” and “not available from otheicest)y with

DeLoitte Haskins & Sells370 S.E.2d a196 (stating that such files are relevant if they ‘ane

some way reasonably calculated to lead to the potential discovery of adenessd#nce” and
that a courbrder in this context should be “protectiv@ct prohibitive”).

Plaintiff has demonstrated that the employee personnekétpgestedre relevant to the
primaryissue of negligengén that the filesare reasonably calculated to ldadhediscovery of
evidenceof employee work historyadmissibleto show notice or knowledge of the alleged
hazard. (Doc. 28, p. 23.)At the hearingPlaintiff's counsel also submittetiat the personnel
files are relevantfor impeachment purposes.However Plaintiff has not established the
relevance of, and thus is not entitled discover portions of the personnel files containing
sensitive personal information. Furthermore, the countervailing privacy intepéstbe
employees warraninhiting the extent ofliscoveryin this regard.Consequently, Defendant shall
redact from the produced personnel files irrelevant personal information includicig) s
security numbers; statements of earnings, wages, and withholdings; benefiteststeand

medical history.



The employees’ privacy interests also warrant the entrg pfotective ordeas to these
files. “The [Clourt may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expErde.R. Civ. P. 26(c)
Good causeexistshere, based obefendard’ and its employeésnterestsin maintainingthe
privacy and confidentiality ofny internal disciplinary reports, performance evaluaticasd
otherrecordsthat may be disclosed Riaintiff in the personnédiles.

For these reason®laintiff's Motion isGRANTED in that Defendant must produce the
employee personnel files requested BXXNIED in that the Court has limited the contents to be
disclosed and enters the following protections:

I.  All employee personnel filesr copies thereothat areused or exchanged
in this litigation mustbe marked'CONFIDENTIAL” on the faceof the
file and on each page contained therein.

ii.  The parties must treat the personfilels as confidentiglonly to beseen
by the parties, #@ir attorneys, and theivitnessesupon notice of their
protected natureand only to be usedfor the purposes oflitigating or
attempting to settlthe present action.

iii.  Any document, including a transcript, that contains information from the
personnel files and that a party seeks to file withGbart must be filed
under seal, in accordance with the Local Rules of this Court.

iv.  Upon termination othis action including the time for appeaplaintiffs
must return to Defendant or desy all personnel files, and any copies

thereof, received pursuant to this Order.



7. Reports from Prior Incidents on the PremisegNovember 3, 2010 present)

The undersigned also todRlaintiff's discovery requestegarding reports from prior
incidentsunder advisement following the hearinPefendant’s eportsfrom other incidentsre
subject to workprodud protectionfor the same reasomsflectedon the recordasthe incident
report involving PlaintiffMegan Contino. Seesupra Subgrt 1.2. However, vhile the work
product doctrine protects against the discovery of the incident reports thespdeefendant
neverthelessnust provide a privilege logbriefly describing the nature of the incident reports
withheld—including each incident'slate,locationwithin the storewhere the incident occurred
nature of the alleged hazamivolved (i.e. wateror other substancegnd the employee that
prepared the incident reporgeeFed. R. Civ. P. 26(b)(5)(A)(ii).

Defendant’s objectiorto the relevanceof this request lacgkmerit. Georgia courts

considerevidence ofrior incidentsin slip-and{fall cases See,e.qg.,Food Lion, Inc. v. Walker

660 S.E.2d 426, 429 (Ga. Ct. App. 2008) (“When a proprietor has notice of the risk of a
particular hazard, we have found that a jury question arises as to the reasonalblarstese’s

inspection procedure.”); Pickering Corp. v. Goodwin, 534 S.E.2d 518, 520 (Ga. Ct. App. 2000)

(“It is possible that, based on a prior history of such a number of similar hazardougoesir
or other facts that would put a proprietor on notice of the likelihood of the subgdent
occurring, such fact would create a correspondingly higher duty on the proprietor to take

appropriate prophylactic measures.8ge also Briglevich v. Liberty House Rest. Corp., 626

S.E.2d 625, 626 (Ga. Ct. App. 2006) (finding no abuse of discretion where a trial court
prohibited a plaintiffrom discussing previous skgndfall occurrences in her opening statement
but allowed her to introduce this evidence later at trid) addition,lateroccurringfalls could

shed light orsulsequent remedial measures, evidence of which is admissidedryia if the



defendant openthe door to the issueSeeBriglevich, 626 S.E.2d a625-26 (citing Brooks v.

Cellin Mfg. Co, 306 S.E.2d 657, 65@a. 1983)). While the Court is ngpresentlyruling on the

admissibility of such evidence in this casat is sufficient for discovery purposes thathe
informationrequesteatould lead to the discovery atimissible evidence

Defendant’'s objection to breadif this request isnegatedby Plaintiff s counsel's
modification of the request at the hearirijaintiff s counsetepresented at the hearing that this
request is intended tencompasonly slip-andfall incidents Additionally, the requests
sufficiently tailored toincidents occurring atthe store in questior—which, contrary to
Defendant’'sargument, need not be narrowed to otilg floral departmertand to the time
period of November 3, 2010, through the preseBeeDoc. 28, p. 24.)

Based on the foregoing, Plaintiff's Motiat GRANTED in part andDENIED in part
as to thisdiscoveryrequest. Defendant must produce a privilege log disclosing the nature of the
incident reports meeting Plaintiff's request, as amended at the hedbaftgndant need not
produce thectual incident reports.

8. Prior Complaints/Lawsuits Against Defendant(November 3, 2010 present)

As to Plaintiff's request regarding prior complaints and lawsuibéwithstanding the
initial breadth ofPlaintiff’'s discovery requeshis counsel modified this request at the hearing to
include only complaints and lawsudsising out ofslip-andfall incidentsatthe storen question
during the relevant time period. For the reasons stated oadbel, and based on the foregoing
discussion regarding evidencogother incidentsPlaintiff's Motion, as amended, GRANTED.

9. Inspection/Maintenance Reports for the Incident Site(seven days befordo seven
days after the incident)

Defendant’s counséias represented that Defendant’s procedureefgulaty inspecting

and naintainingits floors and floral departmerdoes not includexecuting anysweep shest



logs, repair reports, or other written documentatiBecause it appears ththese records simply
do not exisiafter a reasonable seay¢Haintiff's Motionas to inspection/maintenance reports for
the incident siteis DENIED as moot.

10. Prior Inspection Reports for the PremisegNovember 3, 2010 present)

At the hearing, Plaintiff £ounsel clarifiedhat, his request for prior inspection reports of
the premiseseeks reports of safety inspections or audits performed by outside parties, such as
governmental agencies or insurance carriers, tsmyears prior to the incidetd the present.
Defendant’s canselwas uncertain, but could not confirmhether anyuch records exist fothe
floral department. For the reasons stated on the recdthintiff's Motion is GRANTED.
Defendant must conduct a reasonable searcdetermine whether any inspection reports
responsive to Plaintiff's requeskist, and if so, Defendant must produce thelamtiff.

11.Policies and Manuals

Plaintiff’'s counsel has limited his discovery request for policies and matwaislude
Defendant’s policies and manualslating toinspecting the premisegreventingslip-and{all
incidents recording, preserving, and deletisgrveillance videdootage; and providingyift
cardsto customersfter an incident For the reasons stated on the rec®ldjntiff's Motion, as
modified at the hearing, GRANTED. Defendant mugtroduce opies ofany written policies
and manuals, ana written descriptiorf any spoken or understood policidsatare responsive
to Plaintiff’'s modified request.

12.Insurance Policy

Plaintiff's Motion seeking the production of information regardidgfendant'sexcess

insurance carrieis GRANTED for the reasons stated on the recorfiee Fed. R. Civ. P.

26(a)(1)(A)(iv). If Defendanthas multiple levels of excess carrieBefendantmust at least



discloseresponsive information for tHest level of excess coveragédf Plaintiff, after reviewing
this information believes that the relief sought in this action may exceed the first level of excess
coveragePlaintiff should confer with Defendant to obtahme information for the next Vel or
levels. As stated on the record, it is the Court’s expectation that counsel willowoperatively
to resolve this issue.
13.Documentation of Changes to the Incident Site
Based on Defendanti®presentation that there have been no substantial changes to the
floral department sinc®laintiff's incident this portion ofPlaintiff's Motion is DENIED as
moot. ShouldPlaintiff's further discovery efforts reveatlevant modificationsPlaintiff may
seekto revisit this issue.
14.Interrogatories
a. Verified Responses
Defendant’s counsel has agreed to verify Defendamesrogatory response®laintiff's
Motion isGRANTED.

b. Defendant’'s Factual Bases for its Defenses argkefendant’s Account of the
Incident

Plaintiff s counsel has indicated thBefendant'sproduction of the store surveillance
videowill likely obviatethe need foresponses to interrogatoriesjuesting the factual bases for
Defendant’s defenses and its account of the incidéatordingly, Plaintiff's Motion as tothese
interragatories iDENIED AS MOOT.

Il. Joint Motion for Extension of Time to Complete Discovery (Doc. 29)

The parties’ Joint Motion askl the Court to extend the current discovery deadline of

June 1, 20150r, alternatively, to stay theurrentdiscovery deadline pending the Court’s ruling

on Plaintiff's Motion to Compel Discovery. (Doc. 29, p. 1.) The parties expthihat the

10



discoveryissues set forth irPlaintiffs Motion, along with scheduling conflicts, prevedt
compliance with the current discovery deadlingl. &t p. 2.) The parties further subnetd that
they hadyet to schedulelepositionsof Plaintiffs and amedical examinationf Plaintiff Megan
Contino. (d. atp. 2.)

As stated at the hearing, the Court finds that much, i&hotof the delay in this case was
preventable. However, in the interests of fairness and just adjudication, the iGdaithat an
extension is warranted. Thereforer the reasons stated on the record pidudies’ joint Motion
is GRANTED. It is ordered that the discovery period é&gended up to and includidgly 15,
2015. The partieshallfile a status report byuly 17, 2015° All other deadlines arextended

accordingly, such that the last day for filing all civil motieAsicluding Dauberimotions but

excluding motions in limine-is August 17, 2015and a joint proposed pretrial order is due by
October 19, 2015

SO ORDERED, this 12th day of May, 2015.

/ o LF

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2 A Status Report Form shall be provided by the Courtroom Deputy Clerk for use in reporting to the
Court. The parties are directed to contact the Deputy Clerk to obtain the Form aadh® centent and
format contained in this Form.
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