Boyc"v. Experian Information Solutions, Inc. et al Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

MICHAEL BOYD,
Plaintiff, CIVIL ACTION NO.: 2:15¢cv-2

V.

EXPERIAN INFORMATION SOLUTIONS,
INC.; and WELLS FARGO BANK, NA

Defendants

ORDER

Before the Court is Defendarwells Fargés (“Wells Fargo”) Motion to Compel,
(doc. 34), andsecond Motion to Compel, (doc. 3DefendantExperianinformation Solutiofs
(“Experian”) Motion to Compel, (doc. 38), and Defendanf®int Motion for Discovery
Extension, (doc. 39). For the reasons set forth below, Defendants’ Mate@BRANTED.

BACKGROUND

Plaintiff filed this action onJanuary 5, 201%lleging that Wells Fargo transmitted false
credit information to Experiam violation of tre Free Credit Reporting Act5 U.S.C. § 1681,
after his exwife fraudulently opened an account using Plaintiffs name. (Doc.Hlgintiff
further alleges that Experian failed to properly maintas credit file and, thereforelid not
correcterroneos information contained within his credit reportld.) After the parties filed
their Rule 26(f) Report, (doc. 12), the Court entered a Scheduling Order on May 13, 201
(doc. 173. Pursuant to that Order, discovery in this case was diseptember 142015. The
parties filed a Consent Motion for Extension of Discovery Period through November 13, 201

(doc. 25), which the Court granted on September 10, 2015, (docTB&)parties filed a Second
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Consent Motion for Extension of Discovery Pertbdough February 11, 2016, (doc. 28), which
the Court granted in part on November 9, 2015, (doc. @@gringthat the parties conclude
discovery by December 14, 2015.

On December 14, 2015, Wells Fargo filed a Motion to Compel Discovery, (doc. 34
requestingthat the Court compel Plaintiff to (1) identify medical professionals who provideq
treatment for emotional distress; (2) produce documentation demonstratingehe af credit
damage; (3)provide credit historyreports for the relevant time periodnd (4) producdhe
powerof-attorney Plaintiff's exwife used to open the fraudulent account. (Doc. 33intiff
did not respond to Wells Fargo’s Motion to Compel. Also on December 14, 2@&lpatties
filed a Joint Motion for Extension of Discovery Period through February 12, 2016, (doc. 33
which the Court granted on December 29, 2016, (doc. 36).

On February 11, 2016, Wells Fargo filed a Second Motion to Compebc. 37.)
Having received only one credit history repfsdm Plaintiff, which predated hisdispute with
DefendantsWells Fargo requested that the Court order Plaintiff to execute an authorizatig
allowing Equifax to releaskis credit history repoytor, in the alternative, to compel Equifax to
produce Plaintiff's records.Id.) Wells Fargo also requestédat the Court compel Plaintiff to
produce his credit reports and documentation of his calculation of damages, aterbqués
first motion to compelWells Fargaequestedttorneys feesn each of its motions to compel.

The following day, on February 12, 2016, Experialso filed a Motion to Compel
DiscoveryResponses. (Doc. 38As Plaintiff has, to date, provided no responses to any of its
discovery requests, Defendant Experian moves the Court to compel Plaintiff tocgprodu

responses to Experian’s first set of interrogatories and first req@@stproduction. (1d.)

Defendants also filed a Motion for Discovery Extension, (doc. 39), on February 12, 201p.

n



Defendants request that the Court extend the disg@ezrodfor thirty daysfollowing its ruling
on Defendants’ motions to compel.

On February 29, 2016, Plaintiff fled Responses in Opposition to Defendant Well

Fargo’s Second Motion to Compel and Defendant Experian’s Motion to Compel. (Docs. 42, 48.

In his firstResponse, (doc. 42), Plaintiff stated that “Plaintiff cannot produce documents whig
the Plaintiff does not have,” and in his second Response, (do®IdBitiff informed the Court
that he had “served full answers [tExperian’s] Interrogatories and Regst for Production of
Documents’ Contrary to Plaintiff's assertion, Experian has not received responses to i
discovery requestsThe Court held a hearing to address these Motions on March 22, 04.6.
the reasons stated on the record at the heanmas supplemented beloWells Fargo’s
Motions to Compel Discoveryare GRANTED, (docs 34, 37, Experian’s Motion to Compel
Discovery iISGRANTED, (doc. 38)andDefendantsMotion for Discovery Extensiofdoc. 39),

is GRANTED in part.*

! Should any future discovery disputes aribe, partiesmust attempt tdirst informally resolve all

discovery issues and disputes without the necessity of Court infervent that regard, the partiese
first required to confer and fully comply with Rules 26(c)(1) and 37(a)(2heo Federal Rules of Civil
Procedure, and Local Rule 26.5, by undertaking a sincere, good faith effort to sglte i@l differences
without Court action or intervention. In the event that reasonable, good faith efforts lesvenhde by
all parties to confer and attempt to resolve any differences, without suteepsyties are then required
to schedule a telephonic conference with the Magistrate Judgeefifoantotry to resolve the discovery
dispute prior to the filing of any motions. The parties shall exhaustr8tiaviio steps of the process
before any motions, briefs, memorandums of law, exhibits, depositiwsciiats, or any other discovery
materials areited with the Court.

If the dispute still cannot be resolved following a telephonic conference métiviagistrate
Judge, then the Court will entertain a discovery motion. In cdienewith the filing of any such
motions, the moving party shall submit the appropriate certifications toche &s required by Federal
Rules of Civil Procedure Rules 26(c)(1) and 37(a)(2).

The Court will refuse to hear any discovery motion unless the partiesnade a sincere, good
faith effort to resolve the dispute antlat the aboveidentified steps have been strictly complied with. A
failure to fully comply with all of the prerequisite steps mayulei a denial of any motion with
prejudice and may result in an award of costs and reasonable attorney’s fees.




DISCUSSION

Defendant Wells Fargo’s Motionsto Compel Discovery (Docs 34, 37)

Federal Rule of Civil Procedure 26 provides that a party may obtain discoveryyof “ar
nonprivileged matter that is relevant to any party’s claim or defense.” Fedv.RR.Q6(b)(1).
Upon a showing of good cause, a court may order discovery of “any matterntetevine
subject matter involved in the actionld. Further, aparty may requeshatthe opposing party
produce documents or items within the scope of discovery and in another party’s possessio
control. Fed. R. Civ. P. 34(a)(1)X"party may serve on any other party a request . . . to producs
and permit the requesting party or its representative to inspect, copy, testule she
following items in the responding party’s possession, custody, or control: (A) amyates
documents or electronically stored information . . . "WWhen a party fails to answer an
interrogatory or fails to produce a requested document or item, the Court deayhat party to
respond. Fed. R. Civ. P. 37(a)(3)(B)€iy). Furthermore, Federal Rule of Civil Procedure
37(a)(4) states, “[flor the purposes of this subdivision (a), an evasive or incomdigteation,
answer, or response must be treated as a failure to disclose, ansesppad.”

A. Interrogatories 11and 13

In the case at hand, Wells Fargoknowledge tha any deficiencies in Plaintif$
Response tas Interrogatorieshave been resolved by Plaintiffrecentsupplementatiomf his
prior responses Accordirgly, the portions ofVells Fargés first Motion seeking responses to

these discovery requests are now moot.
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B. Request to Produce No010: Calculation of Damages

In its Request to Produce No. Mells Fargorequested that Plaintiff “[p]Jroduce all
documents a@dencing or relating to Plaintiff’'s calculation of the amount of damages claimned
have been suffered[.]{Doc. 34, p. 8.) Plaintiff indicated both in his Response to Defendant’g
Second Motion to Compelnd at the hearingonducted on March 22, 201#at he does not
possesany documentation regardinigis calculation of damagesHowever, in his deposition,
Plantiff claimed that his wife hasopies ofdocuments responsive to Wells Fargo’s requést
at p. 9.) Moreover, sadiscusseat the hearing, this request is broader than merely a line iten
calculation of Plaintiff's damages. It also requests copies of docuthantsvidence or relate to
Plaintiffs damages. The request would include, for example, documents téet treinsations
or contracts that Plaintiff constitutespresentportions of his damages. Thu® the extent
Plaintiff possesse®r may obtain responsivedocumentation regarding his calculation of
damagesthe CourtGRANTS that portion ofWells Fargo’sMotion. Plaintiff is ORDERED to
provide any documentation evideimg hiscalculation of damages @efendants’ counsel on or
beforeApril 15, 2016.

C. Request to Produce Nol17: Power of Attorney

In its Request to Produce No. Wells Fargarequested that Plaintiffroduce the expired
powerof-attorney which he purports his-@ife used to open a fraudulent account in his name
at Wells Fargo Bank.(Doc. 34, p. 10.) Initially, Plaintiff partially produced the requested
document, but omitted the portion of the powéattorney containing its expiration date. At the
hearing, Plaintifs counseindicated thahe had in his possession a complete copy of the power

of-attorney, but failed to produce tb Defense counsel. Accordingly, tie Court further




GRANTS that portion ofWells Fargts Motion requesting a complete copy of the powakr
attorney andDRDERS Plaintiff to produce thdocument immediately.

D. Request to Produce No5 and Wells Fargo’sSecond Motion to Compel

In its first motion to compel, (doc. 34Wells Fargo requested that Plaintiff produce
copies of his credit history reports encompassing the relevant time periothg Plaintiff s
deposition on December 8, he testified tharegularly checksis credit score by accessing a
CreditKarma “app’on his phone. (Doc. 37, p. 8 n.Despite this testimonglaintiff produced
only one credit history repottiatpre-dates his dispute with Defendants.

As a result of Plaintifs failure toproduce adequate documentation regarding his credif
history, Wells Fargoattempted tosubpoena thosdocuments from Equifax.(ld. at p. 5.)
Equifax, howeveryefuses tarelease the documents Wdells Fargo without Plaintiff's written
authorization. (Id. at p. 6.) Accordingly, Wells Fargorequestedn writing, on two separate
occasionsthat Plaintiff provide thewritten authorization, but received no respons@d. at
pp. 67.) Wells Fargonow moves theCourt to orderPlaintiff to produce a fully executed,
notarized authorization form so thdat may obtain the requesteddocuments from Equifax
Defense counsehttempted, in good faith, on two separate occasions to oisimirmation
regarding Plaintiff's credit history, but has receivegitherthe requestedocumentation or a
signed authorizatioform from Haintiff. As stated at the hearinfpe Court als€&SRANTS this
portion of Wells Fargés Motion. Plaintiff is ORDERED to sign the authorization form

allowing Equifax to release his credit history report to Defendgmpril 15, 2016.




Il. Defendant WellsFargo’s Request for Expenses and Attorneys Fees
In addition to authorizing the Court to compel a party to provide requested discovery,
Rule 37 also authorizes the award of expenses and attorfemgsto a party that successfully
brings a motion to compelSpecifically, the Rule states:
If the motion is granted-or if the disclosure or requested discovery is provided
after the motion was filedthe court must, after giving an opportunity to be
heard, require the party or deponent whose conduct necessitated the motion, the
party or attorney advising that conduct, or both to pay the movant's reasonable
expenses incurred in making the motion, including attorney’s fees. But the court
must not order this payment if: (i) the movant filed the motion before attegnpti
in good faith to obtain the disclosure or discovery without court action; (ii) the
opposing party’s nondisclosure, response, or objection was substantially justified;
or (iii) other circumstances make an award of expenses unjust.
Fed. R. Civ. P. 37(a)(5)(A). “A reading of the Rule leads to the inescapable conclusithre tha
award of expenses is mandatory against a party whose conduct necessitatetd soncompel
discovery, and/or against the attorney who advised such conduct, unless the cotinafitios
opposition to the motion was substantially justified or that other circumstammt@®san award of

expenses unjust.”_Merritt v. htBhd. of Boilermakers, 649 F.2d 1013, 1019 (5th Cir. 1981)

(party opposing motion to compel liable for movingtparreasonable expenses and attorney’s
fees regardless of whether party opposing motion acted in bad faith).

In the case at hand, thers no dispute thatPlaintiff did not provide responsive
information to Wells Fargo’s Interrogatories 11 and 13 until after the FirsboM&d Compel.
SeeFed. R. Civ. P. 37(a)(5)(A) (Iff the disclosure or requested discovery is provided after the
motion was filefl] the court must, after giving an opportunity to be heard, require the party or
deponent whose conduct necessitated the motiario pay the movant’s reasonable expenses
incurred in making the motion, including attorney’s fees.”). Additionally, he provited

documenation regarding his calculation of damagesha credit historyreports, nordid he




provide authorization allowingWells Fargoto access his credit historySeeFed. R. Civ. P.
34(b)(2)(A) (“The party to whom the request is directed must respond in writihg@0 days
of being servedr . . . within 30 days after the parties’ first Rule 26(f) conferencg€®Fed. R.
Civ. P. 37(d(2)(A)(ii)) (The Court may order sanctions“# party, after being properly served
with . . . a request for inspection under Rule 34, fails to serve its answers, objectionisteor wr
responsé€). Moreover,Plaintiff had the opportunity to correct his failure to discldeeuments
pertaining to hiscalculationof damagedefore the Motion was filed in response Defense
counsel’'sNovember 20, 2015letter and December 82015, oral request during Plaintiff’s
deposition. (Doc. 344, pp. 45.) Plaintiff had asimilar opportunity to correct his failureo
produce his credit history reporPlaintiff had multiple opporturties to sign the authorization
form which would allowEquifax to release his credit history reportSe¢ Doc. 372, p. 3)
(describingDefense counsel'sequest at Plaintiff's deposition that he execute the authorization

form, followed by two additional written requestdjurthemore Plaintiff's initial disclosure of

the powerof-attorney formwas incomplete and evasive, as it did not include the page containing

the pertinentexpiration date.SeeFed R. Civ. P.37(a)(4)(“For the purposes of this subdion
(a), an evasive or incomplete designation, answer, or response must be treafaduas @
disclose, answer, or respond.’At the hearingconducted on March 22, 201Blaintiffs counsel
indicated that he hath his possessiom completecopy d the expired powerof-attorney
However, Plaintiff's counsel again failed to produce the documenelts Fargo.

Plaintiff offers nolegitimatereason foiis failure to timely respond to the interrogatories
or to providethe requested documentHe offered no response to the First Motion to Compel,
and, as to the Second Motion, imerely statethathas “not done anything to keep Wells Fargo

from [s]ubpoenaing records from Equifax” and that he “cannot produce documents which [h

e]



does not havé. (Doc. 42, p. 1.) However, in his deposition, Plaintiff stated thatragularly
checls his credit scoreandthat his current wife has access to documents concerning his credit
history. (Doc. 373.) Further, Plaintiff's counsel stated thatdred Plaintiffwould discusghe
authorization form followinghe deposition. (Id.) Therefore,despite his apparent ability to do
so, Plaintiff has neither produced his credit reports nor signed the authorization form
Accordingly, the Court findshat Plaintiff, without substantial justificatiofgiled to respondo
Wells Fargds Requests for Production. Further, the record showdNeds Fargoattempted, in
good faith, to resolve these disputes before moving for sanctions.

On this record, the Court wouldrdinarily be obligated to award Wells Fargthe
reasonable expensascluding attorney’s fees, requestedtsimotions to ompel Fed. RCiv.
P. 37(a)(5)(A). However, Wells Fardpas not provided any evidence of the amount of expenses
it incurred as Defensecounsel's law firm has not yet released gweor month’s billing

information See Monaghan v. SZS 33 Associates, L.P., 154 F.R.D. 78, 84 (S.D.N.Y. 1994)

(“As a general rule, a party seeking an award ‘should submit evidence supportimgutke

worked and rates claiméd(quoting Hensley v. Eckerhard61l U.S. 424, 433 (1983))). Thus,

the Court willgrantWells Fargdeave of14 days’from the date of this Ordéo supplemenits
motion for sanctionsvith a calculation of costs and fees incurred as a resuls ofiotions to
compel
1. Experian’s Motion to Compel Discovery Responseoc. 38)

The Federal Rules of Civil Procedure specifically provide an avenue for atpgrbge
guestions to a party by way of interrogatory. Fed. R. Civ. P. 33(a)(2) (“An interrpgatyr

relate to any matter that may be inquired into under Rule 26(b).”). Additip@alparty may

L

request the opposing party to produce documents or items within the scope of discovery an




another party’s possession or control. Fed. R. Civ. P. 34(af1pdfty may serve on any other
party a request . . . to produce and permit the requesting party or its represeatatspect,
copy, test, or sample the following items in ttesponding party’s possession, custody, or
control: (A) any designated documents or electronically stored information). Wkien a party
fails to answer an interrogatory or fails to produce a requested documearhpthie Court may
order that partyo respond. Fed. R. Civ. P. 37(a)(3)(B){(iy). Furthermore, Federal Rule of
Civil Procedure 37(a)(4) states, “[flor the purposes of this subdivision (a), aiveevas
incomplete designation, answer, or response must be treated as a failuotose denswer, or

respond.”

Experian sent Plaintiff requests for discovery and interrogatories on July 20, 2015.

(Doc. 38, p. 1.) Plaintiff has neither objected to Experian’s requests and interrogatories,
provided any responsesld.(at pp. £2.) As required by Fed. R. Civ. P. 37(a)(1), counsel for
Experian hasin good faith attempted to confer with Plaintiff's counsel to obtain proper
responses tds discovery requests(ld. atp. 2.) ThoughPlaintiff's counseinformed the Court

at thehearingconducted on March 22, 2016, that he had responded to Experian’s interrogator
and requests for production, Experian has received no such respaadigonally, Plaintiff's
counsel was not able to produce copies of his discovery response to theatCGberthearing.
Accordingly, the Court will treat Plaintiff’'s counsel&ssasiveresponseas a failure to disclose,
and, therefore GRANTS Experian’s Motion to Compel Discovery Responses. (Doc. 38).
Plaintiff is ORDERED to respond to Experian’s first sef interrogatories and requests for
productionby March 31, 2015 Moreover, Plaintiff shall file a supplemental response to
Experian’s Motion to Compel on the Court’'s docket. In that Response, Plaintiff shallts

proof that he servelis discovery responses on Experian prior to the hearing. He shall state tl
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date that he previously sent the discovery responses to Experian and the mannetheensent
and he shall provide a copy of those discovery responses, including the cedffetece’
V. Defendants’ Motion for Discovery Extension (Doc. 39)

Defendants’Joint Motion asked the Court to extend the current discovery deadline @
February 12, 2016for an additional thirty (30) days after the Court rutes Defendants’
Motions to Compel. (Doc. 39, p. 1Defendantsexplained that the discovery issues set forth in
their Motions have preventatiem from preparing dispositive motiondd. (@t p. 2.) The parties
further requested additional time to condustdvery regarding a recently added party, Velocity
Investments, LLC (Id. at p. 2.)

As statedpreviously on record, the Court finds that an extensibtime is warranted
only as to the outstanding discovery issues presented in Defendants’ Motionsgel,Gsmvell
as limited discovery pertaining to the newly added defendant. Therefore, foasoasestated
on the record, the parties’ joint MotionGRANTED. It is ordered that the discovery period be
extended up to and includidMgay 1, 2016 Discowery during this time period shall be limited to
those issueaddressedby the Defendants’ Motisito Compel and limited discovery regarding
the newly added Defendant. The parties shall not engage in discovery measualesowntd
have been taken during the original discovery period.

CONCLUSION

For the reasons and in the manner set forth akideé&ndant’ Motions to Compel,

(docs. 34, 37, 38) atRANTED andDefendars’ Motion for Extension of Discovery Peripd

(doc. 39 is GRANTED for the limited period of timeand issues stated abovén addition,

2 At this stage, Experian does not seek fees and costsaraady Plaintiff's failure tawomply with his
discovery obligations. (Doc. 38, p. 3.)
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Defendant Wells Fargo is granted leave to supplement its motion for sandiiorasscalculation
of expensesandattorney’sfees associated with its motions to compel.

SO ORDERED, this 29thday ofMarch, 2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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