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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
JERRY ALLEN BAILEY,
Petitioner CIVIL ACTION NO.: 2:15<cv-14

V.

WARDEN, FEDERAL CORRECTIONAL
INSTITUTUION,

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Petitioner Jerry Bailey (“Bailey’), who is currently incarcerated at the Federal
Correctional Institution in Jesup, Georgia, filed a petition for writ of habeggig€qursuant to
28 U.S.C. § 2241. (Doc. 1.) Respondent filed a Motion to Dismiss, (doc. Spadegfiled a
Response. (Doc. 10.) For the reasons which folloRECOMMEND that Respondent’s
Motion to Dismiss beGRANTED, Baileys Section 2241 Petition bBISMISSED, and this
case beCLOSED. It is also myRECOMMENDATION that Baileybe DENIED in forma
pauperis status on appeal.

BACKGROUND

Bailey pleaded guilty to conspiradp sell, distributeor dispese cocaine and cocaine
base, in violation of 21 U.S.C. 88 841 a84b in August 1995 He was sentenced as a career
offender pursuant to the United States Sentencing Guidelines, resulting im@oB80term of
imprisonment. (Doc.4, pp. 3, 8 Baileyfiled a direct appeal, and the Fourth Circuit Court of

Appeals dismissed his appeal. (Doc. 8-8, p. 2.)
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Bailey filed a motion to vacate, set aside, or correct his sentence gusZhU.S.C.

§ 2255 in 1999which was dismissed as being untimely filg®oc. 84.) Bailey was able to get
one of his predicate state coadnvictions upon which his career offender status rested, vacateq
in 2005. (Doc. 8-6, p. 4.)

Since that time, Baileyas attempted to attack his designation as a career offender d
several occasions. For instancefile®l motiors for reduction of sentence pursuant to 18 U.S.C.
8 3582(c)(2), which were denied. (DoelB8pp. 1415) Bailey also filed a petition for writ of
error coram nois, which the trial court dismissed assaccessive Section 2255 motiomn
December 6, 2005. (Doc-8) Bailey filed another Section 2255 motion in the Western
District of North Carolinaon August 2, 2012, (doc.-®), which was also dismissed as
successive. (Doc-80.)

DISCUSSION

In his arrent Petition, which was filed odanuary 26, 2015, Bailayaintains he was
improperly sentenced as a career offender because one of his prior convictions'haxatesl
and requests to be resentenced. (Doc. 1, pp. 6B8iley asserts he can shohetremedy
afforded by Section 2255 is inadequate or ineffediivehallenge the legality of his sentence in

light of the Solicitor General’'s position iRersaud v. United States  U.S. |, 134 S. Ct.

1023 (Jan. 27, 2014)Id( at p. 11.)

RespondenassertBailey does not satisfy the savings clause of Section 2255 and cann(
proceed pursuant to Section 2241. Respondent avers Bailey was not sentenced abovs
applicable statutory range, and the Solicitor General’'s concessRersaud-that “[s]enteces

that exceed the statutory maximum, or that impose a statutory mandatory minimum based ¢

n

n
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legal error, are cognizable under the savings clause]is]’irrelevant to Bailey's claims.
(Doc. 8, p. 5) (internal citation omitted).
l. Whether Bailey can Foceed Pursuant to Section 2241

Ordinarily, an action in which an individual seeks to collaterally attack “thdiabf a
federal sentence must be brought under 8§ 2255,” in the district of conviction. 28 U.S.C.

§ 2255(a);Turner v. Warden Coleman FCI (Medium), 709 F.3d 1328, 1333 (11th Cir.,2013

abrogation on other grounds recognized by United States v. HiJl799 F.3d 1318, 1321 n.1 (11th

Cir. 2015). To utilize Section 2241 to attack the validity of a federal sentence or conviction,
petitioner must show that the remedy afforded under Section 2255 is “inadequate otiveéffe

to challenge the validity of a conviction and/or sentence. Taylor v. Warden, F@inkia 557

F. App’x 911, 913 (11th Cir. 2014).
The United States Court of Appeals for the Eleventh Circuit provides two “cbableo

which the savings clause” is applicabl&Villiams v. Warden, Fed. Bureau of Prispid3

F.3d 1332, 1343 (11th Cir. 2013). First:

[t]he savings clause & 2255applies to a claim when: 1) that claim is based upon

a retractively applicable Supreme Court decision; 2) the holding of that Supreme
Court decision establishes the petitioner was convicted for a nonexistent pffense
and, 3) circuit law squarely foreclosed such a claim at the time it othesiaasid

have been raed in the petitioner’s trial, appeal, or first § 2255 motion.

! Persauds of no precedential value as the Supreme Court did not issue a decision on théuherits
instead remanded the case to the Fourth Circuit Court of Appeals in light Soticetor General’s
position. TheFourth Circuit in turremanded the case to the Western District of North Carolina, and thaf
court has yet to rule on the merits of the Government’'s positiBarsaud v. United State€ase
No.3:12CV509 (W.D. N.C.). In fact, theourt granted th&overrments Motion to hold Persaud’s
Section 224 Petition in abeyance pending the Fourth Circuit’'s determinatidsnited States v. Surratt
No. 14-6851 (4th Cir.)ld. at Doc 15. According to the Assistant United States Attorney in that case, the
district judge determined “under circumstances identical in all relevant waysose thresented in
[Persaud’s petition], that [Surratt’'s] petition was not entitled tefelnder § 2241.”Id. at p. 2. In
Surratt the Fourth Circuit has affirmed the districucts determination but has stayed the issuance of its
mandate pending resolution of the petition for rehearing en Warder,United States v. SurratNo. 14
6851, (Sept. 14, 2015) (4th Cir.), ECF No. 71.
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Id. (alteration in original) (quotingVofford v. Scott, 177 F.3d 1236, 1244 (11th Cir. 1999)).

Second, the savings clause may apply when “a fundamental defect in sentencingdcaadrr
the petitioner had not had an opportunity to obtain judicial correction of that defect ealtier.”
(citations omitted) (internal quotation marks omitted).
The Eleventh Circuit‘retreatedfrom the purported threfactor test enumerated in
Wofford, calling it only dicta, and explain[ed] that [t]he actual holding ofWhefford decision.
. . Is simply that the savings clause does not cover sentence claims that could haseseden
earlier proceedings.”Turner, 709 F.3d at 1333 (alteration in original) (internal citation and
punctuation omitted). HoweveklVofford's holding establises two necessary conditiens
although it does not go so far as holding them to be suffieifarta sentencing claim to pass
muster under the savings claus#Villiams, 713 F.3d at 1343.
First, the claim must be based upon a retroactively applicable Supreme Court
decision. The second, and equally essential, condition is that the Supreme Court
decision must have overturned a circuit precedent that squarely resolvednthe cla
so that the petitioner had no genuine opportunity to raise it at trial, on appeal, or in
his first§ 2255 motion.

Id. “The petitioner bears the burden of coming forward with evidence affireiaghowing the

inadequacy or ineffectiveness of the § 228%edy.” Smith v. Warden, FCC Colemdrow,

503 F. App’x 763, 765 (11th Cir. 2013) (citation omitted). “A petitioner may not argue th¢

merits of his claim until he has opened the portal $2241proceeding by demonstrating that
the savings clause 8f2255(e)applies to his claim.’ld. (citation omited).

In Bryant v. Warden, FCC Colemdiedium,738F.3d 1253 (11th Cir. 2013), the United

States Court of Appeals for the Eleventh Circuit stated that, in order for a petibsteow that
his priorSection2255 motion was “inadequate or ineffective to test the legality of his detention,

he must establish that:
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(1) throughout his sentencing, direct appeal, and first 8§ 2255 proceeding, our
Circuit's binding precedent had specifically addressed [his] distinct prior state
conviction that triggered 8 924(e) and had squarely foreclosed [his] § 924(e)
claim that he was erreously senteced above the 1gear statutory maximum
penalty in 8§ 924(a); (2) subsequent to his first 8 2255 proceeding, the Supreme
Court’s decision irBegay|[v. United States, 553 U.S. 137 (2008)], as extended by
this Court to [the petitioner’s] distinct prior conviction, overturned our Circuit
precedent that had squarely foreclosed [his] 8 924(e) claim; (3) the new rul
announced irBegayapplies retroactively on collateradvwiew; (4) as a result of
Begays new rule being retroactive, [the petitioner’s] current sentence exceeds the
. . . Statutory maximum authorized by Congress in § 924(a)(5) the savings
clause in § 2255(e) reaches his pure 8§ 92Bé&sgjay error claim ofillegal
detention above the statutory maximum penalty [authorized].

Bryant 738 F.3d at 1274.

In Gilbert v. United States640 F.3d 1293 (11th Cir. 2011) (en banc), the Eleventh

Circuit majority determinedhat ‘the savings clause of § 2255(e) doesp®rmit a prisoner to
bring in a 8 2241 petition a guidelines miscalculation claim that is barred from fresented in
a § 2255 motion by the second or successive motions bar of § 22554D"F.3d at 1312“A
defendant who is convicted and then ties 8 4B1.1 career offender enhancemenangrother
guidelines enhancement, applied in the calculation of his sentence has not been convicted ¢
being guilty of the enhancement.ld. at 1320 émphasis supplied).[F]or claims of sentence
error, at leat where the statutory maximum was not exceeded, the point where findisyitso
own against error correction is reached not later than the end of the first round @fralollat
review” Id. at 1312. “[T]he savings clause does not apply to sentencing claims . . . where th

sentence imposed wavithin the statutory maximum.ld. at 1315.

Z “A second or successive motion must beified as provided in section 2244 by a panel of the
appropriate court of appeals to contafl) newly discovered evidence that, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear awvithaing evidence tt no
reasonable factfinder would have found the movant guilty of the offense; or (2) aulevofr
constitutional law, made retroactive to cases on collateral reviewhdySupreme Court, that was
previously unavailable.” 28 U.S.C. § 2255(h)YThe mere fact that such a [§ 2255 motion] is
procedurally barred by § 22%85statuteof limitations or restriction on second or successive motions does
not make itinadequater ineffective” Peddi v. Hobbs, No. 98994, 1999 WL 976242, at *2 (11th Cir.
Oct. 27, 1999).
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Bailey was convicted of violating 21 U.S.C. 88 841 and 846, and the statutoirpumax
sentence he faced was leastforty years’imprisonment 21 U.S.C. § 841(b\West1994)*
Bailey's sentence of 360 months’ imprisonment did not exceed the statutory maxinus, T
the Gilbert decisionbarsBailey’s claims, and he cannot proceed in this Section 2241 Petitiof
pursuant to Section 2255(e)’s savings clauBailey does not satisfy the savings clause, and the
Court need not address the relative merits of his Section 2241 PeBgmauseBailey has not
satisfied the requirements of Section 2255’s savings clause, he cannot “open théopangae

the merits of his claimDean v. McFaddenl33 F. App’x 640, 642 (11th Cir. 2005). Based on

these reasons, Respondent’'s Motion to Dismiss shouldGBANTED and Baileys
Section2241 Petition should HBISMISSED.
Il. Leave to Appealln Forma Pauperis

The Court should ab denyBailey leave to appeah forma pauperis. ThoughBailey
has, of course, not yet filed a notice of appeal, it would be appropriate to addregsgnes in
the Court’s order of dismissal. Fed. R. App.2R(a)(3) (trial court may certify thappeal of
party proceedingn forma pauperisis not taken in good faith “before or after the notice of appeal

is filed”).An appeal cannot be takeamforma pauperisif the trial court certifieghat the appeal is

not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in tHi

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceedyood faith when he seeks to advance a frivolous

% Pursuant to his plea agreemeadijley was responsible for “more than 1.5 kilograms of cocaine base[,]”
and “[c]onservatively Bailey was “believed to be responsible for between three and fivgraites of
crack cocaine[.]" (Doc. 82, mp. 2-3.) Depending on the amount of drugs attributable to Bailey at
sentencing, he could have faced a sentence of life imprison@@m1.S.C. 88 841(b)(1)(A) &B).

* “Any person who attempts or conspires to commit any offense defined in this sebcttagll be
subject to the same penalties as those prescribed for the offense, the commiskich wfas the object
of the attempt or conspiracy.” 21 U.S.C. § 84A.conviction under Sectior846 would necessarily
implicate arunderlying dfense, which in this case, was a violatiorRafU.S.C. § 841(a).
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claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslaegal

theories are indispubtdy meritless. Neitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eith&aw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis Béileys petition and the Respondent’'s Motion to
Dismiss there are no non-frivolous issues to raise on appeal, and an appeal would not be takg
good faith. Thusin forma pauperis status on appeal should DENIED.

CONCLUSION

Based on the foregoing, it is NIRECOMMENDATION that Respondent’s Motion to
Dismiss, (doc. 8), b&RANTED and thatBaileys petition for writ of habeas corpus, filed
pursuant to 28 U.S.C. § 2241, (doc. 1),lM&MISSED, and this case bELOSED. | further
RECOMMEND that Baileybe DENIED leave to proceeth forma pauperis.

Any party seeking to object to this Report and Recommendati@iRBERED to file
specific written objections withifiourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review ahe factual findings or legal conclusions of the Magistrate JuSge28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action.

nin




The filing of objections is not a proper vehicle through which to make new allegations ¢
present additional evidence. Furthermore, it is not necessary for a party & ey
arguments in objections.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
StatedDistrict Judge will make de novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magidtidge. Objections not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED
to serve a copy of this Report and Recommendation Bpday and Respondent.

SO ORDERED and REPORTED and RECOMMENDED, this 6th day of

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

November, 2015.




