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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
ROBERT D. BRUNS
Plaintiff, CIVIL ACTION NO.: 2:15cv-23

V.

CAROLYN W. COLVIN, Acting
Commissioner

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff contests the decision of Administrative Law Ju@deistine Long(“the ALJ” or
“ALJ Long”) denying his claim for a period of disability anddisability insurance benefits
Plaintiff urges the Court to reverse the ALJ’s decision and remand towartof benefits or, in
the dternative, remand for a new hearin@pefendant asserthatthe Commissioner’s decision
should be affirmed. For the reasons which follodlRHCOMM END the CourtAFFIRM the
Commissioner’s decision.

BACKGROUND

Plaintiff protectively filed an applicatioior disability benefits on March 30, 2012
alleging disability beginningon October 15, 2009, due tomultiple medically determinable
impairments’ (Doc. 1 p.2.) After hisclaim was denied initially and upon reconsideration,
Plaintiff filed a timely request foa hearing. Omugust 6, 2013ALJ Long conducted a hearing
in Orange, Californiaat which Plaintiff who was represented bgunsel appared and testified.
(Doc. 192, p.14.) Alan Boroskin a vocational expert, also appeared at the heatidg. ALJ

Long found that Plaintiff was not disabled within theeaning of theSocial Security Agt42
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U.S.C. 88 301¢t seg. (“the Act”). 42 U.S.C.88 423 & 416(i) The Appeals Council denied
Plaintiff's request for review of the ALJ’s decision, and the decision of the Atanie the final
decision of the Commissioner for judicial review. (Doc. 1,;&c. 19-2, p. 7.)

Plaintiff, bornon October 14, 1955wvasfifty -eight (58)years old when ALlLongissued
her final decsion. He has a Bachelor's degree in Geology and a Master’s degree in Einanc
(Doc. 192, pp. 22, 39; Doc.24, p. 3.) Plaintiff's past relevant work experience includes
employment as a financial advisand home care providerDgc. 24, p. 3; Doc. 27, p. 2.)

DISCUSSION
The ALJ’s Findings

Pursuant to the Act, the Commissioner has established -atépeprocess to tkrmine

whether a person is disabled. 20 C.F.R. 88 404.1520 & 416.920; Bowen V. Yuckert, 482 U|

137, 140 (1987). The first step determines if the claimant is engaged in “subgamtial
activity.” Yuckert 482 U.S. at 140. If the claimant is eggd in substantial gainful activity,
then benefits are immediately denietdl. If the claimant is not engaged in such activity, then
the second inquiry is whether the claimant has a medically severe impairncemlmnation of

impairmentsunder thée'severity regulatiori 20 C.F.R. 8§ 404.1520(c}% 416.920(c) Yuckert,

482 U.S. at 1441. If the claimant’s impairment or combination of impairmentsoissidered
severe, then the evaluation proceeds to step three. The third step requires a tieterofina
whether the claimant’s impairment meets or equals one of the impairments listed irdéhefCo
Federal RegulationSthe Regulations”and acknowledged by the Commissioner as sufficiently
severe to preclude substantial gainful activity. 20 C.F.R4&81520(d) & 416.920(d); 20

C.F.R. Pt. 404, Subpt. P. App._1; Phillips v. Barnhart, 357 F.3d 1232, 1238 (11th Cir. 2004).

the impairment meets or equals one of the listed impairments, the plaintiff is predigatadd.




Yuckert 482 U.S. at 141. Ithe impairment does not meet or equal one of the listed
impairments, the sequential evaluation proceeds to the fourth step. At step founmendé&ter
is made as to whethe¢he impairment precludes the claimant from performing past relevan
work, i.e., whether the claimant has the residuattional capacity*"RFC”) to performpast

relevant work. Id.; Stone v. Comm’r of Soc. Sec., 503 F. App’x 692, 693 (11th Cir. 2013). A

claimant’s residual functional capacity “is an assessment . . . of the da@meanaining ability
to do work despite his impairments.id. at 69394 (ellipsis in original) (quoting_ewis V.
Callahan 125 F.3d 1436, 1440 (11th Cir. 1997)). If the claimant is unable to perforpasier
relevant work, the final step of the evaluation process determines wikkéher able to make
adjustments to other work in the national economy, consideringdesreducation, and work
experience.Phillips, 357 F.3d at 1239. Disability benefits will be awarded only if the claimant
is unable to perform other work{uckert 482 U.S. at 142.

In the instant case, the ALJ followed this sequential process to determine thatf Pla
did not engage in substantial gainful activity during the period fremalleged onset date of
October 15, 2009, through his last insured date of September 30, @Dd€. 19-2 p. 16.) At
Step Two, the ALJ determined that Plainhitisa history of folliculitis infection, degenerative
disc disease of cervical, thoracic, and lumbar spine, and a ventral-Hheamgitions considered
“severe” under théseverity regulation,” 20 C.F.R. 404.1520(djlowever, Plaintiff's medically
determinable mental impairment of depression was consideregsenere. 1l.) The AlLJalso
determined that Plaintif§ medically determiride impairments did not meet or medically equal
a listed impairmentinder the Regulationsld( at pp. 16, 1§. ALJ Longfound that Plaintiff had
the RFC, through the date last insured, to perfdight work, except with some exertional

limitations on the amount that Plaintiff can carry, sit, stand, stoop, kneel, crouch,aavid cr
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Additionally, the ALJ limited Plaintiff from working in patient care activity in the Itiezare
industry (Id. at p. 18.) At the next stepLJ Long noted Plaintiff was able to perfornistpast
relevant work as inancial adviso@s it is actually and genelaberformed (Id. at p. 23.)
Il. Issues Presented

Plaintiff contends that the ALJ failed to apply the proper legal standards iyzigg
medicalopinion evidencdrom various treating physicians. (Doc. 24.[13-19) Plaintiff also
contendsthat substantial evidence does not suppine ALJ’s residual functional capacity
finding, including thecredibility finding. (Id. at pp. B-21.) Finally, Plaintiff allegesthatthe
Appeals Council improperly denied his claim by disregarding the new evidencétsdbnid.
atp 22.)

. Standard of Review

It is well-established that judicial review of social security cases is limited to questions ¢f

whether the Commissioner’s factual findings are supported by “substantidneg|” and

whether the Commissioner has applied appropriate legal standaadeelius v. Sullivan, 936

F.2d 1143, 1145 (11th Cir. 1991); Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990).

reviewing court does not “decide facts anew, reweigh the evidence orebsis judgment for

that of the Commissioner. Dyer v. Baamnt) 395 F.3d 1206, 1210 (11th Cir. 2005). Even if the

evidence preponderates against the Commissioner’s factual findings, the osurafftm a
decision supported by substantial evidenick.

However, substantial evidence must do more than create a suspicion of the existencq
the fact to be proved. The evidence relied upon must be relevant evidence wlasbrelke

mind would find adequate to support a conclusion. Ingram v. Comm’r of Soc. Sec. Admin., 4

A
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F.3d 1253, 1260 (11th Cir. 2007). The substantial evidence standard requires more than a




scintilla but less than a preponderance of evidem@ger, 395 F.3d at 1210. In its review, the
court must also determine whether the ALJ or Commissioner applied approprhtetaeglards.
Failure to delineate and apply the appropriate standards mandates that the fredwarated
and remanded for clarification. Cornelius, 936 F.2d at 1146.

V. Whether the ALJ Applied the Proper Legal Standards in Analyzing Medical
Opinion Evidence

Plaintiff assertshat the ALJ failed to apply the correct legal standard when analyzing th
medical opinions of his treating physicians. Specifically, Plaintiff allethed the ALJ
“essentially makes her own standard” and ignores the “Treating Physician Ruihe&h
evalwating the opinions of Drs. Ronald Schilling, Glenn Marsh&iliam Buster, and George
Hayter (Doc. 24,pp. 13-14.)Plaintiff argues that ALJ Long’s reasoning, that the credibility of
physicians retained in the context of workers’ compensation cases “must hdl\ycasfessed,
is “contrary to all of Social Security’s regulations, rulings, and the EleventhuiC# case law.”
(Id. at pp. 1415.) Instead, Plaintiff argues that because Drs. Schilling, Marshak, Basigdr
Hayter were the treating pkicians, their opinions “are most probativeld. @t p. 15.) Plaintiff
also argues thathe ALJ should not havaccordedless weight toDr. Schillings’ and Dr.
Marshak’s opinions simply because they misdiagnosed Plaintiff with a left ihdguemaia.
Additionally, Plaintiff contend<r. Buster’s opinions regarding Plaintiff's limitations should not
be disregarded because it is consistent with Dr. Schillingg’.afp. 16.)

Similarly, Plaintiff argues that the ALJ shouddsohave applied the “Treing Physician
Rule” to his treating psychiatrist, Dr. Hayter.ld( at p. 17.) Plaintiff contendsthat the ALJ
improperly disregarded Dr. Hayter’'s opinion, and that of examining psychologisBdbvin

Salkeld regarding Plaintiff's severe mental impairmenfld.) Plaintiff states that the ALJ
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improperly gave weight to or@ame examiner, Dr. Charlene Kriegld{ Additionally, Plaintiff
contends the ALJ did not consid@aintiff's low Global Assessment Functioning scores.

Defendantespondghat he ALJproperlyweighedthe medical opinios, including those
of the treating physiciansn light of the other evidence presentetUnder this standardhe
treating physician’s opinion is entitled to controlling weight only if the opinion isll*we
supported by medically acceptable clinical and laboratory diagnostic techragaesiot
inconsistent wh the other substantial evidence in the individual’'s case record.” (Doc. 27, p.
(internal cites omitted).Defendant avers thathe ALJproperly explained that such support was
not present in the medical evidence for Drs. Schilling’s, Marshak’s, Buster's awtkrid
opinions,and as such, there wgeod cause to weigh their opinemore lightly. Specificall,
Defendantpoints to the ALJ's observationthat the abovementioned doctorsisdiagnosed
Plaintiff's hernia, neverproperly cultured Plaintifffor a MRSA infection and that the
“radiculopathy” diagnosed by Dr. Schilling cited to the wrong diagnostimex@. at . 5-7.)

As for Dr. Hayter Defendantpoints tothe ALJs explanationthat the medical records from Dr.
Hayter’s clinical findings ofPlaintiff's depressed moodere “very inadequate, as the progress
notes did not contain mental status exatons or clear statements of diagnoses since
approximately 2000 through the alleged disability onset datd.”ai pp. 8-9.)

“Medical opinions are statements from physicians and psychologists or oteptable
medical sources that reflect judgmentsowbthe nature and severity of [the claimant’s]
impairment(s), including [the claimant's] symptoms, diagnosis and prognosig, [iiea
claimant] can still do despite impairment(s), and [the claimant’s] physical or mesttattions.”

Winschel v. Comm’r of Soc. Sec631 F.3d 1176117879 (11th Cir. 2011)alteration in

original) (quoting 20 C.F.R. 88 404.1527(a)(2)16.927(a)(2) “The law of this circuit is clear
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that the testimony of a treating physician must be given substantial or cobldeesght unless

‘good cause’ is shown to the contraryLéwis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997

(citations omitted).

“Good cause exists ‘when the: (1) treating physician’s opinion was not bolstetbd by
evidence; (2) evidence supported a contrary finding; or (3) treating physi®@aiiion was
conclusory or inconsistent with the doctor’'s own mabrecords.”” Winsche] 631 F.3d at 1179
(quoting Phillips, 357 F.3d at 1241). “The ALJ has wide latitude to determine what weight tq
assign to those opinions, so long as he operates within the regulatory and judrealdris.”

Zanders v. Colvin, No. CVv41282, 2013 WL 4077456, at *5 (S.D. Ga. Aug. 12, 2013). “For

instance, when discounting a medical opinion, he should consider several factors, intleding
examining relationship, the treatment relationship, the doctor's specializatiogther tle
opinion is amply supported, and whether the opinion is consistent with the retshrgtiting 20
C.F.R. 88 404.1527(& 416.927(c). “[T]he ALJ must state with particularity the weight given
to different medical opinions and the reasons theref®ihsche| 631 F.3d at 117%citation
omitted). Failure to “clearly articulate the reasons for giving less weight to theoopofi a
treating physician” is “reversible errorCewis, 125 F.3d at 1440 (citation omitted).

In making her determination as to how much weight to give Drs. Schillingshislar
Buster and Hayter, ALJ Long explained that she considered the medical evidencerdfardo
the good cause she had to reduce the weight of those opinions. (Bhopd9l7, 20.)As a
preliminary matter, the AL&xaminedthe relationship the abexnamed physicians had with
Plaintiff. She notedthat many of thephysicianswere retained for Plaintiff workers’
compensation case and hagpared medical records “in the context of the adversarial [workers

compensation] system . . . and as such,ctieelibility and relevance of the opinions of these
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physicians must be carefully assessed[.ld. &t p. 20.) Additionally, the ALJ explained that
“the definition of disability in a WC case is not the same as a Social disabilgy..cdand]
whether the claimant islisabled is a determination reserved to the Commissioner” and not the
workers’ compensation physiciandd.f

Under this framework, ALJ Long observed that Dr. Schilliadthough a treating
physician,described overly resttive limitations that were unsupported by the objective medical
evidence. Id.) The ALJ noted that Dr. Schilling declared Plaintiff temporarily totally disabled
and sent him for consultations with various other workers’ compensation doctors, induding
Marshak. [d. at p. 19.) However, these limitations were unsupported by medical apfroom
the Agreed Medical Evaluat¢tfAME”) and Qualified Medical Examine(SQME”). The ALJ
found these opinions to be more credible becéilmsy are supported by the objective evidence
and they are consistent with the record as a whole[T]he opinions of AME physicians are
considered more reliable because they are unbiased. This is especially truraadcurate
diagnoses being mad®y the workers compensation treating doctor¢ld. at p. 20(internal
citations omitted)

For examplethe ALJ noted thabr. Schilling repeatedly diagnosed Plaintiff with a left
inguinal hernia, which the claimant never hadd.)( Dr. Schilling also stated that “nerve
conduction velocity of lower extremities2vealed that Plaintiff hachdiaulopathy. [d. at p.21.)
However,another physiciarDr. Barry Braiker, noted thatot only were there no reports in the
records ofnerve conduction vetity findings but diagnosing“radiculopathy” requiresan
electrodiagnostic studyand not nerve conduction velocity finding¢ld.) And although Dr.
Braiker found some reduction in range of motion, there was no evidence of radicylofitat

p. 23.) Dr. <hilling also repeatedly mentionednaMRSA infection, but Dr. Ajit Arora, the




AME, noted thatboth Dr. Schilling and Dr. Marshak had never confirntéé infectionwith
proper culturing.(ld. at p. 21) Dr. Braikerechoed this finding imis opinion, notinghat there
was “no documentation in the records that the claimant had a culture that hdlgt gobwan out
MRSA.” (id.)

Similarly, ALJ Long also explained that she found Dr. Marshak to be unrellzdstause
Dr. Marshak nevetestedPlaintiff's alleged MRSA infection with proper culturing, even though
he was specifically retained in that capacifyd. at pp. 1920.) However, Dr. Marshak still
diagnosed Plaintiff with an MRSA skin infecti@s well as a left inguinal hernia thaatiff
never had (Id. at pp. 20-21.)

With Dr. Buster, although he was Plaintiff's treatingypician even before the workér
compensation claim, the ALJ also asmd less weight to his opinion regarding Plaintiff’s
functional capacities. Id. at p. 2Q) The ALJ explained that Dr. Buster's opinion regarding
Plaintiff's functional capacities was inconsistent with sidstantiamedical evidence from Dr.
Arora,and QMEs, Dr. Jon Kelly and Dr. Braikend.{

The ALJ also gave less weight@w. Haytets opinionas to Plaintiff’slimited functional
capacity. She noted that Dr. Hayter haddequate progress noteso “clear statements of
diagnoses,” and “no mental status examination findings or any other indication ofivabje
findings to support [a diagnosis of depressionlf. &t p. 17.) Additionally, Dr. Hayter gave no
explanationas to why he was treatinglaintiff's depression with Adderall.In light of Dr.
Hayter’'sinadequate treatment notes, lack of clear diagnosesjrengblained prescriptions, the
ALJ weighed Dr. Krieg's psychological evaluation more heavilyld.) After conducting a

mental statugxam and psychological evaluation, Dr. Krieg diagnosed Plaintiff with depeessi




disorder, but noted that he did not evidence any disorder on mental tdtjsShe opined that
she did not find any mental impairment related functional limitatidch) (

The ALJ carefully considered the opinions of the treating physicians, butebefor
assigning them more weight, she also looked to the objective medical evaferecord. After
looking at the other medical evidence, the ALJ found that the opinions 2of S2hilling,
Marshak, Buster, and Hayter were unsupported. As such, ALJ Long had good cause to wg
the opinions of the treating physicians more lightlgd this enumeration of error is without
merit.

V. Whether the ALJ's RFC Finding is Erroneous

Plaintiff asserts that the RFC assessment is erroneous bedalseg did not include
functional limitations from Plaintiff’'s mental impairments and improperly evaluateidtifia
credibility about his subjective complaintsDoc. 24, p. 19.) Plaintiff argues that the ALJ
should have assessed all of Plaintiffs severe andseware impairments.(ld.) Instead,
Plaintiff maintains, the ALJ failed to account for any of Plaintiff's ngevere mental
impairments decreased ability to concentrate, limitations in abilitytork around othersneed
for low stress work, or being eféisk due to psychological symptomdd. @t p. 20.) Plaintiff
also contends that the ALJ did niatlude any limitations foPlaintiff's left elbow injuryor
visual impairments. Finally, Plaintiff contends that the ALJ faile properly assess his
subjective allegationlsy misapplying thestandardusedto evaluate credibility

Defendant responds that the ALJ properly evaluated the medical evidence a
“determined that Plaintiffs mental impairments did not result in appreciable limitations on hig
ability to function in a workplace.” (Doc. 27, p. 11Defendant avers that the Abppropriately

assesseRlaintiff's mental limitations ecording to thesychiatric revew technique.(ld.) After
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conducting the psychiatric reviewhe ALJ determined that Plaintiff had no restrictions in daily
activities, “no limitation in social functioning . . . concentration, persistence, a&, @ad no
episodes of decompensationJd.] Therefore, Defendant argues, there was no need for the AL,
to account for the mental impairments in the RFC findings. FurthermheréLJexplained that
she gave greater weight to the opinion of Dr. Kilegoming to this determinatidmecause the
substantialmedical evidence supported her findingBEinally, Defendant avershat the ALJ
applied the correct standatzefore determining that the objective evidence did not support
Plaintiff's claims regarding the severity of his symptor(ig. at p. 13.)

A. The ALJ’s Credibility Determination

In order to establish disability based on testimony of pain and other symptoms,l a soq
security disability benefits claimant must show: (1) evidencethef underlying medical
condition; and (2) either (a) objiae medical evidence confirming severitytbk alleged pain,

or (b) thatthe objectively determined medical condition could reasonably be expectedeto gi

rise totheclaimed pain.Wilson v. Barnhart, 284 F.3d 1219, 1225 (11th Cir. 2002). If a plaintif
“testifies as to [her] subjective complaints of disabling pain and other eymspt . . the ALJ
must clearly ‘articulate explicit and adequate reasons’ for discreditenglaimant’s allegations

of completely disabling symptoms.Dyer, 395 F.3dat 1210 (quoting Foote v. Chater, 67 F.3d

1553, 156362 (11th Cir. 1995)). “Although this circuit does not require an explicit finding as tg
credibility, the implication must be obvious to the reviewing courtd. (internal citation
omitted). An ALJ's cedibility determination need not “cite ‘particular phrases or
formulations’[,] but it cannot merely be a broad rejection which is ‘not enough tueefa
reviewing court] to conclude that [the ALJ] considered [a plaintiff's] rm&dcondition as a

whole.” 1d. at 121041 (quotingFoote, 67 F.3d at 1561).
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ALJ Long found Plaintiff's testimony was not fully credible concerning gbeerity of
his symptoms and the extent of his limitations because the record did not supmbainigs
(Doc. 192, p. 21.) One factor the ALYeferencedvas Plaintiff's treatment history. Although
the medical record reflected the fact that Plaintiff did receive treatment faohiplaints of
mental and physical impairments, the record alseealked that treatment was genesall
successful in controlling the symptoms when Plaintiff followed the prescrdgpehen (Id. at p.
22.) In particular the ALJ noted that Plaintiff saw a psychiatrist “for many years, but has not
sought additional psychiatric care @nhis psychiatristetired” (Id.) The ALJ felt thiswas
indicative that Plaintiffs symptoms were not as severe as he claifttep

Additionally, the ALJ factored in Plaintiff's inconsistency throughout the objective
record wiendescribing‘matters relevant to the issue of disabilityld.) For example, Plaintiff
claimed issues with memory, attention, and concentration that he attributed ¢ssitmprand
anxiety, but testconducted by Dr. Krieg revealed “intact memory, attention/concentratioe in th
low-averagerange,” and “no mental impairment that would limit his ability to engage in work
activities and complete a normal workday or workweekd.) ( Furthermore both Drs. Kelly
and Braiker contradicted Plaintiff's claims regarding debilitating pain. Th&dbserved that
the doctors found “no physical reason why the claimant could not work in his usual and
customary capacity” and “some reduction in range of motion, but no evidence ofopdibyl”
(Id. at pp. 2223.) The ALJ also noted that Plaintiff was “very vague about the status of his
Worker's Compensation Claim” and that he did not know the status “because he has not
responded to some paperworkId.}

Finally, ALJ Long took into account Plaintiff's extensive education and prior work

history in high level positions in the financial industryALJ Long observedthat Plaintiff is
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claiming “significant long standing mental problerhs (Id.) However, the ALJ found that
Plaintiff's medical record revealdtiat the mental impairments “were present at approximately
the same level of severity prior to the alleged onset datkl) (Thus, Plantiff's history of
working even while inflicted with his mental impairmentstrongly suggests that it would not
currently prevent work.” 1¢.)

It is evidentthatthe ALJdid not find Plaintiff's allegations regardirthe extent of his
symptomsto be credibleparticularly because theubstantialevidence orrecord contradicted
Plaintiff's accounts ALJ Long met the legal ragrements when making her credibility findings
and explicitly describedvhy she came to her conclusioRlaintiff offers no valid reason why
this Court should reject those findings.

B. The ALJ’s RFC Finding

An RFC assessment must always consider and address medical source opinions. If
RFC assessment conflicts with an opinion from a medical source, the adjudicatorxmlast e
why the opinion was not adoptedSSR 96-8p. “An ALJ is not entitled to pick and chee
through a medical opinion, taking only the parts that are favorable to a finding of nongisabilit

Kerwin v. Astrue, 244 F. App’x 880, 885 (10th Cir. 2007). The final determination of g

plaintiffs RFCis reserved to the Commissioner. 20 C.F.R. 88 404.1527(d) & (e)(2).

ALJ Long stated that she considered all symptoms and the extent those symptams cg
reasonably be accepted as consistent with the objective medical evidencéenedviatence
before determining Plaintiffs RFC. ALJ Long found thhe substantial evidence revealed
Plaintiff had the RFC to perforiight work with exceptions in how much he can carry, sit, stand,
and “no more than frequent stooping, kneeling, crouching, and crawling; no climbing ladde

ropes, or scaffolds; and cannot work doing patient care activity in the healthcaregyihdus
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(Doc. 192, p. 18.) ALJ Long did not make accommodations for Plaintiff's left elbow injury
because she found his claims regarding the severity and persistence of thdo ibpiless than
credible and unsupported by the substantial medical evidelttat p. 19.)

In coming to this conclusion, ALJ Long looked tbe various treatments Plaintiff
received for his alleged injuriesin February of 2010, Dr. K. Rad Payman conddcan
orthopedic surgery evaluation of Plaintiff and despite diagnosing certainegjon Plaintiff's
left elbow, determined that “no surgical intervention was needed and reconumsdaued
conservative care.” Id.) In January and April of 2011, Dr. Robert Zlotow performed internal
medicine evaluations of Plaintiff and found that Plaintiff's physical exatiwn findings were
within normal limits and “thathe [Plaintiff] had no work regctions.” (d. at pp. 19-20.)

The ALJ alsotook into account the orthopedic evaluatidhat Drs. Kelly and Braiker
respectivelyperformed orPlaintiff in 2011 and 2012 Dr. Kelly found “no physical reason why
[Plaintiff] could not work in his usual and customary capacityltl. &t p. 21.) Dr. Braiker
specificallynoted with regards to Plaintiff's elbow injury, “any strain or contusion sustained ir]
the injury of October 2009 would be expected to have resolved over a six to twelve we
period[.]” (Id.) The ALJ foundtheseopinions to be highly credible because they were
consistent with the record as a whole.

As to Plaintiff's mental impairmentsALJ Long followed the psychiatric review
technique as set out by 20 C.F.R. §.4620afa). She considered the impact of PIdidi
mental impairments on activities of daily living; social functioning; concentratiosispence, or
pace; and episodes of @@spensationeach of extended duratiorn(ld. at p. 16.) In making
these evaluations, ALJ Long stated that she relied moteeoopinions from Dr. Krieg instead

of Drs. Hayter and Salkeld.
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Dr. Hayter indicated that Plaintiff suffered from major depression, panirdeis
borderline personality disorder, and panic without agorapholiig) e also reported clinical
findings of depressed mood, chronic anxiety, anhedonia, sexual and occupational dysfunct
daily anxiety attacks, and dissociative spells under pressigleat (pp. 1617.) However, as
explained in the previous section, ALJ Long found these conclusions tmreliable as Dr.
Hayter had very inadequate progress notes, no mental status examinations, eedrno
statements of diagnoses from 2000 through the alleged disability onse{ldatd.p. 17.) The
ALJ observedhat Dr. Haytersnotes are largely “descriptions of [Plaintiff’'s] business ventures,
employment search, lawsuits, and copies of the psychotropic medications presoribed
[Plaintiff].” (1d.) Additionally, Dr. Hayter gave no indicatioas to why he was treating
Plaintiff's depression with Adderall.ld.)

Dr. Salkeld performed a Worker's Compensation evaluation of Plaintiff in April 2010
and diagnosed moderate major depressive disorder, single episode, genangietgdisorder,
and attention deficit disorder by hisyo (Id.) He also found Plaintiff to be “temporarily totally
disabled from a psychiatric standpoint.ld.f The ALJ also found Dr. Salkeld’s opinion less
credible because it wamisupported by the objective evidemdeecord

After conducting amental status exam and psychological ebr. Krieg diagnosed
Plantiff with depressive disorder(ld.) However,shenoted that Plaintiff “did not have any
mental impairment that would limit his ability to engage in work activities and complete
normal workday or workweek.” Id.) He was able to perform and sustain performance on

“detailed/complex work tasks. . . accept instructions from supervisors and interact with

coworkers and the public. . deal with the usual stress that may be encountered in competitivie

work and adjust to changes.”ld{) Dr. Krieg concluded that Plaintiff had no “mental
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impairment relatedunctional limitation.” (d.) The ALJ found Dr. Krieg's opinion to be
supported by the substantial evidence. She determined that Plaintiff “is able twittheal
complex tasks and his mental impairment has been essentialgewere.” (Id.) The ALJ dso
noted that although Dr. Krieg’s evaluation wasmpletediwo years after the date last insured,
there was no evidence of a significant change in Plaintiff's mecdioecalition. (d.)

Substantial evidence supportetALJ’s determination that Plaintiff maintained REC
to performlight work with some limitations on lifting, sitting, standing, stooping, kneeling,
crouching, crawling, and climbing.ALJ Long looked at the objective medical and other
evidence of recal, as well as Plaintiff's subjective allegation$he clearly explained why
certain sourcesncluding Plaintiff's testimonyreceived less or more weight. The Adidl all
that was required of heand particularly given the standard of review at tkiage,this
enumeration of error is without merit.
VI.  Whether Appeals Council Properly Considered New Evidence

Plaintiff argues that the Appeals Council improperly disregarded additiondérea
from Dr. Buster when it denied his request for review of the ALJ’s decistaintiff states that
the Appeals Council acted improperly because “[t]here is absolutely no discussigiasration
as to why Dr. Buster’s additional treating physician opinion does not support a deoisi@arc
to the ALJ’'s.” (Doc. 24, p. 22.)

Defendantresponds that the “on@age ‘to whom it may concern’ letter” from Dr. Buster
is “not sufficient to outweigh the substantial evidence that supported the Abdlsdi”
(Doc.27, p. B.) Furthermore, Defendant states that thexenothing in the letter that is

consistent with the other substantial evidence of record demonstrating thendif@ from the
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ALJ. (Id. at p. 17.) Finally, Defendant argues theAppeals Council does not need to expand
on their analysis of the newidence. [d.)
The Appeals Council must consider new, material, and chronologically relevar

evidence. Seelngram v. Comm’r of Soc. Sec., 496 F.3d 1253, 1#21(11th Cir. 2007); 20

C.F.R. 88 404.970(b) 816.1470(b). Material evidence is evidence that is “relevant and
probative so that there is a reasonable possibility that it would change the @rdtivaisesult.”

Milano v. Bowen, 809 F.2d 763, 766 (11th Cir. 1987). When a plaintiff submits addition

evidence to the Appeals Council, the Court must determine whether substantial ewddhe
record as whole, including additional evidence submitted to the Appeals Council, supgorts
ALJ’s decision and whether the Appeals Council properly deniaimt®f's request for review
because the ALJ’s decision was not contrary to the weight of evideBee20 C.F.R. 88
404.970(b) & 416.1470(b)ngram 496 F.3d at 1257, 12662, 126667 (citing Falge v. Apfe|
150 F.3d 1320, 1323 (11th Cir. 1998%t. denied525 U.S. 1124 (1999)).

In its review, the Appeals Council stated that it considered the additional evidence
medical source statement from Dr. Bustgboc. 192, pp.7-9) The Appeals Council then
found that Plaintiff's submission of the additional evidence did not provide a basis fornghangi
the ALJ’s decision. (Doc. 12, p.7.) Though the Appeals Council did not extensively discuss
the impact of this additional evidence on its analysis, the Eleventh Circuitlydeela that brief

articulations such as this one are prop&eeMitchell v. Comm’r, Soc. Sec. Admin., 771 F.3d

780 (11th Cir. 2014) (Appeals Council not required to provide a discussion of claimant’s ng
evidence in denying request for review of ALJ's decision where AppealscCaamsidered

evidence and determined it did not establish error in ALJ's deciskedala v. Soc. Sec.

Admin., Comm’r, 594 F. App’x 592, 593 (11th Cir. 2015) (relyinghditchell).
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Even when considerinthe additional evidence, substantial evidencehenrécord as a
whole supports the ALJ’s decision, and, as the Appeals Council noted, the ALJ’s decision is
contrary to the weight of the evidenc&he letter submitted by Dr. Buster simply echoed his
opinion already within the record. (Doc.-29, p.5.) He reiterated the limitations he believed
Plaintiff had but did not address the ALJ’s supportability concerns by providing any additiong
objective evidence. (Id.) Additionally, Dr. Buster's functional limitation analysis was
inconsistent with theubstantial evidenceBecause ample medical evidence on record indicates
that Plaintiff can perform light work, the Appeals Council did not abuse its discretion by
according little weight to additional evidenpeovided by Dr. Buster’s letter. Accordiygthe
Appeals Council properly denied Plaintiff’'s request for review because ltbis Aecision was
not contrary to the weight of the evidence.

CONCLUSION

Based on the foregoing,RECOMMEND that the CourAFFIRM the decision of the
Commissioner. | alsRECOMMEND that the CourCLOSE this case.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so will/batea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action.
The filing of objections is not a proper vehicle through which to makeatiegations or

present additional evidencéJpon receipt of objections meeting the specificity requirement set
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out above, a United States District Judge will makie aovo determination of those portions of
the report, proposed findings, or recommendation to which objection is made and may acc{
reject, or modify in whole or in part, the findings or recommendations made by the ristagist
Judge. Objections not meeting the specificity requirement set out above will cohdidered
by a District Judge.A party may not appeal a Magistrate Judge’s report and recommendatid
directly to the United States Court of Appeals for the Eleventh Circuit. Appegldoexmade
only from a final judgment entered by or at the direction of a District Ju@ige.Clerkof Court
is DIRECTED to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED andREPORTED and RECOMMENDED, this 12th day of October,

2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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