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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

Doc

WESTLEY KAYEON KENNEDY,
Movant, CIVIL ACTION NO.: 2:15cv-30
V.
UNITED STATES OF AMERICA (Case No.: 2:1¢-12)
Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

17), and considers his Amended Motion, (doc. 17-1), as the operative pleading.

forma pauperis status on appeal.

Movant Westley Kayeon Kennedy, Kennedy), who is currently incarcerateat the
Federal Correctionalnstitution, Williamsburgin Salters South Carolinafiled a Motion to
Vacate, Set Aside, or Correct his Sentence pursuant to 28 U.S.C. § 2255. (Resjbndent
filed a Response, (doc. 12), to which Kennéthd Motionsto Amend, (doc. 16, 17 and an
Amended Section 2255 Motion, (dot7-1). Respodent filed a Rsponse to Kennedy
Amended Section 2255 Motion, (doc. 18), and Kennedy filed a Reply, {&c. For the

purposes of the Coust Order, the CourGRANTS Kennedys Motiors to Amend (docs. 16,

However, for the reasons which followhe Court DENIES Kennedy's Motion to
Appoint Counsel. (Doc. 20.) Furthdr,RECOMMEND that the CourtDENY Kennedys
Amended Section 2255 MotioDIRECT the Clerk of Court tacCLOSE this case and enter the

appropriate judgment of dismissal, aD&ENY Kennedy a Certificate of Appealability amd
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BACKGROUND
In this Section 2255 Motion, Kennedy challenges a conviction and sentence he receiv
in this Court, after entry of a guilty pleto the lesser included offensé conspiracyto possess
with intent to distribute, and to distribyte quantity of controlled substances, in violation of 21

U.S.C. § 846.J.,United States WKennedy et al, 2:14¢r-12 (S.D. Ga. Feb23, 2015), ECF No.

627. Kennedy had a recommendetxtal offense level 087 and criminal history category IV
(PreSentence Investigation RepoftPSrl'),  70.) Based on this offense level and category,
Kennedys advisory sentencing mieline range wa860 months to life. I.) However, he

statutory maximunterm of imprisonment for the crime to which he pleaded guilty is twenty (20)

years or 240 months.See21 U.S.C. 88 846 and 841(b)(1)(C); U.S.S.G. 8§ 5G1.1(a); (PSI { 70)|

The Honorable Lisa Godbey Wood sentenced Kennedy to the maximum allowed 240’ mont

imprisonment. J., United States v. Kenneelyal, 2:14€r-12 (S.D. Ga. Feb. 23, 2015), ECF No.

627. The Court appointel Reid Zeh Il to represenKennedy duringtiese proceedingsCJA

20,United States v. Kennedy, et,&:14¢r-12(S.D. Ga. Apr. 11, 2014), ECF No. 43.

In June 2014, the grand jury for the Southern District of Georgia retarsegerseding
indictment against Kennedy and twelve others for ty#mo (22) violations of federal law.

Superseding IndictmentUnited States v. Kennedy, et ak:14cr-12 (S.D. Ga. June 4, 2014),

ECF No. 208 Specifically, Kennedy was charged with conspiracy to possess with totent
distribute, and to distribute, fifty (50) grams or more of a mixture of methampinetaend
quantities of cocaine and oxycodone, in violation of 21 U.S.C. 88 841(a)(1), (§)(®)A)(C)
and 8§ 846 (Count 1); two counts of distribution of methamphetamine, in violation of 21 U.S.(
88 841(a)(1), (b)(1)(C) and 18 U.S.C. § 2 (Counts 3, 4); and eight counts of use of

communication facility (cell phones), in violation of 21 U.S.C. § 843(b) (CoustsiB 12, 16

ed




18). (d.) If convicted of eachCount,Kennedy faced a potentiahaximumsentence ofl20

years imprisonment fines totaling $9,000,000.00r both. Penalty Certification, United States

v. Kennedy, et aJ.2:14¢r-12 (S.D. Ga. June 4, 2014), ECF No. 209.

However,Kennedy and his attorney, Mr. Zetvere able to negotiate a plea agreement
with the Government whereby Kennedy agreed to plead guilty to the lesketed offense of
Count One, violation of Sectio46, in exchange for the Government droppthg remaining

charges.Plea Agreement)nited States v. Kennedy, et al., 224412 (S.D. Ga. July 15, 2014),

ECFNo. 425 pp. 2-3. As indicated above, the statutory maximum term of imprisonmetiigor
violation to which Kennedy pleaded is twenty (20) years. Under the terms of éhagoéement,
Kennedy promised to, among other thingsknowledge the factual basis of his pleagperate
with the government for a downward departure, waive his tgttirectappeal(with limited
exception),and waive his right tocollateraly attack his sentenceld. at p. 3. In return, the
Government promised to refrain from objectiogan acceptece of responsibility reduction, not
file a 21 U.S.C. 8§ 851 enhancemearidto consider whether Kennedycooperation sufficed for
a downward departurdd. at p. 2.

Kennedy appeared befodeidge Woodor his change of plea, or Rule 11popeeding.
Judge Wood addressed Kennedy and informed him the purpose of the hearingngasddhat
he understood the case that was pending against him, that he understood all of the rights heg
waiving or giving up by pleading guilty, and that there was a factual basis fguilhe plea.

Change of Plea Hg Tr., United States vKenneg, et al, 2:14-cr-12 (S.D. Ga. June 10, 2015

ECF No.666, pp. 23. Judge Wood inquired whether anyone had forced Kentoedifer to
plead guilty, and he said no one had done so and that pleading guilty was what he wanted tq

Id. at p. 3. Judge Wood tolennedythat he did not have to plead guilty, and if he chose to
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persist in his not guilty plea, he would have the right to: a public and speedyytiiatyb a
presumption of innocence during that trial; the assistance of trial counsdigaeeconfront, and
crossexamine the Governmeéstwitnesses and evidence; call witnesses on his behalf; and testit
himself or remain silentld. at pp. 6-8. However, Judge Wood cautionkdnnedyhe would be
waiving these rights if he pleadguilty andif she accepted that guilty plek. at p. 8.

Kennedystated he understoodld. at pp. 68. Kennedyalso stated he and MEZeh
reviewed theSupersedingndictment together, that he had the opportunity to talk to2@h
about the facts of his case, aslMas about the proposed plea agreement, and thaZd¥ihad
discussed the law and procedure pertaining to his ddsat pp.9—1Q Kennedystated that he
was satisfied with MrZeh's servicesand that he had no complaints whatsoevwarat p. 12.

Judge Wood reviewed the counts of the Superseding Indictment applicdaaredy
with him and the essential elements of the crimes for which he was charged atidethat
Government would have to proviehe went to trial Id. at pp.10-14 Judge Wooddvised
Kennedyof the maximum sentence she could impaaenty (20) years, for the crime to which
he was pleading Id. at gpp. 13-14 Moreover, Judge Wood explained Kennedythat, in
imposing a sentence upon him, she would have to take into consideration the advis
Sentencing Guidelines and the factors set forth in 18 U.S.C. 8§ 3858t pp 14-15. Kennedy
stated that no one had promised him an exact sentence, andMowodexplainedthatanyones
estimation ofwhat his sentencenight bewould in no way bind the Courtld. at p. 15. Judge
Wood thenasked the Assistant United States Attorf@ylUSA”) to summarize the provisions of
the plea agreement. AUSA Carlton Boerstated:

Your Honor, the Government agrees not to object to a recommendation from the

Probation Office that the Defendant receive a thegel reduction for acceptance

of responsibility based on the timeliness of his plea and protdede truthfully
admits the conduct. The Government agrees to dismiss the remaining counts of
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the Superseding Indictment as to this Defendant. The Government agtd¢es

file an851 enhancement against this Defendant. If the Defendant cooperates, the
Government agrees to considas cooperation with the Government qualifies as
“substantial assistariceand warrants the filing of a motion for downward
departure or a motion to reduce sentence.

In exchange, the Defendant agrees to plead guilty to ther liestuded offense of
Count Oneacknowledge at the time of the plea the truth of the factual lpasis;
on the date of sentencing any assessments imposed by the Ciduhe
cooperates, hagrees to provide full, complete, candid, and truthful cooperation.

He agrees to waivhis right to appeal with three exceptions. Aral agrees to
entirely waive hisright to collaterally attack his conviction and senteaneany
ground, including a Section 2255 motion.

Id. at pp. 5-17. Judge Wood askedennedyif AUSA Bournés summarization of the plea
agreement was consistent with the plea agreement he signed, and he stateddt aigs.17.
Kennedyalso stated he read the plea agreement, and®franswered any questions he may
have had before he signdte agreementld. Kennedyreaffirmed that no one had made him
any promises regarding the outcome of his case, other than the provisions containgileia the
agreement.d.

Judge Wood then specifically addressed the direct appeal waivefevitied:

| want to follow up on somethinthat Mr. Bourne referenced. And that &s a

part of this plea agreement that you aweging it doescontain awaiver of
appellate rights. Istates: Defendant entirely waives his rightdiect appealof

his convidion. The Defendant agrees to waive his right to appeal the sentence.
Now there are threexceptions to thappeal waiver.That is, if one of these three
things were to occur, you would be able to appeal directly, but only if one of these
three thingswere to occur Number one,fil were to sentence yoabove the
statutory maximumthen you could appeal that directly; or number two, if | were
to sentence yo above the advisory guideline range as found by me, then you
could appeathat directly; or numér three, if the Government were to file a direct
appeal, theryou too could file a direct appeal. But otherwiaside from those
three situations, by virtue of this plemreementhat you are proposingyou
waive all other direct appeal rights. Undarsl?

Id. atpp. 17~18 Kennedystated he understood this provisidd. Judge Wood also stated that

the proposed plea agreement contained a waivé&enhedys collateral attack rights. When




asked if he understood that provisiétennedy replied thate didandthat hehad no questions
whatsoever about. 1d. at p. 18.

Judge Wood asked Mr. Zeh amlJSA Bourne whether they were aware of any
impropriety on the part of the Government in handling Kentgedgse, and they both responded
no. Id. at p.19. Judge Wood then askEdnnedywhether he wished to still plead guilty to the
lesser included offense of Count One of the Superseding Indictment becausarh&ataguilty
of that count, and he answered in the affirmatilce. Judge Wood also ask&tnnedywhether
he understood the rights and privileges he was waiving if she accepted his plea, and he sai
did. Id. at pp. 1920. Judge Wood determin&nnedyparticipated in the Rule ldroceedings
“knowingly” and “intelligently.” 1d. atp. 20. Further, Judge Wood determin@shnedys plea
was“knowing” and “voluntary,” andKennedyagreed.Id.

RobertLivingston a special agenwith the Drug Enforcement AdministratiqhDEA”)
in Savannahprovided the Governméist factual basis for the pledd. at pp. 2+22. Special
Agent Livingston testifiedthat, in addition to information gleaned from informarttse DEAS
investigation of Kennedy included a wiretap on his personal pawdéwo controlled purchases
of methanphetamine from him Id. This investigation intercepted numerous telephone calls
related to drug distribution angvealed a conspiracy to distribute methamphetanuoeaine,
and oxycodonen the Bacon County areald. Mr. Zeh had no questions f@peial Agent
Livingston on cross-examinatiornd.

After hearing from Kennedy again, during which timeKennedy agreed with the
Governmens factual basisand admitted the truth dbpecial AgentLivingston’s testimony
Judge Wood acceptdennedys plea ancdjudged him guilty of the lesser included offense of

Count One of the Superseding Indictmeniolation of Section 846.d. at p. 23. Judge Wood
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advisedKennedythat the Probation Officerould prepare #Sland the Court would schedule a
sentencing hearg after the PSI was disclosed to the Government andér. 1d.

In the PSI, the Probation ffizer attributed at leastl,024.9 grams of “ice’
methamphetamine tdennedy which indicated a base offense level of 34, pursuant to Uniteg
States Sentencing Glalines § 2D1.1. (PSI, 1Y 19, 25.) The Probation Officer increased the
offense level bythree pursuant to United States Sentencing Guidel§y@81.1(b)(1), forhis
supervising role in the criminal conspiracy. (PSI, ) 28ennedy did noteceivea three point
reduction under United States Sentencing Guidelines § 3E1.1 for accepting respomsihilit
timely manner because the Probation Offifeund that Kennedy falsely denied relevant
conduct. (PSI, 11 23, 32.) The Probation Officer recommenadeKdnnedis total ofense
level was 37. (PSI, 1 33 With a criminal history of nineand a two-point increase for
committing the instant offense while under a criminal justice sentence, his crimitoay Hesl
within catgory VI. (PSI, 1 4643) With a total offense levebf 37 and criminal history
categoryof VI, Kennedys recommended advisory Guidelinesnge wasmprisonment for360
monthsto life. (PSI,{ 70.) However, becausthe statutory maximum term of imprisonment
was 20 yearsor 240 mortts, Kennedys Guidelines range was redudedmatch that maximum
allowed sentence (Id. (citing U.S.S.G. 8§ 5G1.1(3) Mr. Zeh filed objections to the PSI
concerning the contents of nine (9) intercepted phone calls, the drug amouriticadspand the
denial of an acceptance of responsibility reduction. (PSI, Addendum.)

At the sentencing hearing, Judge Wood askexnedywhether he had the opportunity to
read and review the PSI and its addendum with his attornegnnedy answered in the

affrmative. Sent. Hg Tr., United States WKennedy et al, 2:14cr-12 (S.D. Ga. June 18,

2015), ECF No. 672, pp—&. Mr. Zeh notedthat Kennedy hada remaining objection tahe




PSIs characterization of one phone intercept, trad he had withdrawn the other phone call
objections.ld. Kennedy asserted that what he really said in the challenged phone catlsas
of that girl or gdl (referring to a quarter ounce of cocgimather than“kilo of that ga%
(referring to metamphé¢aming.! Id. at p.5.

In response,Special AgentLivingston statedthe Government had recorded 1,907
pertinent phone calleelated todrug dealingduring its sixty-day wiretap of two of Kennedg
phones; the Government also conducted two controlled purchases of methamphetamine f
Kennedy each ofthose for approximately twelvgrams Id. at gp. 8-9. This investigation
revealed Kennedyg drug dealings with over fiftypeople some of whom were indicted and
provided information about the amount of drugs Kenraebjit 1d. at pp. 10-11.Special Agent
Livingston testified that Kennedy was a higlolume drug trafficker based on the sheer number
of transactions he took part ind. Special AgentLivingston thenreadthe transcript of the
challengedohone cH aloud, andMr. Bourne played the audiwvice for Judge Wood.ld. at pp.
14-15. On crosexamination,Mr. Zeh pressedspecial AgentLivingston on the probaél
meaning of‘cutie of that gdl and about the Government informants against Kenngtat pp.
16-18.

Judge Wood then overruled Kenn&lypbjection, finding that the preponderance of the
evidence showed the conclusion in the BiSiut thisparticularphone callto be correct. Id. at
pp. 2223 However, Judge Wood sustained Kenns@gceptance of responsibilipbjection

and granted him a thrgmint reduction.Id. Judge Wood reviewed the advisory Guidelines and

! The term “gas” was used by participants of this conspiracy to indicate “ice” meta@mphe. Sent.
Hr'g Tr., United States v. Kennedy, et,&:14cr-12 (S.D. Ga. June 18, 2015), ECF No. 672, psé®;
also(PSI, Addendum.).

2 The Government noted that, even discounting this phone call, Kennedy’s elthemt conduct,

including the controlled buys and intercepted phone calls, would still put hinsatafi@nse level 34.
Sent. Hr'g Tr., United States v. Kennedy, et al., 2842 (S.D. Ga. June 18, 2015), ECF No. 672, p. 21.
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determinedKennedys total offense level was 34ith a criminal history category ofI, which
called for240 months of impisonment and three yearsupervised release under the advisory
Guidelines. Id. Judge Wood also noted that there was no statutory minimum sentence but th
was a twentyyear maximum sentenceld. Mr. Zeh did not call any witnesses on behalf of
Kennedy. Id. AUSA Bourne testified that Kennedy was given an opportunity to coopferate
downward departure but refused to doasal concluded that Kennédyconduct was deserving
of the 240 monthHsGuidelinessentence.ld. at p. 24. Kennedy then addressed the Cant
apologized for his actiondd. at p. 25.

After hearing from Mr. Zehthe AUSA,and Kennedy, and having reviewed the PSI and
the sentencing factors of 18 U.S.C. 8§ 3553, Judge Wood sent€pceeédyto 240 months’

imprisonment and three yeamlipervised releasdd. atpp. 25-26; J., United Stateskennedy

et al, 2:14cr-12 (S.D Ga. Feb. 18015), ECF No. 627. Judge Wood remarked that she saw n

reason to depart from the guideline sentence called for in this &e&. Hig Tr., United States

v. Kennedy, et al.2:14cr-12 (S.D. Ga. June 18, 2015), ECF No. 672, p. 26. In addition, Judg
Wood recommended Kennedy bevaluated for possible participation in a substance abusq
treatment program during his incarceratidd. Moreover, Judge Wood remind&gnnedyof

the appealvaiver provisions contained in his plea agreettiring the sentencing hearinigl.

After his sentencingkennedy and Mr. Zelexecuted a PosTonviction Consultation
Certificate, in which Mr.Zeh certified that he met with Kennedgxplained toKennedythe
appellate process and his rights, advikednedyof the advantages and disadvantages of filing
an appeal, and askeghether Kennedywvas interestedn appealing his conviction.Notice,

United States v. Kennedy, et,&:14cr-12 (S.D. Ga. Feb. 19, 2015), ECF N@36 After this

consultation, knnedy*‘decided to file an appeaknd instructedMr. Zeh to file it for him Id.
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Kenned and Mr. Zehsigned this Notice. Id. Kennedythen filed a direct appeal of his

conviction with the Eleventh Circuit Court of AppealSlotice,United States vKennedy, et a.

2:14cr-12 (S.D. Ga. Feb. 19, 2015), ECF No. 624dennedy simultaneousliled his timely
Section 2255 Motion on March 3, 2015. (Doc. 1.) The Court stayed his Section 2255 moti
pending the outcome of his direct appeal. (Docs. 6, 7.)

In his direct appeal Kennedyargued thatis attorney, Mr. Zeh, provided ineffective

assistance of counsel and committed legal malpractice, while operating undefli@ ob

interest® Notice, United States v. Kennedy, et,@:14cr-12 (S.D. Ga. Mar. 3, 2015), ECF No.
634. On appeal, Kennedy filed a motion for substitution of counsel, which the Eleventh Circy

granted. Order, United States v. Kennedyl510780DD (11th Cir. Feh 18, 2016). The

Eleventh Circuit appointed Mr. Ricardo BascaasKennedys appellate counseln Kennedys
appellateBrief, Mr. Bascuas amendétennedys grounds for appeal contending that Kenngdy
appeal waivers were unconscionable as a matter of law in ligiit.afeh s alleged conflict of
interest, and arguinghat Kenneds conviction should be reversed without a showing of
prejudicebecause Mr. Zek alleged conflicof interestcrippled the adversarial structuaad

integrity of the judicial systent. Appellants Brief, United States v. Kennedy510780DD

® Kennedy asserted these same grounds for relief in his initial Se2B6rvibtion. (Doc. 1.)

* Kennedy’s appellate attorney filed a Notice with this Court suggesting hepoéintgal counsel for
Kennedy in this Setion 2255 proceeding to present the same argument asserted on appealeeethih El
Circuit, namely that Kennedy should not be required to show prejudice or thalleihed conflict of
interest adversely affected his lawyer's performance because thee raft the conflict and the
Government’s failure to alert the district court to it duringltri@Docs. 13, 13l.) The Eleventh Circuit
declined to take up this argument and denied Kennedy's appeal; the United SpageseSTourt then
denied Kennedy’s Writ of Certiorari. Ofunited States v. Kennedy, et,&:14cr-12 (S.D. Ga. Feb. 3,
2017), ECF No. 784; (Doc. 15.) This Court does the same and finds no cause to appBagcMas on
this proceeding.SeeMcCorkle v. United States8325 Fed. App’x 804, 808 (11th Cir. 2009) (per curiam)
(“[P]etitioner first argues that counsel's representation was a per lstionioof the Sixth Amendment
right to effective assistance because counsel participated in petitiomitsatactivities. This argument
fails because this circuit does not recognize a per se violation of the right tovefi@ssistance of
counsel.” (citingPegg 253 F.3d at 1277 (declining to apply the Second Circuit's per se analysis, b
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(11th Cir.Apr. 25 2016), p.13-14, 25-2628. The Government filed a Motion to Dismiss in
response, contending that Kennedy waived his right to apgpealhis guilty plea waived his
conflict-of-interest claim, and that tieleventh Circuit should disregard his confiaftinterest
claim because it was actually an ineffective assistance of counseluciirfor consideration on

direct appeal. Mot. to Dismiss United States v. Kennedy, 11%780DD (11th Cir. June 10

2016). The Eleventh Circuit grantethe Governmeng Motion, in part, as to Kennedy
argument that his plea waiver was unconscionable as a matter of law, but tenied
Government Motion with respect to Kennedyargument that his guilty plea was involuntary

due to Mr. Zehs alleged conflict of interest. OpUnited States v. Kennedy, et,a:14-cr-12

(S.D. Ga. Feb. 3, 2017), ECF No. 784, pp2.1 Accordingly, the Court affirmed Kennegy
conviction, without prejudice to his ability to raise his confb&interest claim on collateral
review” Id.

Following the conclusion dkennedys direct appealthe Government filed a Response

to Kennedys Section 2255 Motiom this case(doc. 12). In short, the Government contends

instead employing the actual conflict with an adeeeffect analysis)))Mr. Bascuas also filed a Motion
to Appoint Counsel on Kennedy’s behaigiteratingthe contentions for appointed counsel made in his
Notice (Doc. 20) There is no automatic constitutional right to counsel in habeas pngseeBee
Pennsylvania v. Finley, 481 U.S. 551, 555 (19&M)ited States v. Weblb65 F.3d 789, 794 (11th Cir.
2009) (citing_Barbour v. Haley, 471 F.3d 1222, 1227 (11th Cir. 2006)); Hooks v. Wainwright, 775 F.2
1433, 1438 (11th Cir. 19853ee alsdBarbour 471 F.3d at 12282 (even defendants sentenced to death
do not enjoy a constitutional right to pastnviction counsel). Under 18 U.S.C. § 3006A(a)(2)(B), the
Court may appoint counsel for an indigent litigant seeking relief ugg8eU.S.C. 8 2255, but such
requests are discretionary when “due process or the ‘intergsistioé™ so require.Hooks 775 F.2d at
1438; Norris v. Wainwright 588 F.2d 130, 133 (5th Cir. 197%ge als®8 U.S.C. § 2255(g) and Rule
8(c) of the Rules Governing Section 2255 Caseshe United States District Courts (authorizing
appointment of counsel pursuant to 18 U.S.C. 8§ 3006A). Moreover, appointment of asufesel
privilege that is justified only by exceptional circumstancesMtCall v. Cook, 495 FApp'x 29, 31
(11th Cir. 2012). The Court does not find any exceptional circumstances justifying the appaintrin
counsel in this caseNor does Mr. Bascuasgy out any such circumstances in his Motion to Appoint
Counselfiled on Kennedy's behalf. Therefore, the CoMENIES this request for appointment of
counsel.

®> Kennedy then filed a Writ of Certiorari to the Supreme Court, which was de(ided. 15.)
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that Kenneds ineffective assistance of counsel claim premised on MrszZadleged conflict of
interestis entirely conclusory andhusinsufficient to warrant relief. (Doc. 12.Kennedy filed
Motions to Amend his Section 2256lotion, (docs. 16, 17, and an Amendedection 2255
Motion, (doc. 171). The Government filednather Response noting that it did not oppose
Kennedys Motion to Amend anceiteratedts earlier argument against Kennésl$ection 2255
Motion. (Doc. 18.)Kennedyfollowed witha Reply reassenyg his right to amend. (Doc. 19.)
DISCUSSION

In his Amended Section 2255 Motion, Kennedy combines his legal malpractice ar
conflict-of-interest claims asserted in his initial Motion into a singular ineffective assstdnc
counsel claim, and expounds upon the same. (Do, pp. 1+20.) Kennedyalso alleges a
new ground for relief-prosecutorial misconduct. Id{ at pp. 211.) As to his ineffective
assistance of counsel claim, Kennedy primarily asserts that Mr. Zeh was rapenatier a
conflict of interest, and in collusion with the Governmdmcause he represented”@o-
defendant” witness against Kennedy thereby rendering his gquilty plea involuntary
(Id. atpp. 1142, 1819.) In the absence of Mr. Zshalleged conflict of interest and other
unprofessional errors, Kennedy would haVasiged on proceeding to trial to test the
[G]lovernments proofs: (Id. at p. 12.) Additionally, Kennedy alleges Mr. Zeh provided
ineffective assistance becauseter alia, he advised Kennedy to plead guilty without first
obtaining a PSI, wrongly promised Kennedy that no sentencing enhancements wouldeoe app
failed to object to the PSI career offender enhancement determination, failpbperly
investigate and advise Kennedy of all aspects of his case, and falsely infoemaedl that his

sentence wdd only be 84 to 120 monthsmprisonment. Ifl. at pp. 1315, 17, 20.) Finally,
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Kennedy argues the Government breached their plea deal by applying a sgréeheincement,
and Mr. Zeh failed to preserve that issue for appddl.af 15, 20.)

As to his prosecutorial misconduct claim, Kennedy assemts; alia, the Government
withheld exculpatory evidence, improperly obtained information against Kenredyafwitness
who was Mr. Zehs client, illegally obtained an indictment against Kennedy bynaauthorized
AUSA, and failed to disclose evidence as required by the Federal Rules of Eviddnuther
law. (d. at pp. 47, 11.) Additionally, Kennedy contends the Government illegally obtained
incriminating evidence against him, miscalculated th@war of drugs attributed to him, and
failed to let him inspect and copy evidence intended for use at tidakt pp. 3—4, 9-10.)

The Government responds that Kenriedyclaims of ineffective assistance are

conclusory, and his Section 2255 Motion should be denied as a result. (Doc. 12.) Specifica|

the Government asserts that the record discredits Kermeldym that his plea was unknowing
or involuntary. [d. at p. 7.) As to the alleged conflict of interest, the Government statédrthat
Zeh previously represented a defendant, Tawan Carter, who provided information agai
Kennedy; however, Mr. Carter was not a witness for the Government and was oiegetog
be® (Id. at p. 13.) Moreover, none of the drugs attributed to KennedylbyCarter were
counted against him in his sentencing Guidelines calculatiwh) The Government contends
Kennedy cannot show Mr. Zeh prior representation of Mr. Cartéadversely affectédhis
representation of Kennedy, even if he can show thereawéaactual conflict: (Id. at pp. 13

14.) Finally, the Government argues that Kenhgdgssertions about Mr. Zehdeficient

® Mr. Zeh filed an affidavit wherein he swore that, while representingi&@yin a state criminal case
before Kennedy’s federal indictment, he notified Kennedy of his prior representatidvr.oCarter
without objection. (Doc. 12.) Further, Mr. Zeh did not know that Mr. Carter had provided information
against Kennedy because Mr. Carter did so using Kennedy'’s alias, “KK,” of Whicteh was unaware.
(Id.) Finally, Mr. Zeh was informed that the Government would not call@érter as a witness in its
case against Kennedy and that any information he provided would not be utild&zgd. (
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performance are also conclusory, involve matters strategic matters teftinséels discretion,

and fail to show any prejudiaes required for an ineffective assistance of counsel clalidn.at(

pp. 1547.) As to Kennedyg prosecutorial misconduct claim, the Government argues that, like

his ineffective assistance of counsel claim, his allegations are conclasaryfactually
insufficient to warrant even a hearing. (Doc. 18, p. 2.)

The Court addresses the part@mtentions in turn.

Kennedy's Ineffective Assistance of Counsel Claims

Criminal defendants have a right to effective assistance of counsel atiedll stages of

the proceedings. Strickland v. Washington, 466 U.S. 668 (1984). This right extends to the e

of a guilty plea, Hill v. Lockhart, 474 U.S. 52, 58 (1985), and during sentencing proceeding

Glover v. United States, 531 U.S. 198, 202 (2004)rthermore, the right to effective assistance

of counsel includes the right to representafree from conflicts of interestCuyler v. Sullivan

446 U.S. 335, 34560 (1980). Initially, it should be noted that a defendanguilty plea, appeal
waiver, or collateral attack waiveloes not preclude an ineffective assistance of cowheieh

premised on an involuntary and unintelligent plédited States v. Puentéturtadq 794 F.3d

1278, 1281, 1285 (11th Cir. 2005).

To prevail on a claim of ineffective assistance of courssééfendant must demonstrate
(1) his counsét performance was deficient, i.e., the performance fell below an objectiv
standard of reasableness, and (2) he suffered prejudice as a result of that deficie
performance.Strickland 466 U.S. at 6886. The deficient performance requirement concerns
“whether couns&t advice was within the range of competence demanded of attorneys

criminal cases$. Hill, 474 U.S. at 56. There is a strong presumption that cosreiduct fell
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within the range of reasonable professional assistance. Davis v. United States, 4pixF. A

336, 337 (11th Cir. 2010) (citingtrickland 466 U.S. at 6386).

A. Cuyler Standard

In a conflict of interest based ineffective assistance of counsel claim, however,
defendant need not show he suffered prejuthbcerevail. Instead, prejudice will jesumed
where & defendant demonsiies that counséhctivelyrepresented conflicting interestand that
an ‘actual conflict of interest adversely affected his laws/@erformance” Strickland 466
U.S. at 692 (quotin@€uyler, 446 U.S. at 350, 348)Prejudice need not be shown becgos#
representation ofriminal defendants is inherently suspestiunsels conflicting obligatios to
multiple defendants$effectively sedk] his lips on crucial mattetsand makes it difficult to

measure the precise harm arising from coussairors. Holloway v. Arkansas, 435 U.S. 475,

489-90 (1978). Conflicting representatiorposesfurther constitutional concerrbecause an
attorney is unable tboffer full and candid advice to one client where the attorney knows that

advice will cause harm to another cliéntLoConte v.Dugger 847 F.2d 745, 755 (11th Cir.

1988). Although the absence of joint representation is not deteiveimagt conflictinginterests
ineffective assistance of counsel claiinis generally‘more difficult to prove that successive
representation causgen actual conflict of interest than that simultaneous representation’did sq.

Smith v. White 815 F.2d 1401, 1405 (11th Cir. 1987)hus, to establish ineffective assistance

of counsel in a conflict of interest situation, a defendant who did not ohjeirtal “must
demonstratethat an [1] actual conflict of interest [2] adversely affected his lawyer

performancée. Cuyler, 446 U.S. at 348.
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(1) Actual Conflict of Interest
To establishthat an*actual conflict hindered a lawyés performance,n both the
successive and simultaneous representation cordexiefendant must make a showing of

“inconsistent interests.Smith, 815 F.2d at 14Q0%ee alsd-reund v. Butterworth, 165 F.3d 839,

859-60 (11th Cir. 1999) (holding that to prowan ““actual conflict’ hindered a lawyérs
performance, a defendant must make a factual showing of inconsistent intergsimt to
specific instances in record to suggest an actual impairment of the defendeerests) In a
successive representation case, like that at issue “imeeee proof that a criminal defendant
counsel previously represented a witness is insuffitienshow”inconsistent interests.ld. At

a bareminimum, a defendant must show that eith@r) counsek earlierrepresentation of the
witness was substantially and particularly related to coimskr representation of defendant,
or (2) counsel actually learned particular confidential information duringribe representation
of the witness that was relevant defendans later casé. Id. However, @en proof ofboth
substantial relatedngsand confidential informatiormay not necessarily be enough to
demonstrate“inconsistent interestsin a successive representation case; other proof off
“inconsistentinteress’ may be necessaryd. at 1406. To make this showingdefendantsnust
“point to specific instances in the record to suggest an actual conflict or impamgneir

interests’ which requires &factual showing of inconsistent interestsBarham vUnited States

724 F.2d 1529, 153@ 1th Cir.1984)(emphasis addedyuotingUnited States v. Fox, 613 F.2d

99, 102 (5th Cir. 1980) arldnites States v. Merg01 F.2d 1321, 1328 (11th Cir. 1983)).

In this successive representation case, Kennedy avdrdMthaZeh operated under a

conflict of interest because he represented a defendant, Tawan @aderearlier case who
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implicated Kennedy in the subject crimfeskennedy alleges that Mr. Zéfacted in collusion
with the Governmefitand violated his obligations by failing to discover and notify the Court
and Kennedy of this conflict. (Doc. 47 pp. 1213.) Although Kenneds Section 2255
Motion is dewid of specific facts regarding thaleged conflictthe very nature of ishowsa
possible actual caflict.”

Given this relationshijppetween Mr. Zels representation of Kennedy and of Mr. Carter,
Kennedy has shown that Mr. Zel earlier representatioaf the [informant] was substantially
relaied to [his] later representation défendant.” Smith at 815 F.2d at 1405Because Mr.
Carter proffered information against Kennedy during the course of higsnegclient
relationshipwith Mr. Zeh, Kennedy has shown that Mr. Zéhctually learned particular
confidential information during the prior representation of the [informant] thatrelavant to
defendans later casé Id. Nonethelessjn this case,prima facie proof of a substantial
relationship and transmission of confidential informatisninsufficient to demonstrate the
requisite“inconsisten interests to show an “actual conflict on the part of Mr. Zeh.As the
Eleventh Circuit held inSmith, proof of one of theseelementsis a floor for establishing
“inconsistent interestsother proof may be necessarid. at 140506. Here, Kennedy offers
nothing but bare conclusions about Mr. Zehlleged conflict of interest and fails to show
specific facts regarding ¢hinformation Mr. Zeh learned from Mr. Carter or any other proof of
“inconsistent interest®n the pat of Mr. Zeh.

Moreover, Mr. Zeh swore thain the coursehis representation of Kennedige never

determinedthat Mr. Carter had proffered information against Kenne(yoc. 124, pp. 2-3.)

" Kennedy describes Mr. Carter a “defendant,” (doc. 17; p. 12), but Mr. Carter was not an actual co
defendant in this case. Rather, Mr. Zeh represented Mr. Carter in a separate prodesingrnCarter
proffered information against Kennedy that implicated Kennedpensubject crimes. (Dot2,p. 13;
doc. 12-4.)
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During Mr. Carters proffer statement in Mr. Z&h presencelMr. Carteronly ever referredo
Kennedy as'’KK.” (1d.) Mr. Zeh further swore thatKkennedy never mentioned any potential
conflict of interest until after he was sentenced, despite Mr.d&sthosing his representation of
Mr. Carter at the outset of his representation of Kennéidy) With no knowledge a® “KK’s”

true identity, it would be all but impossible for Mr. Zeh to have“aatual conflict in favor of

Mr. Carter overa persorwhom he didnot know Further the Government neither usedr
planned to usér. Carter as a witness in Kenneégycaseand when calculating his sentence
under the guidelineslid not countagainst himany drug attributed to Kennedy by Mr. Carter.
(Doc. 12, p 13; doc. 124, p. 3.) Instead, the Government intended to rely on the two controlle
purchases of drugs from Kennedy and #tmost 2,000 drug related phone calls intercepted
during courtordered wiretaps of Kennedyphones. I4.) Finally, Kennedyfails to offer any
factual allegationshowing thatMr. Zeh served Mr. Cartes interests during his representation
of Kennedy. Facing this backgroyndennedys conclusory allegations of Mr. Zehalleged
conflict do not establish that he operated with ‘tlieonsistent interestsneeded to show an
“actual conflict. SeeFreund 165 F.3d at 859“Qverall, the'actual conflict inquiry is fact
specific, consistent with the petitiongrultimate burderito prove that his conviction was

unconstiteional.” ) (citation omitted)see alsdal'ejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir.

1991) (noting thatconclusory allegations unsupported by specifiaseinsufficientto warrant

even a evidentiaryhearing (quotingStano v. Dugger, 901 F.2d 898, 899 (11th Cir. 1990) (en

banc)
(2) Adverse Effect on Counsek Performance
Even assumingarguendo, that Kennedy could show Mr. Zeh had inconsistent interests

such that he was actually conflictea€ennedy cannot show that this alleged confladversely
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affected his counsék performance.To establish that a lawyer performance wa%dversely
affected by the conflict of interest, a defendant must sht{&) the existence of a plausible
altermative defense strategy or tactic that might have been pursued; (2) thatetinatiak
strategy or tactic was reasonable under the facts; and (3) a link betwestuhl conflict and

the decision to forgo the alternative strategy of deféen®eqg v. Wited States253 F.3d 1274,

1278 (11th Cir. 2001) (citingcreund 165 F.3d at 860). This link muSestablish that the
alternative defense was inherently in conflict with or not undertaken due to the ydaotteer

loyalties or interests. Freund 165F.3d at 860 (quoting United States v. Fgh&9 F.2d 829,

836 (1st Cir. 1985))see alsBarham 724 F.2d at 1532'fA defendant] must demonstrate that
the attorney made a choice between possible alternative courses of actioas slictiing (or
failing to elicit) evidence helpful to one client but harmful to the other.”

When a guilty plea is involved, the Cotitboks at whether the attorrieyactual conflict
affected the defenddstdecision to plead guilty. Pegqg 253 F.3d at 1278 (citingoConte, 847
F.2d at 755). Additionally, when a defendant pleads guilty, he or she waives all gbslten
non4urisdictional defects occurring prior to the plea entry and may geyerdly challenge the

voluntariness of the plea itselfSee United States v. Broce, 488 U.S. 563, 573 (1989);

Tiemens v. United State$24 F.2d 928, 929 (11th Cir. 1984ge alsdJnited States v. Harbolt

426 F.2d 1346, 1347 (5th Cir. 1970) (per curiam) (holding that sfrtbe guilty plea was
voluntary the [movant] must be said to have waivedcihalict of interesttheory.” (quoting

Martin v. United State256 F.2d 345, 349 (1958)).

To prove*adverse effe¢t Kennaly must point to aalternative defense strategy that was
reasonable in light of the factand must show that the alternative strategy was avoided due t

Mr. Zeh's alleged conflict.Peqg 253 at 1278. Kennedyavers he would have gone to triéb
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test the [G]overnmetg proof$ but for Mr. Zehs alleged conflict of iterest. (Doc. 14, p. 2.)
Although thisalternative strategwould have been plausible, it woultdt have been reasonable
under the facts. As highlighted above, the Government had a plethora of objective and dir
evidence of Kennedy guilt in the crimesharged. And Kennedyfaceda maximum of 120
years imprisonment if cowicted of each crime he was charged with in the Superseding

Indictment. Penalty Certification, United States v. Kennedy, et2all4cr-12 (S.D. Ga. June 4,

2014), ECF No. 209.

Consideringthe Governmenits case against Kennedyly. Zeh's strategyto eschew trial
and, instead, to strike a plea dialKennedyis clearly supported by the record. If Kennedy had
not pleaded guilty, he would have faced a probable lifetmail, rather than anaximum of
twenty yearaunder the plea deaand would have had to overcome the Governraanbuntain

of nontestimonial evidence against himMoreover, given Kennedy criminal record, the

Government could have sought a 21 U.S.C. § 851 sentencing enhancement againstdaim, bug

notdo sobecause of thplea deaf Plea Agreement, United States v. Kennedy, ePal4cr-12

(S.D. Ga. July 15, 2014), EQ¥o. 425, p.2-3; see alsqPSI 1135-43.). Thus, in this case,
proceedingo trial was not dreasonable alternatiVéo securing a favorable plea deal
Furthermore Kennedyfails to establisithe required‘link” between Mr. Zels alleged

conflict of interest and his decision torego trial. Simply put, there are no fadts Kennedys

® Kennedy argues Mr. Zeh was ineffective because he did not object to the Goverrafieged breach
of this provision of the plea agreement. (Doc. 17-1, pp. 14-15, 20.) Kennedy, however, isnmiBtake
Government did not breach the plea agreement because it did not filetian 8581 sentencing
enhancementSeel.,United States v. Kennedy, et,&:14¢r-12 (S.D. Ga. Feb. 18, 2015), ECF No. 627.
If no plea agreement had been reached and the Government filed a Section 85Ingestdiacicement
notice against Kennedy, he would have faced a minimum of (10) years’ ammest and a maximum of
life imprisonment on Count 1 alone, rather than the twenty year (20) maximum hedec@mpare?1
U.S.C. 88 841(b)(1)(B)(viii)and 851, with 841(b)(1)(C),and 846. What Kennedy believes to be a
sentencing enhancement is actually his criminal history Guidelines rangd, iwrseparate and apart
from a Section 851 prior conviction sentencing enhancement and cannot alter tloeystatximum
sentence allowed under 21 U.S.C. § 846 like a Section 851 sentencing enhancement would.
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AmendedMotion or the case record showing that Mr. Zeh opted to pursue a plea deal f
Kennedy, rather than going to trial, out of his loyalty to Mr. Carter. Kennedy has nat gtetw
Mr. Zeh's “actual conflict adversely affected [his] decision to plead guilfgegq 253 F.3d at
1278. Therefore, MrZeh's prior representation of Mr. Carter notwithstanding, Kedy fails to
demonstrat@neffective assistanaef counsel undeCuyler.

B. Strickland Standard

In addition to Kennedy conflict of interest allegatien he alleges a wide variety of
ordinary ineffective assistance of counsel claisisch as Mr. Zéls purportedunprofessional
errorsand misleadinglea negotiation advice. (Doc.-17 p.12-15, 17419.) As noted above
actual ineffectiveness claims alleging deficient attorney performantgde the context of
conflicted representatiotfare subjecto a general requiremetttat the defendant affirnigely

prove prejudicé. Strickland 466 U.S. at 693. In addition to the prejudice profigt is

petitionets burden td establish that counsel preformed outside the wide range of reasonable

professional assistaricey making‘errors so serious that [counsel] failed to function as the kind

of counsel guaranteed by the Sixth AmendmienteCroy v. United States/39 F.3d 1297,

1312 (11th Cir. 2014) (quotinButcher v. United State$68 F.3d 1290, 1293 (11th Cir. 2004)

(second alteration in original)).

“Showing prejudice requires petitioner to establish a reasonable prob#iaitityput for
counsels unprofessional errors, the result of the proceeding would have been diffeleént.
(internal citation omitted). “The prejudice prong requires etitioner to demonstrate that
seriously deficient performance of his attorney prejudiced the déefetdeat 131213. “The

likelihood of a different result must be substantial, not just conceitalblarrington v. Richter

562 U.S. 86, 112 (2011)A reasonable probability of a different resu#t a probability sufficient
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to undermine confidence in the outcofne.Strickland 466 U.S. at 794. “In evaluating
performance; counsel is strongly presumed to have rendered adequate assistance and mad
significant decisions in the exercise of reasonable professional judgmerCroy, 739 F.3d at
1312 (quotingStrickland 466 U.S. at 690)."If a petitioner cannot satisfy one prong, we need

not review the other prorig. Duhart v. United States, 556 F. g 897, 898 (11th Cir. 2014).

Thus if a defendant cannot show prejudice, the Court need not determine vdedémetants
allegations show his counseperformance fell below abjective standard of reasonableness.

“[A] court deciding an actual ineffectiveness claim must judge the reasonableines
counsels challenged conduct on the facts of the particular case, viewed as of the time
counsels conduct. Strickland 466 U.S. at 690.Further, retrospective judicial scrutiny of
counsels performane “must be highly deferentifabnd must eliminate the distorting effects of
hindsight.” Id. at 689.

Kennedy asserts that but for Mr. Zghunprofessional errors he would have proceeded
to trial.’ (Doc. 171, p. 2.) The record before the Cobelies this assertionWhen a defendant
enters a guilty plea pursuant to Rule 11 proceeditthgre is a strong presumption that the
statements made during the colloquy are”trared his plea is knowing and voluntarinited

States v. Gonzaleldlercadg 808 F.2d 796, 800 n.8 (11th Cir. 1987A) .defendant must live with

what he has told a court under oath. In the context of a plea hearing, the UngedS8fmeme
Court has stated thathe representations of the defendantat such a hearing, as Was any

findings made by the judge accepting the plea, constitute a formidabler baminy subsequent

® While Kennedy asserts \seral general and conclusory claims of ineffective assistance, Kennedy

specifically asserts Mr. Zeh's performance was deficient because he faitgataio a PSI prior to
entering Kennedy’s plea, resulting in a perceived “bait and switch” wiesdntencevas more than
expected. (Doc. 1I, pp. 1316, 20.) This assertion, however, is unfounded because the Court, as
matter of course, does not require, and the United States Probation Office desaaa PSI untdfter

a defendant enters a guilty plea. Thus, Kennedy cannot show Mr. Zeh’s faikioéain a PSI prior to
entering a guilty plea was objectively unreasonable, much less that he wdgpcepy it.
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collateral proceedings. Solemn declarations in open court carry a stesugnption of verity.

Blackledge v. Allison 431 U.S. 63, 7374 (1977). The defendans representations are

presumptively trustworthy and are considered conclusive absent compellingcevetewing
otherwise. Id. A defendarits guilty plea, however, is not knowing and voluntary if he pleaded
guilty on advice that feltoutside the range of competence demanded of at®megriminal

cases. United States v. MunguiBamirez 267 F. Appx 894, 897 (11th Cir. 2008) (internal

citation omitted).
The standard for determining the validity of a guilty pleankéther the pleeepresents a
voluntary[,] intelligent choice among the alternative courses open to the daeféndéorth

Carolina v. Alford, 400 U.S. 25, 31 (1970); Boykin v. Alabama, 395 U.S. 238, 242 (1969).

movant ‘alleging prejudice with respect to the plea process must demonstrate aabémason
probability that he would have gone to trial rather than enter the plea, but for Ite@nsars.

Martinez v. Sety, Fla. Dept of Corr, 684 F. Appx 915, 922 (11th Cir. 2017) (citingafler v.

Cooper 566 U.S. 156, 163 (2012)):Further, the decision to reject the plea must have been

‘rational under the circumstancésld. (quoting Padilla v. Kentucky, 559 U.S. 356, 372 (2010)).

In a plea situation, the focus of inquiry under the performance mbBdricklandis “whether
counsels advice was within the range of competence demanded of attorneys in criminal’cases

Hill, 474 U.S. at 56-57 (quoting McMann v. Richardson, 397 U.S. 759, 771 (1970)).

As discusseat lengthabove, Judge Wood infordé&ennedyat the outset of the Rule 11
hearing that the purpose of the hearing was for him to understand the case thahavag p
against him, the rights he was waiving by pleading guilty, the factual basissf@da, and
whether pleading guilty was \ah Kennedywanted to do after consultation with his attorney.

Change of Plea Hg Tr., United States v. Kennedy, et,&:14cr-12 (S.D. Ga. June 10, 2015),
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ECF No. 666, pp.-23. Before Kennedyswore under penalty of perjury to tell the truth at his
Rule 11 hearingKkennedyaverred that no one was forcing him to plead guilty and that pleading
guilty was what he wanted to ddd. at p. 3. Judge Wood discussed the specific rigbtmedy
was afforded if he chose fmersist with a not guilty plea; Kennedyated under oatthat he
understood he was waving those rights by pleadldgat pp. 8 Kennedyfurther stated that
he and Mr. Zeh discussed the plea agreement togdikemyas satisfied with MrZehs
representation, had no complaints whatsoever, and had spoken widleiMbout the facts and
law of his case.ld. a& pp. 9-10. Judge Wood explained how his sentence would be determinefl
following his plea deal and asked Kennedy whether anyone had poimms an exact sentence,
to which he responded “No, nzah’ Id. atpp.14-15.

Kennedy verified that AUSA Bourfeesummary of the plea agreement was consistent
with the plea he had signedt. at pp. 1617. Judge Wood askd€ennedywhether he waed to
plead guilty because he was, in fact, gudfyCount 1in the Superseding Indictmerdnd he
answered in the affirmativeld. at p 19. Kennedydeclared that he understood the rights and
privileges he was waiving by pleading guilty and proceeded to dddsat pp 19-20. Judge
Wood determinedennedys guilty plea was knowing and voluarty, and Kennedy reaffirmed
that he was pleading of his own volitioid. at p. 20. Special Agentivingstonthen provided a
factual basis foKennedys plea,and Kennedygreed with the Governméstfactual basis.d.
at pp. 223 Judge Wood acceptdennedys plea and adjudged him guilty of the charged
offense. Id. at p. 23.

To be clear,Kennedytestified in open court that he was satisfied with Mehs
representation, had no complaints whatsoever about that representation, and ussedlide

law and facts of his case with MEeh Kennedy cannot preilldy simply retractinghis sworn
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testimonyon collateral attackHe said nothing during his Rule 11 hearing to indicate he wished
to raise a conflictssuewith Mr. Zeh's prior representatiomespitehim beng put on noticeof

any potential conflict of interest issubkg Mr. Zeh In addition, Mr.Zehwas ableto negotiate
favorable plea termswith the Government wherebigennedywas sentenced t840 months’
imprisonmentwhen hewas facing 120 yeas’ imprisonment and likelyprior conviction
sentencing enhancementshder Section 85labsent theplea agreement. See Penalty

Certification,United Sates v. Kennedy, et ak:14cr-12 (S.D. Ga. June 4, 2014), ECF No. 209;

J., United States v. Kennedy, et,aP:14cr-12 (S.D. Ga. Feb. 23, 2015), ECF No. 62h

accordance witthis agreementennedywas able to secure a dismissatls remaining Gunts
of the Superseding Indictment and avetdtutory sentencing enhancements. Plea Agreement

United States v. Kennedy, et,aP:14cr-12 (S.D. Ga. July 15, 2014), EQ®. 425, p. 23.

UnderCount lalone,had Kennedyleaded guilty to the entirety ofrither than pursuant to the
plea agreement, he would have faegedtatutory maximum of 40 yeansnprisonment and an
advisory Guidelines range of at least 262 months to 327 manthgsonment (PSI, 1 6J).

Given the weight of evidence against him and the prospect of life in prison, adeoisi
decline a plea agreement and proceed to trial would not have Besttonal under the
circumstance$ As such, Kennediails to establish the prejudice prong beeahscannot show
“a reasonable probability. . that the result ofhis] proceeding would have been differem
light of the circumstance of his plea deal.Kennedys admissions in open court before Judge
Wood in this case are conclusive, and | find that he offers no factual allegatiisgsmended
Section 2255 Motion that compel a contrary conclusion by this Ciothing in theRule 11

hearing transcripts, the sentencing hearing transcripts, or elsewheegergctinddemonstrates
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that Mr. Zehs alleged deficiencies fell below the standard of reasonabt@r@sprejudiced
Kennedy Kennedys conclusoryassertion that Mr. Zeh was ineffective during the plea phase
and, had it not been for Mr. Zehineffective assistance, he would not have pleaded guilty, is
belied by the record before the Court and is without meks. Kennedy cannot establighe
deficient performance prong or tipeejudice pronghe cannot showvineffective assistance of
counsel undegtrickland

Accordingly, because Kennedys not entitled to relief under either th@uyler or
Stricklandstandardgor ineffective assistance of coundble Court shoulENY ground one of
Kennedys Motion without an evidentiary hearing.
Il. Kennedy s Prosecutorial Misconduct Claims

Kennedy alleges various instances of prosecutorial misconduct in grounardde
asserts the Governmeéstllegedprosecutorial misconduct denied him due proaddaw and
that he would have proceeded to trial but for the Goverrisiastions (Doc. 171, pp. 211.)
The Governmentaintainsthat Kennedys allegations in this respect are conclusory and devoid
of factual basis. (Doc. 18, p—2.) A thorough reiew of Kennedys Section 2255 Motion
revealsthat he offers many conclusory allegatiaisprosecutorial miscondudiut few, if any,
specific facts.

As previously noted, mmovant is not entitled to habeas reliefhen his claims are merely

conclusory degations unsupported by specifics or contentions that in the face of the rexord §

1% Kennedy can only marshal conclusory allegations of Mr. Zeh’s alldgcient peformance because
the facts and record before the Court show Mr. Zeh's performancethmebbjectivestandard of
reasonableness. Mr. Zeh filed numerous pretrial motions on Kenraehédf, successfully negotiated a
favorable plea deal for him, advisedrhihroughout the course of proceedings, lodged multiple objectiong
to the PSI, obtained an acceptance of responsibility Guidelines reduciioe bafige Wood, and pursued

a direct appeal at Kennedy’'s behest, among other things. Kennedy offers noectamtgseto the
contrary. Accordingly, having reviewed the record and Kennedy's asserttensCourt finds that
Kennedy fails to show Mr. Zeh's performance fell “outside the wideegarigreasonable professional
assistance.”

26

L




wholly incredible” Tejada 941 F.2dat 1559 (citation omitted) “The allegations must be
factual and specific, not conclusory. Conclusory allegatwassimply not eough to warrant a

hearing. Chavez v. Ség Fla. Dept of Corr, 647 F.3d 1057, 1061 (11th Cir. 2011) (citfean

Martin v. McNeil, 633 F.3d 1257, 1271 (11th Cir. 2011). RBanovant proceedingro se, the

Court will liberally construghe pleading, but he or sHenust suggest (even if inartfully) that
there is at least some factual support for anclai is not enough just to invoke a legal theory

devoid of any factual basis. Jones v. Fla. Parole Corfiim 787 F.3d 1105, 1107 (11th Cir.

2015). “An evidentiary hearing may be necessary where the material facts are in digpute, b
[movant] is not entitled to an evidentiary hearing when his claims are merely conclusor

allegations unsupported by specifits.Pugh v. Smith, 465 F.3d 1295, 1300 (11th C00&

(citations omitted). Stated another wayif a habeas petition does not allege wgio specific
facts, that if they were true, would warrant relief, the petitioner is not enttlad evidentiary

hearing. Chavez 647 F.3d at 1060 (citing Allen ®ecy Fla. Dept of Corr, 611 F.3d 740, 763

(11th Cir. 2010).Therefore pecause solemn representations at a plea hearing by a defendant,
attorney, and the prosecuttrarry a strong presumption of vetitgnd“constitute a formidable
barrier in subsquent collateral proceedingsa movants later “presentation ofconclusory
allegations unsupported by specifissubject to summary dismissal .”. Blackledge 431 U.S.

at 73-74 (citing Machibroda v. United State368 U.S. 487, 4996 (1962)and Rice v.

Johnston, 334 U.266, 286-87 (1948).
In this case, Kennedly contentions regarding mecutorial misconduct are essentially

legal conclusions disconnected from factual specifics. For example, Keaheggsthat the

Government had in its possession exculpatory information and impeachment evidence

demonstrating the narcotics seized were not entirely controlled substant rather carrier
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materials” (Doc. 171, p. 4.) Yet he fails to indicate what that information and evidence was,

Likewise, Kennedy asserts the Government, in collusion with Mr. Zeh, withheldniation
pertaining to the credibility of paid criminal informantsid.] But again, Kennedy fails to
specifically indicate what this information was who the informants ere The balance of
Kennedys prosecutorial misconduct claims proceed in the same maanaonclusory
misconduct allegation is made without apecificfactual support.

What is likely Kennedys mostcritical allegation, that lab repts withheld by the
Governmentdemonstrate innocence and a lack of subject matter jurisdibtiased on the
guantity of drugs calculatedioes not provide any surrounding factsspecify how the lab
reports showvhat Kennedy claimsr what the correct calculation should have beev-1( p.

7-8) Moreover, Kennedy agreed with the Governnisefaictual basiand admitted to the truth

of it while under oath at his Rule 11 proceedinghange of Plea Hg Tr., United States v.

Kennedy, et a).2:14cr-12 (S.D. Ga. June 10, 2015), ECF No. 666, pp. 23. He may not noy

disputethat sworn testimony in order to obtain habeas rekeirtthermore, when asked by Judge
Wood at the Rule 11 hearing whether either the Governmektr.oZeh were aware of any
prosecutorial misconduct, bothrpas responded in the negatiaad Kennedy remained silent
(Id. at p. 19) In light of this testimony and Kennédyfailure to include specific prosecutorial
misconduct facts in hijssmendedSection 2255 MotionKennedys prosecutorial misconduct
claimdoes not pass muster.

Accordingly, because Kennedy has not shofaots that if true wouldestablish
prosecutorial misconduct, arehtitle him to relief the Court shouldENY ground two of

Kennedys Motion without an evidentiary hearirg.

1 In addition, Kennedg comprehensive collateral attack waiver in his plea agreementdesovi

independent, sufficient grounds for the CourDdSMISS Kennedy’s prosecutorial misconduct claim.
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lIl . Leave to Appealin Forma Pauperisand Certificate of Appealability

The Court should also dengennedyleave to appeain forma pauperis. Though
Kennedyhas, of course, not yet filed a notice of appeal, it would be appropriate tosatiches
issues in th Courts order of dismissal. Fed. R. App. 2(a)(3) (trial court may certify that
appeal of party proceeding forma pauperisis not taken in good faithbefore or after the notice
of appeal is filet). An appeal cannot be takemforma pauperis if the trial court certifies that
the appeal is not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Gqa

faith in this context must be judged by an objective standard. Busch v. Cty. of Volusia, 1

F.R.D. 687, 691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks

advance a frivolous claim or argumengee Coppedge v. United States, 369 U.S. 438, 445

(1962). A claim or argument is frivolous when it appears the factual allegationseary c

baseless or thegdal theories are indisputably meritless. Neitzke v. Willia489 U.S. 319, 327

(1989); Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1998 in forma pauperis action is

frivolous, andthusnot brought in good faith, if it iSwithout arguable merit either in law or

fact” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot lem takm a final order

in a habeas proceeding unless a certificate of appealability is issued. nPtodrale 11 of the

Rules Governing Section 2255 cases, the Couust issue or deny a certificate of appealability

when it enters a final order advertsethe applicant. A certificate of appealability may issue

only if the applicant makes a substantial showing of a denial of a constitutighal The

Plea Agreement, United States v. Kennedy, ePdl4cr-12 (S.D. Ga. July 15, 201, 4ECFNo. 425, p. 3.
SeeYi v. United StatesNo. 1:13CR-63-ODE-GGB-1, 2015 U.S. Dist. LEXIS 59918, at *11 (N.D. Ga.
Mar. 5, 2015) (“The record demonstrates that Movant knowingly and voluntarilydatpdabe appeal
waiver, and it bars his prosecutoriaisconduct claim.”) (citingwilliams v. United States396 F.3d
1305, 1342 (11th Cir. 2005).

29

od

to




decision to issue a certificate of appealability requieas overview of the claims in the habeas

petition and a general assessment of their méritsliller-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must ‘aaivjurists of
reason could disagree with the district ctaintesolution of 8 constitutional claims or that
jurists could conclude the issues presented are adequate to deserve encouragproeeed

it

further” 1d. “Where a plain procedural bar is present and the district court is correct to invoke|
to dispose of the case, a reasonable jurist could not conclude either that thtecdistrierred in
dismissing the petition or that the petitioner should be allowed to proceed furtS&ck v.

McDaniel 529 U.S. 473, 484 (200(yee alsd-ranklin v. Hightower, 215 F.3d 1196, 1199 (11th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legaj
bases adduced in support of the clainitler-El, 537 U.S. at 336.

Based on the above analysis Kénnedys Amended Motionand the Governmers
Response, an@pplying the Certificate of Appealability standards set forth aboves #er no
discernable issues worthy of a certificate of apgdahty; therefore, the Court shoulRENY the
issuance of a Certificate of Appealability. If the Court adtipts recommendation and denies
Kennedya Certificate of AppealabilityKennedyis advised that hemay not appeal the denial
but may seek a certificate from the court of appeals under Federal Rule ofat@pethcedure
22.” Rule 11(a) of Rules Governing Section 2255 Cases. Furthermore, as there are no ron
frivolous issues to raise on appeal, an appeal would not be taken in good faith. Thus, the Cpurt

should likewiseDENY in forma pauperis status on appeal.
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CONCLUSION

For the abovetated reasonshe CourtDENIES Kennedy’s Motion to Appoint Counsel
(Doc. 20.) Further)] RECOMMEND the CourtDENY Kennedys Amended Section 2255
Motion, DIRECT the Clerk of Court tacCLOSE this case and enter the appropriate judgment of
dismissal, andENY Kennedy a Certificate of Appealability amad forma pauperis status on
appeal

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Repomd
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendatiot® which objection is made and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at tllgection of a District Judge. The CotRECTS the Clerk of
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Court to serve a copy of this Report and Recommendation Kiponedyand the United States
Attorney for the Southern District of Georgia.

SO ORDERED and REPORTED and RECOMMENDED, this 1stday of February,

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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