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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
GARY CHARLES BRESTLE
Petitioner CIVIL ACTION NO.: 2:15-cv-54

V.

V.J. FLOURNOY,

Respondent.

ORDER and MAGISTRATE JUDGE'SREPORT AND RECOMMENDATION

PetitionerGary Charles Brestle (“Brest)e who is currently incarcerated at the Federal
Correctional Institution in Jesup, Georgia, (“FCI Jesufitgd a Petitionfor Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2241. (Doc. 1.) Respondents filed a Response.7.jDBor 1
the reasons which follow,RECOMMEND that the CourDISMISS Brestlés Petitionandthat
this case beCLOSED. | alsoRECOMMEND the CourtDENY Brestlein forma pauperis
status on appeal.

BACKGROUND

On January 4, 2008restlewas sentenced in the Southern District of Florida t20
month term of incarceration(Doc. 172, pp. +2.) This sentence followed his convictions, &ia
guilty plea,for committingwire fraud in violation of 18 U.S.C. § 134Jnd money laundering
(promotion),in violation of 18 U.SC. 88 1956(a)(1)(A)(i) and (2)Id. Brestlehas a projected
release date of December 13, 2016, via good conduct time release, to be followesk {@)thr
years of supervised releas@oc. 171.) Brestle is currently serving his sentence at FCI Jesup

where Respondent V.J. Flournoy serves as the Warden.
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Brestle has filed a litany of pleadings in this action. However, his claithddwn to a
request to receive a reduction in his sentence for having provided cooperation todiéidexis.
(Doc. 1.) Brestle states that he “was promisedemtence i@uction’ ‘credit, (time off the
duration of his sentence), for his cooperation for reporting crimes against ttezl Btates,
which involved the capturing of incriminating documents, and other inter alia [sSieghw
illustrate these crimes perpetrategg federal inmates in the custody of Respondent, and
numerous outside coconspirators.” (Doc. 1, p. 1.) He goes on to allege that he assiste
uncovering a “‘money laundering schemgerpetrated by federal inmates” and others that
“promote acts of terresm.” (Id. at p. 2.)

DISCUSSION

Whether Brestle can Proceed Pursuant to Section 2241

Section 2241 habeas corpus petitioharé generally reserved for challenges to the
execution of a sentence or the nature of confinement, not the validity of teaceitself or the

fact of confinement’ Vieux v. Warden 616 F. Appx 891, 896 (11th Cir. 2015) (quoting

Bryant v. Warden, FCC Colemdviedium 738 F.3d 1253, 1288 (11th Cir. 2013) (emphasis

omitted)). Ordinarily, an action in which an individual segkgollaterally attack “the validity
of a federal sentence must be brought urg@f55” in the district of conviction. 28 U.S.C.

§ 2255(a)Turner v. Warden Coleman FCI (Medium), 709 F.3d 1328, 1333 (11th Cir. 2013). T

utilize Section 2241 to attack the \dity of a federal sentence or conviction, a petitioner must

show that the remedy afforded under Section 2255 is “inadequate or ineffectivhallemge the

! Petitioner frequently cites a statement from Chief Judge Godbey Wood’s Order dismissing his
prior Bivensaction, OrderBrestle v. United State®:14-cv-130 (S.D. Ga. Dec. 29, 20148CF No. 65

p. 2,that ‘[tjo the extent Brestle raised a claim inaministrativeremedy which could potentially be
cognizable pursuant to 8§ 2241, i.e., that he should be given credit agairsgnkence, there is no
evidence that he exhausted such clainitidge Wood did not imply, much less hold, that the claims
raised herein are cognizable under Section 2241. Moreover, Brestleaoegjuesthat Respondent
give himcredit against his sentencRather he requests théis actual sentence be reduced
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validity of a conviction and/or sentence. Taylor v. Warden, FCI Marianna, 557 Fx Aff,

913 (11th Cir. 2014).
The United States Court of Appeals for the Eleventh Circuit provides two “cbableo

which the savings clause” is applicabl&Villiams v. Warden, Fed. Bureau of Prispid3

F.3d 1332, 1343 (11th Cir. 2013). First:

[t]he savings clause & 2255applies to a claim when: 1) that claim is based upon

a retroactively applicable Supreme Court decision; 2) the holding of that Supreme
Court decision establishes the petitioner was convicted for a nonexistent pffense
and, 3)circuit law squarely foreclosed such a claim at the time it otherwise should

have been raised in the petitioner’s trial, appeal, or first 8 2255 motion.

Id. (alteration in original) (quotingVofford v. Scott, 177 F.3d 1236, 1244 (11th Cir. 1999)).

Second, the savings clause may apply when “a fundamental defect in sentencingdcaadrr
the petitioner had not had an opportunity to obtain judicial correction of that defect’eddier
(citations omitted) (internal quotation marks omitted).
The Eleventh Circuit retreatedfrom the purported threfactor test enumerated in
Wofford, calling it only dicta, and explain[ed] that [t]he actual holding of\Wafford decision
. .. Is simply that the savings clause does not cover sentence claims that collddravaised
in earlier proceedys.” Turner 709 F.3d at 1333 (alteration in original) (internal citation and
punctuation omitted). Howevelofford's holding establishes two necessary conditiens
although it does not go so far as holding them to be sufficimta sentencing claim tpass
muster under the savings claus#Villiams, 713 F.3d at 1343.
First, the claim must be based upon a retroactively applicable Supreme Court
decision. The second, and equally essential, condition is that the Supreme Court
decision must have overturnactircuit precedent that squarely resolved the claim

so that the petitioner had no genuine opportunity to raise it at trial, on appeal, or in
his first§ 2255 motion.
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Id. “The petitioner bears the burden of coming forward with evidence affiretghowing he

inadequacy or ineffectiveness of the § 2286fedy.” Smith v. Warden, FCC Colemdow,

503 F. Appx 763, 765 (11th Cir. 2013) (citation omitted). “A petitioner may not argue the
merits of his claim until he has opened the portal $2241proceeding by demonstrating that
the savings clause 8f2255(e)applies to his claim.’ld. (citation omitted).

Though Brestle styles his action as a SecB24l Petition, he offers no assertion as to
how the remedy afforded under Section 2255 is inadequate or ineffective to chalienge

legdity of his convictions and sentencéecauseBrestlehas not satisfied the requirements of

=)

Section 225% savings clause, he cannot “open the portal” to argue the merits of his claim.

Dean v. McFadderl33 F. App’x 640, 642 (11th Cir. 2005).

Brestle agues that he is challenging the manner in which his sentence is being executed.

(Doc. 19, pp. 23 (citing Bishop v. Reno, 210 F.3d 1295,043n.14 (11th Cir. 2000).)He also

cites Federal Rule of Criminal Procedure 35(b) in support of his requtsivever, federal
courts that have addresstigse same argumeritave found that Section 2241 does paivide

an avenue for relief.Whitaker v. Dunbar, 83 F. Supp. 3d 663, 668 (E.D.N.C. 2Q143 for

[petitioner s] claim [for a reduction in his sentenceifder Rule 35, the claim is not cognizable in

a section 2241 petition.citations omitted))Garcia v. BeelerNo. CIV.A. 975624(JEI), 1998

WL 418041, at *1 (D.N.J. July 20, 1998) (“This court may not consider [petitglnkbabeas
corpus petition, under 28 U.S.C. 8§ 2241, because sentencing reductions should be challenpged
before the sentencing court under 28 U.S.C. § 2255 not under 28 U.S.C. §Th24dfore, this
court does not have jurisdiction.”).

For example, inHicks v. Patton No. 07CV046-HRW, 2007 WL 2793847 (E.D. Ky.

Sept. 26, 2007), the petitiondike Brestle, brought an action in the district of his imprisonment
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alleging that the government violated its agreement to move to reduce his semtéeicde
provided significant cooperation during his imprisonment. Hicks, the petitioner, did not rely
upon Section 2255 savings clause but instead argued, like Brestldhethatallengedhe
execution of his sentence, not its impositidd. at *5. The court nonetheless found tHagction
2241 did not providé with jurisdiction to grant the petitioner his requested relief. (“Hicks
trial court is the only court with jurisdiction to decide Petitioaariaim that he is entitled to a
sentence reduction based upon a {sesitencing agreement made with representatives of the
United States.. . There simply is no authority for this Court to entertain the cfaim.

Thecourt inGarcig 1998 WL 418041, at *46, came the same conclusiamen refusing
to heara 241 petition based on theetitionets cooperation during his incarceration. The
rationale of the Garcieourt is particuldy instructive, and thus, the Court quotes it at length:

Petitioner is correct in asserting that the g®sitencing nature of thgetition
clouds the jurisdictional issue, but he is not necessarily correct in assinairgy t
2255 is not the proper statute under which to seek relief where the government
allegedly breaches an agreement to make a Rule 35(b) motion.

According to FederaHabeas Corpus Practice and Procedure, § 2241 is the
appropriate means of relief only in the following narrow contexts: (1)
Administration of parole; (2) Computation of credit for ji@l detention, good
time credit, and other means of shortening seeternbat are administered by
prison officials; (3) Prison disciplinary actions, transfers, and changie itype

of detention; (4) Prison conditions; (5) Extradition; (6) Deportation or exclusion;
(7) Court martial proceedingd-ederal Habeas Corpus Practice and Procedure, 8§
41.2(b) at 1185-1188.

These contexts are similar to the situation at bar in that none are the product of an
error made by the sentencing juddg&ince Rule 35(b) motions are not entered by
the sentencing judge and they are “other mseaf shortening sentences,” it is
understandable why petitioner would argue that § 2241, rather than § 2255,
affords him relief.

Nevertheless, most courts appear to accept that challenges to the government
failure to make a Rule 35(b) motion are more properly brought under § 2255
There are a plethora of cases where prisoners have filed for relief in Rule 35(b)
situations and most, if not all, have been decided under § ZZ&8Jnited States




v. Nino, 878 F.2d 101, 103 (3d Cit989);United States. Gibbs 813 F.2d 596,

603 (3d Cir 1986) In fact, the Seventh Circuit has held that challenges to the
governmens breach of an agreement to file a Rule 35(b) motion must be brought
under 8§ 2255.SeeJackson vPitzer, 108 F.3d 1379 (7th Cid997);Thurmanv.
Gramley 97 F.3d 259, 264 (7th Cid994);Carnine v United States974 F.2d

924, 927 (7th Cir. 1992).

Historically, the courts have used 8§ 2255 when examining Rule 35(b) questions
The logic behind that choice is consistent with the desire to both preserve the
integrity of the sentencing system and maintain its efficiendyaving the
sentencing court address the merits of petiti@getition under 8§ 2255 preserves
the integrity of the sentencing system by ensuring that the same jedges

both 1) whether or not the governmanélleged promise to make a Rule 35(b)
motion must be specifically enforced and 2) if the promise must be enforced and
the motion made, whether or not a reduction in sentence is warraiié.
recognize, without making any pronouncement on this particular petitomgnt

to a reduction, that Rule 35(b) motions are generally unsuccesSfvever,
because not all Rule 35(b) motions are denied and some prisoners do receive
reductions after the government has made atiam, see United Statesv.
Moscahlaidis 868 F.2d 1357 (3d Cirl989); United Statew. Arnett, 628 F.2d

1162 (9th Cir 1979);United States). Amaya 111 F.3d 386 (5th Cirl997),a
challenge to the governmésftailure to make the Rule 35(b) motion gdéegctly

to the imposition of a petitioner sentence, an issue that must be determined
under 8§ 2255. If petitioner were successful in obtaining a reduction after the
government made its motion, the sentencing judge would be required to modify
the sentence originally imposedThus, petitionés claim that the government
breached its agreement to make the Rule 35(b) motion is inextricably connected
to the imposition of his sentencé&he finality of another judde imposition of a
sentence might be threated if this court undertook the determination of whether
or not the government has violated petitioseronstitutional rights by its refusal

to move for a sentence reduction under Rule 35(b). This result cannot be
permitted.

Requiring the sentencing dge to hear petitiones claim under 8§ 2255 also
promotes judicial efficiency In Rule 35(b) motion disputes, the person most well
suited to make an objective review in a timely and equitable fashion is the person
who handed down the original sentenc€onsidering the enormity of some
records and the complexity of most situations, it is foreseeable that ataogmt

of time and money would be wasted were we to subject a new judge to the task of
reexamining a case previously handled by the sentencimgg judccordingly,
petitioner must seek relief under 8 2255 rather than 8 2241 in order to effectuate
the design of our sentencing system.

This rationale applies with equal force in the case at hBnestleis asking this Court to

do more than review thadministration of service credits or some other manner of execution of




his sentence. Bl is asking this Court taodify the length of the term of his imprisonment
imposed bythe Southern District of FloridaSeeBishop 210 F.3d at 1305 {He district julge
had no jurisdiction to convert or overriftae petitioners] sentence by fiat.”)

Moreover, even if this Court had jurisdiction to hear Brestle’s Petition, he provides n
basis for this Court to compel the Governmeniileoa Rule 35(b) motion. Rule 35(b) reads, in
pertinent part:

The court, on motion of the Government made within one year after the
imposition of sentence, may reduce a sentence to reflect a defersidosequent,
substantial assistance in the investigation or prosecution of another person who
has committed an offense. . . . The court may consider a Government motion to
reduce a sentence made one year or more after imposition of the sentence where
the defendang substantial assistance involves information or evidence not known

to the defendant until one year or more after the imposition of sentence.

Fed. R. Civ. P. 35(b). As an initial matter, any Rule 35(b) Motion should be brought in the Col
of conviction. Moreover, Rule 35(b) does not allow a court to reduce a defenskamtence
except on motion of the Government. On this issue, the Eleventh Ciasaixplained,

As the language of the rule indicates, the district court may only reduce a
defendant sentence pursuant to Rule 35(b) upon the government’s motion.
United States v. Howard®02 F.2d 894, 897 (11th Cir. 1990). The Supreme Court
has held that this rule gives the government “a power, not a duty, to file a motion
when a defendant has substantially assisted/dde v. United State$04 U.S.

181, 185 (1992) We have previously explained, however, that “judicial review is
appropriate when there is an allegation and a substantial showing that the
prosecution refused to file a substantial assistance motion because of a
constitutionally impermissible motivation, $u@s race or religion.” United
States v. Forney, 9 F.3d 1492, 1502 (11th Cir. 1993).

United States v. Rameééanag 454 F. App’x 705, 7086 (11th Cir. 2011). Brestle has not

alleged any constitutionally impermissible motive. Thus, even if this Court hadigtion, it
could not secongduess the Government’s decision to not file a Rule 3&¢jon. Additionally,

as the Respondent points out in his brief, he does notdmwauthority, as the Warden of FCI

it




Jesup, to file a Rule 35 MotionSeeUnited States v. Ellis527 F.3d 203, 207 (1st Cir. 2008)

(“We conclude the term ‘government’ in Rule 35(b) does not mean a warden.”).

Petitioner requests, as an alternative remedy, that he be mladeoime confinement.
(Doc. 19, pp. 34.) However, he does hoite any statute, regulation, or rule that would afford
him this relief. Furthermordnmates do not have a constitutional righgarding the place of

their confinement._McKune v. Lit&36 U.S. 24, 39 (2002)Additionally, pursuant to 18 U.S.C.

8 3621, “[a] person who has been sentenced to a term of imprisonmesttall. be committed to
the custody of the Bureau of Prisons until the etmn of the term imposéd’ 18 U.S.C. §
3621(a). This statute gives the Bureau of PrigtB®P”) the exclisive authority to designate
the place of imprisonment of any prisoner, provided that the facility meets minirealth and
habitability standards.18 U.S.C. § 3621(b). The Supreme Court has interpreted this statute
mean that “the Attorney Generalroigh the BOP, has the responsipilior administering [a

prisoner’s] sentence.’United States v. Wilsqrb03 U.S. 329, 33%1992) (citing 18 U.S.C. §

3621);see alsdJnited States v. SmalleWo. 1:13CR-010, 2015 WL 5001189, at *1 (S.D. Ga.

Aug. 21, 2015) (“the ‘primary authority to designate defendantmanner and place of
confinement at an stage during execution of [his] prison sentence rests with the Bureau (¢

Prisons, not with the Cout). (quoting United States v. MoraleMorales 985 F.Supp. 229,

231 (D.P.R. 1997)).

For all of these reasons, the Court shddM8MISS Brestle’s 2241 Petition.
Il. Leave to Appealln Forma Pauperis

The Court should also demBrestleleave to appeah forma pauperis. ThoughBrestle
has, of course, not yet filed a notice of appeal, it would be appropriate to addredsgnes in

the Court’s order of dismissal. Fed. R. App.2R(a)(3) (trial court may certify that appeal of

[0
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party proceedingn forma pauperisis not taken in good faith “before or after the notice of appeal
is filed”). An appeal cannot be také&mforma pauperis if the trial court certifieghat the appeal
is not taken in good faith28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Godd faithis

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 36BS. 438, 445 (1962). A claim or

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United Sttes

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysisRrestle’s Retition, there are no nefrivolous issues to
raise on appeagndan appeal would not be taken in good faith. Thus, the Court sD&NY
in forma pauperis status on appeal.

CONCLUSION

Based on the foregoing, RECOMMEND that that CourDISMISS Brestlés Petition
for Writ of Habea<Corpus, filed pursuant to 28 U.S.C. § 2241, (docahiyCLOSE this case |
furtherRECOMMEND thatthe CourtDENY Brestleleave to proceeuh forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address

any contention raised in the pleading must also be included. Failure to do so willybatea
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challenge or review of the factual findings or legal conclusions of the Maigistidge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional ewadenc

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection iadea and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal Blagistrate Judge’s report and recommendation directly to the Uniteq
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED
to serve a copy of this Report and Recommendation Bpestleand Respondent.

SO ORDERED and REPORTED and RECOMMENDED, this 18th day of March,

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.
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