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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
CHARLES PACKARD
Plaintiff, CIVIL ACTION NO.: 2:15cv-87

V.

TEMENOSADVISORY, INC.; andGEORGE
L. TAYLOR,

Defendants

ORDER

Before the Court is the parties’ Motion for a Protective Order Regarding deotifal

Information. (Doc.33.) For the reasons and in the manner set forth below, this Motion i$

GRANTED with modifications.

Pursuant to Federal Rule of Civil Procedure 26(c) (“Rule 26(c)”), a party may miove f
an order “to protect a party or person from annoyance, embarrassment, oppressindue
burden or expense.” Fed. R. Civ. P. 26(c)(1). For example, a party may seek an ordéngrequi
that a trade secret or other confidential research, development, or corhiméraigation not be
revealed or be revealed only in a specified way.” Fed. R. Civ. P. 26(c)(1)(GpurA in turn,
may issue the protective order if “good cause” is shown. Fed. R. Civ. P. 2668¢HIs0

Ekokotu v. Fed. Express Corp., 408 F. App’x 331, 336 (11th Cir. 2011) (“The burden is on t

movant to show the necessity of the protective order, and the movant must meet #nsabtird
a ‘particular and specific demonstration of fact as distinguished from feeeloand conclusory

statements.” (quotindynited States v. Garretb71 F.2d 1323, 1326 n.3 (5th Cir. 1978))). “In

addition to requiring good cause, the district court must ‘balance the interdsts@®fequesting
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the order.” Ekokoty 408 F. App’x at 336 (quotindMcCarthy v. Barnett Bank of Polk

Cnty, 876 F.2d 89, 91 (11th Cir. 1989)).

The parties in this case have demonstrated good cause in arguing that &vprotéet is
necessary by explaining that this action is presently in discovery, and it appatisuch
discovery will involve review and production of information and documents that the sPartie
desire to be held in confidence. Documents and informatwe been requested and will be
produced by the Parties in this action, voluntarily or pursuant to discovery prageedirnch
constitute or reflect confidential information regarding the businessamrhip of the partiessa
well as the Defendants’ clients’ information

Accordingly, good cause having been shown within the meaning of Rule 26(c) of th
Federal Rules of Civil Procedure, and it appearing that the Parties consentytofeths
Consent Protective Order (“Proteet Order”),the Court enters the parties’ requested Order with
modifications. However the Court makes clear that:

(1) The Court and its authorized personnel are not parties to the agreement
and are not bound by its terms; and

(2) Nothing in this protective order, including paragraph four, shall be
construed as relieving any party from the obligation imposed by Local
Rule 79.7 to file a motion seeking the sealing of confidential documents.

IT IS HEREBY ORDERED THAT the following terms and conditions shall govern the

exchange of information in this case:

1. Scopeof Stipulationand Order. This Stipulationand Ordergovernsthe handling
of any designateddocuments or information produced the above-captionedction and
specifically agreedto betweenthe partiesand identified as subjectto this ProtectiveOrder,
including depositiontestimony,testimonytakenat a hearingor otherproceedingdeclarations,

affidavits, interrogatory answers,documents,and discoveryrequestsmade pursuantto the

e



FederalRulesof Civil Proceduresand the GeorgiaCivil PracticeAct, aswell asany materials
in the possessiorof any party to the abovezaptionedaction at theime of thefiling of such
action.

2. Confidential Material Plaintiff and Defendantsmay designateany material

that compromise®r containsinformationwhich suchparty or witnessclaims in good faith to
constitute personnelrecords, salary information, customer or commercial information,
information of a personal or private nature, confident@ald proprietary information,
privileged information, trade secrets,or financial or other businessnformation which has not
generallybeenmadeavailableto the publicat large andwhich, if not protectedvia this Order,
would harm the interestsof the parties or any employeesof the parties or third parties as
(a) “CONFIDENTIAL,” or (b) in the eventthe party or witness claims in good faith that
disclosure of the informatioto the other partiesto the actioncould eitherresultin competitive
injury or commercialdamageto the party or witness, pose asecurity risk, or have the
potential to jeopardize businesinterests, as “CONFIDENTIAL— ATTORNEY’S EYES
ONLY.” Either of which is hereinafterreferredto as “Confidential Material.” A party will
designate material as Confidential Material by marking it “CONFIDENTIAL” or
“CONFIDENTIAL —ATTORNEY'S EYESONLY.” Suchdesignationshall bemadepursuant
to Paragraplb ofthis StipulatiorandProtective Order.

3. Accessto ConfidentialMaterial Subjectto this Protective Order Confidential

Material marked “CONFIDENTIAL” and identified as subjectto this Protective Order shall
be availableonly to the following: (i) personswho have enteredappearancesas counsel of
recordin this actionand persons workingn the office of suchcounsel(suchas otherlawyers

and clerical, paralegaland secretarialpersonnel)for purposesrelatedto the prosecutioror




defenseof this action; (ii) the Court; (iii) the namedpartiesto this action and the officers,
directors,and employeesof the named parties who are participating in the prosecutionor
defenseof this action; (v) expertsor consultantsretainedin connectionwith this litigation
to the extent deemednecessaryfor the prosecution athis litigation; (vi) deponentsn this
action; (vii) stenographersand court reportersin connectionwith the recording of sworn
testimony;and(viii) such other personasthe partiesagreein writing, in advance providedthat
all such persons haveignedan Acknowledgment of ConfidentialitpAgreementin the form
markedas Exhibit “A” attachedto the PartiesJoint Motion for Entry of Joint Stipulation and
Protective Ordefdoc. 331, p. 12). Counselto whom Confidential Material is producedshall
keep in his/her files an original of each such signed AcknowledgemenandConfidentiality
form.

ConfidentialMaterial marked“CONFIDENTIAL—ATTORNEY’S EYES ONLY” shall
be availableonlyto anindividualwho the partiesexpressly agrem writing hasalreadyseenand
read the particular Confidential Material provided that all such persons havesigned an
Acknowledgment of ConfidentialityAgreementn theform markedasExhibit “B” attachedo
the PartiesJoint Motion for Entry of Joint Stipulation and Protective Or@rc. 331, p. 13) as
well asto counselfor the named parties who are actively billing time to this matter and
their employees,including attorneyssecretariegparalegalscopyservicesfile clerks,andcourt
reporters. Such materialsalso may be disclosedto outside consultants/expertéand their
employeesas of the date this lawsuit was filed) already designatedand disclosedto the
opposingpartiesas retainedexpertwitnessedan this actionprovidedthatall suchpersons have
signedan Acknowledgment oConfidentialityAgreement in the form markedas Exhibit “B”

attachedo the PartiesJoint Motion for Entry of Joint Stipulation and Protective Orrc. 33




1, p. 13) andalsoto a consultant/expervho is not so designatedby the partyin this litigation.
At the conclusion of the litigation, the Parties agree to provide all copies of the
Acknowledgemenbf ConfidentialityAgreemensignedby anyindividual or entityto whom the
information was so disclosed. Only such information of theConfidential Material as is
necessarghall be disclosedto the intendedrecipient. Counselto whom ConfidentialMaterial
is producedshall keepin his/herfiles an original of eachsuchsignedAcknowledgementand
Confidentialityform.

If an opposingpartyobjectsto the disclosure ahformationto anyparticularrecipient,or
to any portion thereof, such party shall make any objectionin writing to be receivedby the
party seekingto disclose the information within five (5) businessdays after learning the
identity of the recipient.In the eventan objectionis receivedas set forth, no disclosureof
the Confidential Material shall be madeto the intendedrecipient exceptupon subsequent
agreemenbf thepartiesor thefurtherorder of the Court. The partiesagreethat, in the event
that a party submitssucha disputeto the Court, the objectingparty hasthe burderbeforethe
Courtto show areasonablegood faith basisto justify its objection. The Courtwill hearany
such objection iramera.

4. Use of Confidential Material All Confidential Material designatedpursuant

to Paragraph2 and 5 of this Stipulation and Protective Order shall be utilized solely for
purposes ofthis litigation andfor no other purposeand shall be disclosedonly to the persons
listedin Paragraph3.

5. Marking of Confidential Material Any party to thisaction can designate

Confidential Material in the litigation as “CONFIDENTIAL” or “CONFIDENTIAL -

ATTORNEY'SEYESONLY.” The partyshalldo so in the following manner:




If the informationis a documentand is producedby the party seekingto designate
the information as “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY'S EYES
ONLY,” the partyshall mark the documentas “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEY’'S EYES ONLY” on the face of the document. If any material has multiple
pages,the appropriate designatiomeedonly beplacedon thefirst pageof suchmaterial. If the
informationisin a document producelly, or is on the possessioof, someone othethan the
party seeking to designatethe documentas “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEY’'S EYES ONLY,” the party seeking to designate the information as
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’S EYES ONLY” shall notify the
other parties in writing that it considers the information “CONFIDENTIAL" or
“CONFIDENTIAL — ATTORNEY’'S EYES ONLY” and any partyin possessionof the
information shall thereaftertreat the informationas “CONFIDENTIAL” or “CONFIDENTIAL
—ATTORNEY’'S EYESONLY” andshalltakethe stepsit deemseasonablynecessaryo ensure
that others who have received the information treat it as “CONFIDENTIAL” or
“CONFIDENTIAL —ATTORNEY'S EYESONLY.”

If particular ConfidentialMaterial existsonly in electronicformat, then a party seeking
to designatesuchmaterialas ConfidentialMaterial shall createa written log clearly identifying
such materialas “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’'S EYES ONLY,”
andshallproducesuchlog to the opposingarties.Uponreceiptof suchlog, the opposingarties
shalllimit accesgo suchmaterialasoutlinedby this StipulationandOrder.

If Confidential Material is likely to be disclosed through oral testimony of a
particular witnessor is disclosedthena party seekingo designatesuchmaterialas Confidential

Materialshall notify the opposingartiesprior to suchtestimonyor within tendaysafterthedate




of thedeposition that it seeksto designatesuch material as Confidential Material. If a party
complieswith this requirementthenthe courtreportershall mark eachpageof the transcript
of such testimony with the appropriate designation ofCONFIDENTIAL” or
“CONFIDENTIAL —ATTORNEY’S EYES ONLY” atthe direction of the designatipgrty.

6. InadvertentDisclosure Confidential Material inadvertentlydisclosedwithout

being designateCONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY'S EYES ONLY”

maythereaftelbedesignatedCONFIDENTIAL” or “CONFIDENTIAL —ATTORNEY'’S EYES
ONLY” by promptly notifying the party receiving the information in writing that such
information is “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’'S EYES ONLY,”

and the receiving party shall thereafter treat the information as “CONFIDENTIAL” or
“CONFIDENTIAL — ATTORNEY’'S EYES ONLY” (as so designated)and shall take the
stepsit deemsreasonablynecessaryo ensureghatotherswho receivethe informatiorthereafter
treatit as“CONFIDENTIAL” or“CONFIDENTIAL —ATTORNEY'SEYESONLY.”

7. Treatmentof Confidential Material upon Termination of Litigation. At the

conclusion ofthis action, including any appealtaken from a final judgmententeredherein,
each party, its expertsand its counselshall return to the opposingparty or destroy (and
certify such destructionin writing to such other party) all information designatedhereunder
as “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’S EYES ONLY,” includingany
copies, athe option of the opposingarty. The terminationof this litigation shall not relieve
any person who has had accessto such information designated“CONFIDENTIAL” or
“CONFIDENTIAL — ATTORNEY’S EYES ONLY” from the obligationsimposedby this

StipulationandOrder.




8. Challengeto Confidentiality Designation Nothing herein shall be deemed or

construedto constitute an agreementor admissionby a party that information designated
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’'S EYES ONLY” is, in fact,

sensitive andentitled to any protectionfrom disclosureor is a trade secret, confidential, or
proprietaryin nature.At anytime, either partymayadvisethe opposingpartyin writing that the
party hasa good faith belief that specificallyidentified Confidential Material is not entitled to

“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEY’'S EYES ONLY” treatment. The

opposingparty may thenfile with the Courtwithin thirty days of such notice amotion for a

protective ordermwith respectto the specifically identified Confidential Material, and, until

ruled upon, theConfidential Material shall continueto be treatedin accordancewith the

provisions ofthis StipulationandOrder. Any hearingon such a motion for protective order
will be conductedby the Courtin camera. If appropriate, the counteporter shall mark

each page of the transcript of any such hearing as “CONFIDENTIAL” or

“CONFIDENTIAL —ATTORNEY'S EYESONLY.”

9. Use of Confidential Material in Evidence. Any Confidential Material marked

“CONFIDENTIAL” may be offered into evidencein open court unlessany party obtains
an appropriateprotective order from the Court. Eachparty must be givemotice of another
party’s intentionto offer suchmaterialinto evidenceand a sufficient opportunityo seeksucha
protective order. Designationof ConfidentialMaterial marked“CONFIDENTIAL” in a final
pretrial orderin a mannerthat clearly provides noticahat such Confidential Material may or
will beintroducedat trial shall be sufficient notice. Should a party seek to file any materials

under seal, they will berequired to do procedures set forth in Local Rule 79.7.




10. Failure to Designate Confidential Material The failure to designate

information,documentsgevidence,or testimonyas Confidential Material shall not constitute a
waiver of any party’s claim outsidethis litigation that suchinformation,documentsgvidence,
or testimony do containtrade secretsand/or proprietaryinformation or otherwiseconstitute
confidential information; provided, howeverthat where a producingparty has produced
informationwithout adesignatiorof “CONFIDENTIAL” or“CONFIDENTIAL —ATTORNEY’S
EYES ONLY,” andan opposingparty has subsequentlyisclosedsuchinformation to a third
party, the fact that the producingparty later files a motion seekingto impose a designation
upon that same information shall not causethe opposingparty to be in violation of this
Stipulation and Protective Order and shall not subjectit to any sanctionor liability to the
producing party providedthat the subsequerdisclosureoccurred before the producingarty
filed a motion seekingto impose a designation upahat information. The subsequent
inadvertentdisclosureby any party of any documents or informatiolabeledas or constituting
ConfidentialMaterialshallnotoperate aswaiverof their confidentiality.

In the eventa party hasfiled with the Clerk of Courtpapersor informationthatit later
seeksto haveany designationof confidentiality attachedtheretoor to haveplacedunderseal,
the party will presentarequesto the Courtfor suchdesignatiorto bemade. Thepartiesagree
to work within the constraintsand procedures of th€lerk’s Office in seekingto imposesucha
laterdesignatioron previoushandpubliclyfiled documents. Theinability of theClerk’s Office
to provide a designation afonfidentiality after the document opaperin questionhas been
publicly filed shall not limit a party from seekingsuch a designationin any and all other

contexts.




11. Preservationof Other Objections. Neither the entry of this Stipulation and

ProtectiveOrdernor the production o€onfidentialMaterial hereundeshallin anyway constitute
awaiverof anyobjection to the furnishinthereof,all suchobjectionsbeingherebypreserved.

SO ORDERED, this 28thday ofOctober, 2015.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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