Dam|

V. United States of America Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

LEON BUU DAM,
Petitioner CIVIL ACTION NO.: 2:15<¢v-125
V.
UNITED STATES OF AMERICA (Case No.: 2:1%+-22)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Leon Buu Dam(*Dam’), who is currentlyincarceratedt theUnited States Penitentiary
in Atlanta Georgia has filed a Motion to Vacate, Set Aside, or Correct his Sentence pursuant
28 U.S.C. § 2255. (Doc. 1.Respondentiled a Response, (doeat), andDam filed a Reply,
(doc.5). For the reasons which followRECOMMEND the CourtDISMISS Dam’s Maotion,
DENY Damin forma pauperistatus on appeal, alENY Dama Certificate of Appealability.
| alsoORECOMMEND the CourtDIRECT the Clerk of Court t€€LOSE this case.

BACKGROUND

Dam was charged in this Court witmaking a destructive devicen violation of
26U.S.C. § 5861(f); possession of an unregistered firearm or destructive, dewmgation of
26 U.S.C. § 5861(d); using, carrying, and brandishirdgstructive deviceluring a crime of
violence, in violation of 18 U.S.C. § 924(cising explosive materials during the commission of
a federaffelony, in violation of 18 U.S.C. 8§ 844(h); and malicsouse of explosive materials,

violation of 18 U.S.C. 8344(i). Indictment, United States vDam 2:11¢r-22 (S.D. Ga.

June 8, 2011 ECF No. 1. Dam pleaded guilty tahe use of explosives in commission of a
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federal felony and the malicious use of legve materials. Plea AgreementJnited States v.

Dam 2:11€r-22 (S.D. Ga. Feb. 28013), ECF No65, p. 2. Chief Judge Lisa Godbey Wood
sentenced Darto 18 months’ imprisonment, which consisted of ar@nth sentence for the
use of explosive materials during the commission of a felony and-an@8th sentence for the

malicious use of explosive materials, to be served consecutiyglynited States vDam, 2.11-

cr-22 (S.D. Ga.Aug. 28, 2013), ECF No. 72, pp-2 Chief Judge Wood entereddgment on
August 26, 2013ld. at p. 1. Damdid not file an appeal.
DISCUSSION
On August 25 2015, Dam executed his Sdoin 2255 Motion. (Doc. 1, p. 13 His
Motion was filed in this Court on August 31, 2015. (Doc. Dam contends his counselphn
Brewer, rendered ineffective assistanbg withdrawing a request foa second competency
hearing and by coercing Dam to plead guilty by failing to properly expgh@rconsequences of
the proceedings. Id. at pp. 4-5.) The Government asseixams Motion should be dismissed
because it is untimely and meritleg®oc. 4, pp. 5, 8.)
The Court addresses the Government'’s assertion.
Whether Dam’'s Motion was Timely Filed
To determine whethddanmis Motion was filed in a timely manner, the Court musik
to the applicable statute of limitations periodsotidns made pursuant to 28 U.S.C. § 2255 are
subject to aoneyearstatute of limitations period28 U.S.C. § 2255(f).This limitations period
runs from the latest of:
(1) the date on which the judgment of conviction becomes final,
(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the

United States is removed, if the movant was prevented from making a
motion by such geernmental action;




(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(4) the date onvhich the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

Damwas sentencetb 180months’ imprisonmenbn August 262013, and the Court’s

final judgment wagnteredon August 28, 2013. Min. Entry & J., United Stateam, 2:11¢r-

22 (S.D. Ga. Aug. 26andAug. 28, 2013), ECF Nos/0, 72. Dam hadfourteen (14) days, or
until September 11, 201%o file a notice of appealFed. R. App. P4(b)(1)(A)(i); Fed. R. Civ.

P. 6(a); Murphy v. United States634 F.3d 1303, 1307 (11th CRO11) (noting that, when a

defendant does not appeal his conviction or sentence, the judgment of conviction becdmes fina
when the time for seeking that review expireBecause Dandid not file an appeahe had until
Septembel 1, 2014, to file a timely § 2255 motion. 28 U.S.C. § 2255(f)dlgwever,Dam did

not execute hiSection2255 motion untilAugust 25 2015 nearlyoneyearafter the expiration
of the applicable statute of limitations perio@onsequentlyDam's petition is untimely under

§ 2255(f)(1). Townsend v. Crews, No. 124126<CIV, 2014 WL 6979646, at *6 (S.D. Fla. Dec.

9, 2014)(“The law is and always has been that a statute of limitations creates a definitiye
deadline; a complaint goetition filed one day late . . is untimely, just as if a year latg.

(quotingTurner v. Singletary, 46 FSupp.2d 1238, 1240 (N.DFla. 1999)). Damfails to argue

that he is entitled to the statute of limitations periods set forth in Sections 22R5@3), or (4).
Thus, the Court must now determine whetbam s entitled to tolling of the applicable statute

of limitations period.




Il. Whether Dam is Entitled to Equitable Tolling

Dam recognizes he does not meet the-pear statute of limitations period. (Doc. 1,
p. 12) His explanation forthis untimely filing is that his mental incompetence and lack of
English proficiencyendered hinunable to file an appeal himself. Furthermdre states that he
has been unable to contact Mr. Brewer to assist with filing an appgeéal. (

In response,the Government asserts Dam’s claims of incompetence are “wholly
conclusory, supported by nothing other than the unqualified opinion of hisyaéhlawyer.”
(Doc. 4, p. 6.) The Government states that Dam was under a treatment and medication regi
prescribed by the Beau of Prisong"BOP”) and was fully competent during treiminal
proceedings. Id.) As to Dam’s claims of language difficigds, the Government points to Dam’s
request during his sentencing hearing that his translator not simultaneonslgté&rahe Court’s
comments because he was fluent enough to “understand most of what yoyldawpt p. 7.)
Additionally, Dam personallynade his own allocution and writings to the Court in English.
(Id.) Fnally, the Government argues that Dam did not even attempt to obtain court documer;
transcripts, or contact Mr. Brewer until well after the one year deadlineexaiced. [d. at
pp. 6-7.) Therefore, the Government argues that Dam did not act with the duedihggmred
for equitable tolling.

Dam retortsthat he is indeed under a treatment and medication plan prescribed by t
BOP. However, e agues that it was these “psytbmpic [sic] medications” such as “respidol”
that caused his delay in filing. (Doc. 5, p. He contendshat this extraordinary circumstance,
combined with his inability to contact Mr. Breweshould result in the Court equitably tolling

the statute of limitationgpplicable tchis Motion.

ne




The applicable limitation is not jurisdictional, and, as a consequencestédgdisheane-

year limitatian “is subject to equitable tolling in appropriateses.” Holland v. Florida, 560 U.S.

631, 645 (2010).“A movant ‘is entitled to equitable tolling only if he shows (1) that he has beer
pursuing his rights diligently, and (2) that some extraordinary circumstance stbzdway and

prevented him from mnely filing.” Williams v. United States586 F. App’x 576, 576 (11th Cir.

2014) (quotingHolland 560 U.S. at 649 Equitable tolling is typically applied sparingly and is

available “only in truly extraordinary circumstancegdéhnson v. United State340 F.3d 1219,

1226 (11th Cir. 2003).“The [movant] bears the burden of proving hiditlgment to equitable

tolling,” Jones v. United States, 304 F.3d 1035, 1040 (11th Cir. 2002), “and will not prevdi

based upon a showing of either extraordinary circumstances or diligence alonmottaat]

must establish both."Williams v. Owens No. CV113157, 2014 WL 640525, at *3 (S.D. Ga.

Feb. 18, 2014) (citing Arthur v. Allen, 452 F.3d 1234, 1252 (11th Cir. 2006)).

There is nothing before the Court indicatingttibamemployed any measur#s file a
timely Section 2255 Motioror that some “extraordinary circumstance” prevented him from
doing so. The record indicates that Dasiid not even attempt to contact Mr. Brewer utttile
middle of March” of 2015-well after the statute of limitations for filingtamely Section 2255

motion had expired Letter, United States v. Dam2:1%cr-22 (S.D. Ga. Apr. 13, 2014),

ECFNo. 77. His subsequent letters to the Court and the court reporter requesting his tianscri
and other documentation were not sent until June and July of 2d1%t ECF Nos. 78, 79.
Furthermore, in a letter to the Court, Dam indicates he only began thal ggwpeess after
befriending his jailhouse attorney sometime after December of 2014. (Dqp. 2829.)
Based on these facts, it is apparent that dammot diligently pursue his rights. In fact, Dam

did not even consider filing his Motion until welfter the statutory limitatioperiodexpired

pt




Additionally, Dam’s claims of incompetena@e notan “extraordinary circumstance”
sufficient to provide a basis for equitable tollihgNothing within the record supports Dam’s
conclusory claims that hes iincompetent such that he could tiotely file a Section 2255
Motion. (Doc. 1, p. 12.)Although Dam argues in his Reply Brief that he was on “mental health
medications such as ‘respidol,” he does not indi¢his affected his ability to timely file a

Section 2255 Motion. (Doc. 5, p. Hpears v. Warder605 F. App’x 900 (11th Cir. 2015a (

petitioner with history of mental health issues and medication did not receive éxualihg
because he failed to show hawaffected his ability to timely file a petition)Furthermorethe
Court specifically found Dam competent to stand trial for his criminal procgetter a

psychiatric examinatian Rep., OrderUnited States v. Dap®:1%cr-22 (S.D. Ga. Nov. 7 and

Dec. 20, 2012), ECF Nos. 52, ;5¢f. Hunter v. Ferrell, 587 F.3d 1304 (11th Cir. 2009)

(Petitioner siffered from substantial mental retardatioand a psychiatric examination found
petitioner aly borderline competent to stand triaCourt found evidentiary hearing proper
that caseo deermine whether petitioner's mental impairment affected his ability to timely file a
Section 2254 petition.)

The Eleventh Circuit Court of Appealsas held that claims of mental incompetency,

without more, are “insufficient to justify equitable tollinglawrence v. Florida, 421 F.3d 1221,

1227 (11th Cir. 2005prff'd on other grounds549 U.S. 327 (2007¥eealsoFox v. McNeil 373

F. App’x 32, 34 (11th Cir. 201Q)[A]n allegation of mental incompetence, without a showing
of a causal connection betwette incompetence and the failure to file a timely application, did

not justify equitable tolling.”) Hunter 587 F.3dat 1308 (“[M]ental impairment is ngber sea

! Dam also claims that his difficulties with the English language entitle himgtitaile tolling.

However, lack oEnglishproficiency isnot a sufficient “extraordinary circumstance” to justify equitable

tolling. SeeUnited States v. Montano, 398 F.3d 1276, 1280 n.5 (11th Cir. 2005) (difficulties with the¢

English language did not entitle petitioner to equitable tolling).
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reason to toll a statute of limitations.”)Therefore, Dam’s claims that he was mentally
incompetent do not entitle him to equitable tolling of the statute of limitations.

Damfails to show that he wasupsuing his rights diligentlgndthat some extraordinary
circumstanceorevented him from filing his Section 2255okbn prior toSeptember 112014
ConsequentlyDam is not entitled to equitable tolling of the applicable statute of limitations
period. The Court shoulISMISS Dam's Section 2255 Motioas untimely filed
II. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also demamleave to appeah forma pauperis ThoughDamhas, of
course, not yet filed a notice of appeal, it would be appropriate to address thesanghae
Court’s order of dismissal. Fed. R. App.Z4(a)(3) (trial court may certify that appeal of party
proceedingn forma pauperigs not taken in good faith “before or after the notice of appeal is

filed”). An appeal cannot be tak@émforma pauperisf the trial court certifies that the appeal is

not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, ¢

(M.D. Fla. 1999). A party does not proceed in good faith whesek&s to advance a frivolous

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
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Additionally, under 28 U.S.C. 8§ 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is isBuesliant to Rule 11 of the
Rules Governing Section 2255 cases, the Cooutst issue or deny a certificate of appealability
when it enters a final order adverse to the applicaAt.tertificate of appealability may issue
only if the applicant makes a substantial showing of a denial of a constitutighal The
decision to issue a certificate of appealability requires “an overview of the dlaitine habeas

petition and a general assenent of their merits.”Miller-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must %hawijurists of
reason could disagree with the district court’s resolution of his constiditcdaims o that
jurists could conclude the issues presented are adequate to deserve encouragproeeed
further.” 1d. “Where a plain procedural bar is present and the district court is correct to invoke
to dispose of the case, a reasonable jurist coudldorxlude either that the district court erred in
dismissing the petition or that the petitioner should be allowed to proceed furthack \&l

McDaniel 529 U.S. 473, 484 (200(ee alsd-ranklin v. Hightower, 215 F.3d 1196, 1199 (11th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legg
bases adduced in support of the clainitler-El, 537 U.S. at 336.

Based on the above analysis of Dam’'s Motiand applying the Certificate of
Appealability standards s#drth above, there are no discernable issues worthy of a certificate @
appeal; therefore, the Court sho&NY the issuance of a Certificate of Appealability. If the
Court adopts this recommendation and derd@sn a Certificate of AppealabilityDam is
advised that he “may not appeal the denial but may seek a certificate from thef@ppeals
under Federal Rule of Appellate Proced@” Rule 11(a), Rules Governing Section 2255

Cases in the United States District Courts. Furthermore, as thame amfrivolous issues to
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raise on appeal, an appeal would not be taken in good faith. Thus, the Court shoule likew
DENY in forma pauperistatus on appeal.
CONCLUSION

Based on the foregoingRECOMMEND that the CourDISMISS Dam's Section 2255
Motion, DENY Dam in forma pauperisstatus o appeal, andDENY Dam a Certificate of
Appealability.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual find® or legal conclusions of the Magistrate Judg§ee28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting thespecificity requirement set out above will not be considered by a District.Jédge
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made omlyafrinal

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and

Recommendation upddamand the United States Attorney for the Southern District of Georgia.

2017.

SO ORDERED andREPORTED and RECOMMENDED, this 13thday of February,

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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