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_y v. United States of America

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

CORTEZ JIMEL ARBERY
Petitioner CIVIL ACTION NO.: 2:15<v-136
V.
UNITED STATES OF AMERICA (Case No.: 2:18+-9)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Doc

Certificate of Appealability.

BACKGROUND

Movant Cortez Arbery (“Arbery, who is currently housed at the Federal Correctional
Institution in Marianna, Florida, has filed a Motion to Vacate, Set Aside, or @driseSentence
pursuant to 28 U.S.C. § 2255. (Doc. 1.) The Government filed a Response, (doc(G)rtand
filed a Reply, (doc. 7). For the reasons which follodlRHCOMMEND the CourtDISMISS

Arbery’s Motion,CLOSE this case, anBENY Arberyin forma pauperis status on appeal and a

Arbery was conicted in this Court, on April 15, 2014, after emtg a guilty plea, of
possessiorof a firearm by a convicted felon, in violation of 18 U.S.C. § 922(g)(The
Honorable Lisa Godbey Wood sentenced Arbery to 61 months’ imprisonmebitdd States
v. Arbery, 2:13cr-9 (S.D. Ga. April 15, 2014), ECF No49. Arbery filed a direct appeal,
arguing that the trial court erred in denying his motion to suppress. Thenthl&ecuit Court

of Appeals affirmedhis Court’'s disposition oArbery’s motion to suppressUnited States v
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Arbery, 591 F. App’x 749 (11th Cir. 2014)Arbery filed his timely Section 2255 Motion on
September 14, 2015. (Doc. 1.)

DISCUSSION

In his Motion, Arbery asserts Michael Chad Taylor, his appointed counsel, réndere

ineffective assistance. Specificallirbery contends Mr. Taylor failed to object to Arbery’s
criminal historycalculation, which resulted in an increased sentence. (Doc. 1, p. 4.) Arbery al
contends Mr. Taylor failed to argue specific points during the suppression heatitggein
the denial of Arbery’s motion.Id. at p. 6.)

The Governmentesponds that the collateral attack waiver contained in Arbery’s pled
agreement bars his claimgn the alternative, the Government states that Arbery’s claims arg
without merit. (Doc. 6, p. 4.)

l. Whether the Collateral Waiver Agreement in Arbery’'s Plea Agreement Bars his
Claims

The Government maintains Arbery agreed to a complete waiver ablgeral attack
rights as part of his plea agreement. (Doc. 6, p. Bhg Government asserts there were no
exceptions to the collateral review waiver, and Arbery “manifested his uadeirsg of the
waiver[ ]” by signing his plea agreementld.] Additionally, the Government avers the Court
guestioned Arbery abotite waiver during his change of plea hearing, and Arbery declared thg
he understood the waiver. Further, the Court instructed Antegigrding the limited ways in
which he could challenge his criminal proceedings, even after entry of his guilty pleeneut
of those ways including the ability to file a Section 2255 motidah) (

When a defendant enters a guilty plea pursuant to Rule 11 proceedings, “there is a str
presumption that thstatements made during the colloquy are true” and his plea is knowing ar

voluntary. _United States v. Gonzalelercadg 808 F.2d 796, 800 n.8 (11th Cir. 1987j.is
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well-settled that a waiver of appéarovisioncontained in a plea agreeménenfor@able if the

waiver is knowing and voluntary. United States v. Johnson, 541 F.3d 1064, 1066 (11th Qi

2008) (citingUnited States v. Weave?275 F.3d 1320, 1333 (11th Cir. 2001)). “To establish the

waiver’'s validity, the government must show eithertt{) the district court specifically
guestioned the defendant about the provision during the plea colloquy, or (2) it is manifes
clear from the record that the defendant fully understood the significance cditres & United

States v. Mottola394 F. App’x 567, 568 (11th Cir. 2010) (quotiblpited States v. Benitez

Zapata 131 F.3d 1444, 1446 (11th Cir. 1997)). “A waiver of the right to appeal includes
waiver of the right to appeal difficult or debatable legal isstiageed, it includes a waiverf

the right to appeal blatant errorUnited States v. How|el66 F.3d 1166, 1169 (11th Cir. 1999).

“Waiver would be nearly meaningless if it included only those appeals that border on t

frivolous.” Brown v. United States, 256 F. App’x 258, 261-62 (11th Cir. 2007).

Arbery and his attorney, Mr. Taylor, were able to negotiate a plea agreentle the
Government whereby Arbery agreed to plead guilty to Count 1 of the Indictmetitimited
Waiver of Appeal” provision was included as part of the plgl@e@ment. That provision set
forth:

To the maximum extent permitted by federal law, the defendant voluntarily and
expressly waives the right to appeal the conviction and sentence and the right to
collaterally attack the sentence in any pastviction proceeding, including a
§2255 proceeding, on any ground, excépy:as set forth in paragraph 1(b) above
[relating to Arbery’s reservation of right to contest on appthal adverse
determination of his motion to supprgsand (2) the defendant may file a direct
appeal of his sentence if it exceeds the statutory maximum; and (3) the defendan
may file a direct appeal of his sentence if, by variance or upward departure, the
sentence is higher than the advisory sentencing guideline range as foured by th
sentencing court.The defendant understands that this Plea Agreement does not

! “Appeal” refers to the right to appeal or contest, directly or coi#iie a sentence United States v.
Bushert, 997 F.2d 1343, 1350 & n.17 (11th Cir. 1993). Case law concerning waiver of a direct appeal
alsobeen applied to waiver of the right to collateral proceedingacaOrtiz v. United States320 F.
Supp. 2d 1362, 1365—-67 (N.D. Ga. 2004).
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limit the Governmens right to appeal, but if the Government appeals the
sentence imposed, the defendant may also file a direct appeal of the sentence.

Plea Agreement)nited States v. Arbery, 2:18-9 (S.D. Ga. Sept. 4, 2013), ECF No. 60, p. 5.

Arbery appeared before Chief Judge Wood for his change of plea, or Rule 1
proceeding. Chief Judge Wood addressed Arbed/informed him the purpose of the hearing
was to ensure that he understood the case that was pending against him, that he unilefstood
the rights he was waiving or giving up by pleading guilty, and that there wasualfaasis for

the guilty plea Change of Pleatg Tr., United States v. Arbery:13<€r-9 (S.D. Ga. Dec. 10,

2015), ECF No. 80, p. 2. Chief Judge Wood inquired whether anyone had forced Arbery to off
to plead guilty, and he said no one ftohe scand that pleading guilty was wihiae wanted to
do. Id. at p. 3. Chief Judge Wood told Arbery that he did not have to plead guilty, and if h
chose to persist in his not guilty plea, he would have the rigta public and speedy trial by
jury; a presumption of innocence during thaalirthe assistance of trial counsel; see, hear,
confront, and crosexamine the Government’s witnesses and evidence; call wewesshis
behalf and testifyhimself or to remain silent.ld. at pp. 78. However, Chief Judge Wood
cautioned Arbery he wdd be waiving these rights if he pled guilty and she accepted that guilty
plea. Id. at p. 8. Arbery stated he understood and did not have any questions. Arberyedso stg
he and Mr. Taylor reviewed the Indictment together and that he had had theiopyptottalk to

Mr. Taylor about the facts of his case, as well as about the proposed pleaesgrddnat pp.
8-9. Arbery stated Mr. Taylor had generally spoken to him about the advisory Segtencil
Guidelines and that he was satisfied with Mr. Tdgloepresentationld. at p. 9. Chief Judge
Wood reviewed the counts of tHedictmentwith Arbery and the essential elements of the
crimesfor which he was charged and thia¢ Government would have to provie. at pp. 9-11.

Chief Judge Wood advised Arbery of the maximum sentence she could inighostepp. 11-14.
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Additionally, Chief Judge Woodsked the Assistant United States Attorney (“AUSA”) to
summarize the provisions of the plea agreement. AUSA Carlton Bstateel:

The Governmenagreesd recommend a thrdevel reduction for acceptancé
responsibility provided the Defendant truthfully admits the conduct comprising
the offense, and has fully complied with all conditions, and does not violate any
criminal laws subsequent to his initial appearance in this maktes.Government
consents to the entry of tiefendants plea pursuant to Federal Rule of Criminal
Procedure 11(a)(2)The Defendant reserves the right to contest upon appeal the
adverse determination of his motion to suppresghvbhallenges the lawfulness

of the stop and frisk which occurred on January the 10th of this year. Should the
Defendant prevail on appeal, he shall be allowed to withdraw his plea of guilty.
The Government agrees to consider whetheb#fendants cogeration with the
Government qualifies as substantial assistance and warrants the filing tba mo
for downward departure below any applicable guideline range or mandatory
minimum sentence or a motion to reduce sentence.

Finally, the Government agre&s dismiss Count Twdof the Indictment] The
Defendant agrees to plead guilty to Count One [of the Indictment], to
acknowledge at the time of the plea the truth of the factual basis contained in the
plea, [and] pay any assessments imposed by the Gaami@ncing.

Id. at pp. 1516. Chief Judge Wood asked Arbery if AUSA Bourne’s summarization of the ple
agreement was consistent with the plea agreement he signed, and he stateddt atgs. 16.
Arbery also statethe read the plea agreemeandMr. Taylor answered any questions he may
have had before he signed the agreement. Chief Judge Woatltressed Arbery:

Mr. Arbery, | do want temphasize something that Mr. Bourne pointed dutd

that is that as a part of this plea agreement thatpyoposethere is contained
within it a waiver of appeallt states to the maximum extent permitted by federal
law, the Defendant voluntarily and expressly waives the right to appeal the
conviction and sentence and the rightctilaterally attack the sentence in any
posteonviction proceeding, including a 8 225%here are limited exceptions to
that waiver:-Number one, if | were to sentence you above the statatarymum,

then you could appeal that directly; number two, if | were to sentence you above
the advisory guidelines rangs found by me, then you could appeal that; number
three, if the Government were to file an appeal, you could appeal that.

And also, by virtue of this plea agreement, if you perfect your abdliappeal the
Magistrate Judde determination on the motion to suppress, then you could
appeal that issue.
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Other than those exceptions, by virtue of thggeement that you propose, you
waive all other appellateghts. Do you understand that?

Id. at pp. 17-18. Arbery stated he understood this provision and had no questions.

Chief Judge Wood then askédbery whether he wished to still plead guilty to Count
One of the Indictment because he was in fact guilty of that count, amehsveered in the
affirmative. Id. at p. 19 Chief iidge Wood also askeé®tbery whether he understood the rights
and privileges he was waiving if she accepted his plea, and he said he did. Chief Judge W
determinedArbery participated in the Rule 1froceedingsknowingly and with intelligencé
Id. Further, Chief Judge Wood determin&tbery's plea was Knowing” and “voluntary”. Id. at
p. 20. Arbery agreed. The Government provided a factual basisAdverys plea of guilty. Id.
at pp. 2622. After hearing fromArbery again, during which time he agreed with the
Government'sbasis, Chief Judge Wood acceptarberys plea and adjudged him guilty of
Count One of the Indictmentd. at p. 24

At the sentencing hearing, AUSA Jenna Solari remarked Arbényideline range was 57

to 71 months’ imprisonment. Sent. Hr'g Tr., United States v. Arbery,-@:93(S.D. Ga.

Apr. 22, 2014), ECF No. 53, pp. 485. After hearing from Mr. Taylor, the AUSA, and Arbery
and having reviewed the P8entence Investigatioreport and the sentencing factors of 18
U.S.C. 8§ 3553Chief ludge Woodsentenced Arbery to 61 months’ imprisonmeid. at p. 17.
Chief Judge Wood remarked that she found no reason to depart from the sentence called f

the advisory Guideline range, and she “decline[d] to go at the high end” based on Mr.sTayl

arguments. Id. at p. 18. Additionally, Chief Judge Wood reminded Arbery of the waivef

provision contained in his plea agreement during the senteheiagng Specifically, Chief

2 Arbery lodged an objection to some of the factual bases of the Government's casmcbu€hief
Judge Wood infaned Arbery his objection went to his motiarr suppression, he stated he did have
firearm. Change of Plea Hr'gr., United States v. Arbery:13-cr-9 (S.D. Ga. Dec. 10, 2015), ECF No.
80, p. 24.
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Judge Wood statedAlso, pursuat to that plea agreement, witimited exceptions and one
important reservation, thieefendant did waive all rights conferred by 18 USC § 374&pfmeal
the sentenceHowever, Mr. Arbery, you did resertke right to appeal denial of your Motion to
Suppress. Id. atpp. 19-20.

The record clearly indicates thatbery understood the implications of entering a guilty
plea, as well as the meaning of the appeal waiver condition. In addition, Chief\8oage
specifically questionedrbery about this condition during the Rule 11 hearamgl reminded him
of this provision during sentencin@/ottola, 394 F. App’x at 568.

The appeal waiver bars Arbery’s argument that Mr. Taylor failed to obje&tltery’s
criminal history calculation The waiver contained exceptions that allowed Abrebry to file &
direct appeal of his sentence if, the sentence exceeded the statutory maximuoy wantince or
upward departure, the sentence was higher than the advisory sentencing guidgdirssftamd

by the sentencing courtPlea Agreement, United States v. Arheyi3-cr-9 (S.D. Ga. Apr. 29,

2014), ECF No. 61, p..5However, there was no exception for filing a Section 2255 Motion
Moreover, Arberywas not sentenced to a term of imprisonment higher than the advisg
Guidelines range Chief Judge Wood found to be appropriate, nor was he sentenced abov,
statutory maximum sentencérberys sentence 061 months’ imprisonment fell within th&7 to
71 months Guidelines’ range, as found Gkigf Judge Wood, antelow the statutory minimum
sentence dfifteen years® Seel8 U.S.C. § 924(e)

Arbery appealedhis Court’s denial of his motion to suppress and was unsuccessful

appeal. United States vArbery, 591 F. App’x 749 (11th Cir. 2014)The portion of his current

® If Arbery had three qualifying convictions, he would have faced a statutory minimurmsente15
years’ imprisonment. Plea Agreemedhited States v. Arbery, 2:48-9 (S.D. Ga. Apr. 29, 2014), ECF
No. 61, p. 1; 18 U.S.C. § 924(e). If Arbery did not have tlyeaifying convictions, he would have
faced a statutory maximum sentence of 10 years’ imprisonment. 18 U.S.C. 8§924(gny event, the
sentence Chief Judge Wood imposed was vedtii either of these statutory mandates.
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Motion attacking Mr. Taylor's performanaes to the motion to suppress is nothing more than :
restatement of his contentions made in this Court and on appeal on th4t &4ile the appeal
waiver in his plea agreement allowed Arbery to file a direct appeal chakietigs Court’s ruling

on the suppression issue, it did not allow him to file a Section 2255 Motion advancing these s
arguments.

For all of these reasons, the limited waiver provisioAiberys plea agreement bar the
claims he attempts to assert in through his Section 2255 Motion. Consequently, he is not ent
to his requested relief, and the Court sh@il8MISS Arbery’s Motion.

I. Leave to Appealln Forma Pauperis and Certificate of Appealability

The Court should also deny Smith leave to appe&brma pauperis. Though Arbery
has, of course, not yet filed a notice of appeal, it would be appropriate to atidvessie in the
Court’s order of dismissal. Fed. R. App.Z2(a)(3) (trial court may certify that appeal of party
proceedingn forma pauperis is not taken in good faith “before or after the notice of appeal is
filed”). An appeal cannot be takémforma pauperis if the trial court certifieghat the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in th

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

* The Court recognizes there are situations in which an appeal waivésigmowill not bar a Section
2255 movant’s claims. However, Arbery’s Motion does not present such an insgeee.g.Soto v.
United States3:11cv-1124-J34MCR, 3:08cr-204-J34MCR, 2014 WL 2993800, at *3 (M.D. Fla. July

3, 2014) (a court must address the merits of a Section 2255 claim of inveffessistance of counsel if it
challenges the validity of a plea, even in light of a sentence appeal waiver preastained inte plea
agreement).In addition, even if the waiver appeal provision contained in his plearagre did nobar

his claims, Arbery’s ineffective assistanafecounselclaims are without merit based on this Court’s and
the Eleventh Circuit’s findingsis to Arbery’smotion to suppress and for the reasons set forth in the
Government’s Response.
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theories are indispably meritless. Neitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous and, thus, not brought in good faith, if it is “without arguable merieeith law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be tekenaf final order
in a habeas proceeding unless a certificate of appealability is isbuetther, under Rule 11 of
the Rules Governing Section 2255 Proceedings, the Court must issue or denyicateeofif
appealability when entering an order adversen¢oapplicant.A certificate of appealability may
issue only if the applicant makes a substantial showing of a denial of a carsitught. The
decision to issue a certificate of appealability requires “an overview of the dlaitine habeas

petiion and a general assessment of their meritgliller-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must %hawjurists of
reason could disagree with the district court’s resolution of dmstdutional claims or that
jurists could conclude the issues presented are adequate to deserve encouragproeeed
further.” 1d. “Where a plain procedural bar is present and the district court is correct to invoke
to dispose of the case, a reasonable jurist could not conclude either that thtecdistrierred in
dismissing the petition or that the petitioner should be allowed to proceed furthack \5l

McDaniel 529 U.S. 473, 484 (200(3ee alsd-ranklin v. Hightower, 215 F.3d 1196, 11@9.th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legg
bases adduced in support of the clainitler-El, 537 U.S. at 336.
Based on the above analysis Arbberys Motion and the Government's Resporsel

applying the Certificate of Appealability standards set forth above, ther@a discernable
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issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts thiscommendtion and denies Arberg
Cettificate of Appealability, Arberys advised that he “may not appeal the denial but may seek §
certificate from the court of appeals under Federal Rule of Appellatederec22.” Rule 11(a),
Rules Governing Section 2255 Cageshe United States District Courts. Furthermore, as there
are no nosfrivolous issues to raise on appeal, an appeal would not be taken in good faith. Th
the Court should likewisBENY in forma pauperis status on appeal.

CONCLUSION

Based on the fogping, IRECOMMEND that the CourDISMISS Arberys Motion,
CLOSE this case DENY Arbery in forma pauperis status on appeal, afdENY Arbery a
Certificate of Appealability.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address
any contention raised in the pleading must also be includedurd-8» do so will bar any later
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties tloe action. The filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m

whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
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meetirg the specificity requirement set out above will not be considered by a Distdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be magerom a final
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED
to serve a copy of this Report and Recommendation upon Arbery and Respondent.

SO ORDERED andREPORTED and RECOMMENDED, this 20th day ofSeptember,

2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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