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IN THE UNITED STATESDISTRICT COURT PRE, s ik
FOR THE SOUTHERN DISTRICT OF GEORGIA ~ o
BRUNSVVICK DIVlSION By CAsbell at 4:22 pm, Nov 23, 2020

MELVIN BANKS, SR, et al.,
Plaintiff, CIVIL ACTION NO.: 2:16-cv-53
V.

MCINTOSH COUNTY, et al.,

Defendants.
ORDER
This matter is before the Court on Defendant Mclintosh County’s Motion to Exclude the
expert testimony of Dr. William Fales. Doc. 273. Plaintiffs filed a Responsefémdant’s
Motion, and Defendant filed a Reply. Docs. 339, 347. For the following readoBs|Y

Defendant’'s Motion to Exclude.

BACKGROUND

This case arises out of a dispute between the residents of Sapelodsldothérs with
connections to the Island) and Defendamsec. 29 Plaintiffs allege Defendant Mcintosh
County discriminates against them by providing inadequate services, inciidergency
medical services (‘EMS”)Id. at 79 In support of their claimsegardingeMS, Plaintiffsintend
to rely on the testimony of an expert witnd3g, Williams Fales.Doc. 273. Dr. Fales provided
a 50page reporfthe “Report”)discussing effective EMSystems generally and the Mcintosh
County and Sapelo Island EMS systespscifically. Docs. 273-1, 339-1.

Defendant Mcintosh County filed a Motion to Exclude Dr. Fales’ testimony, arguing his
expert opinions are inadmissible because the conclusions are not sufficithe i@nd the

testimony is not helpful und&aubert v. Merrell Dow Pharmaceuticalisc., 509 U.S 579
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(1993), and Federal Rule of Evidence 702. Doc. 273 at 5, 9. Defendant, however, dbes not

this time raise any challenge@w. Fales qualificationsunderDaubert

DISCUSSION
Legal Standard

TheUnited StateSupreme Court’s holding iDaubertand the text of Rule 702 require
trial judges teserve as gatekeepers in determining the admissibility of expert testimony;
however, anylecision regarding admissibility is not a position on the strength or weight of the

testimony Fed. R. Evid. 702; Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999). In this

Circuit, courts routinely look tthree elements to determine if an expert is qualified under
Daubertand Rule 702 As the Eleventh Circuit Court of Appeahasstated, the elements for
consideration are whether:

(1) the expert is qualified to testify competently regarding the matters he intends
to address; (2) the methodology by which the expert reaches his conclusions is
sufficiently reliable as determined by tbert of inquiry mandated iDaubert

and(3) the testimony assists the trier of fact, through the application of
scientific, technical, or specialized expertise, to understand the evidence or to
determine a fact in issue.

United States v. FrazieB87 F.3d 1244, 1260 (11th Cir. 2004) (citations omitted). “[A]lthough

there is some overlap among the inquiries into an expert’'s qualifications, theitelathiis
proffered opinion and the helpfulness of that opinion, these are distinct concepts that courts and

litigants must take care not to conflateluiet Tech. DQ3, Inc. v. HurelDubois UK Ltd., 326

F.3d 1333, 1341 (11th Cir. 2003)yhe trial court has broad latitude in evaluating each of these
three factors.As to qualifications, an expert may be qualified “by knowledge, skill, training, or

education.”_Hendrix ex rel. G.P. v. Evenflo Co., Inc., 609 F.3d 1183, 1193 (11th Cir. 2010).

The expert need nblave experience precisely mirroring the case at bar in order to be qualified.

Maiz v. Virani, 253 F.3d 641, 665 (11th Cir. 200Hlowever, where an expert does have
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experience directly applicable to an issue at bar, experience alone may providgensuff
foundation for expert testimonyerazier 387 F.3d at 1261. As to reliability, courts look, when
possible, to: (1) whether the expert’s theory can be and has been tested; (2) Wwadteamry

has been subjected to peer review and publica®)rihe known or potential rate of error of the
particular scientific technique; and (4) whether the technique is generallyetaefhe

scientific community.Daubert 509 U.S. at 593-94However, these factors are not exhaustive,
and “a federal court should consider any additional factors that may advance its Rule 702
analysis.” Quiet Tech.326 F.3d at 1341At all times in this flexible inquiry, the coustfocus
must be “solely on principles and methodology, not on the conclusions that they generate.”

Seamonv. Remington Arms Co., LLC, 813 F.3d 983, 988 (11th Cir. 2Qdi&Gtion omitted).

Finally, as tathe third Daubertactor, expert testimony is likely to assist the trier of fact to the

extentit concerns matters beyond the understanding of the average lay person and logically

advances a material aspect of the proponent’s cé&nhedy v. Elec. Ins. CoCase M.

4:18cv148, 2019 WL 2090776, at *5 (S.D. Ga. May 13, 2019) (cidagperf 509 U.S. at 591).
“The burden of laying the proper foundation for the admission of the expert testimony is
on the party offering the expert, and the admissibility must be shown by a preponderance of the

evidence.” Allison v. McGhan Med. Corp., 184 F.3d 1300, 1306 (11th Cir. 198@)vever, “it

is not the role of the district court to make ultimate conclusions as to the persussiviene
proffered evidence.” Quiet Tec¢l826 F.3d at 1341. Instead, “[v]igorous cross-examination,
presentation of contrary evidence, and careful instruction on the burden of proof are the
traditional and appropriate means of attacking shaky but admissible evid@aeeért 509

U.S. at 596.
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. Dr. William Fales

Plaintiffsretained Dr. Fales as an expert witness in emergency medicine and hired him to
opine oneffective EMS systemanddisparities between EMS services available on Sapelo
Island and mainland Mcintosh County. Doc. 339 aDi..Fales is currently arpfessor in the
Department of Emergency Medicine at Western Michigan University Homer Stviyker
School of Medicine and has over y@®arsof experiencen EMS. Doc. 339-1 at 53-54. Along
with teaching, Dr. Fales has served as the EMS Medical Director for KalatGazmby Medical
Control Authority, State Medical Director for tHdichigan Department of Health and Human
ServiceBureau of EMSTraumaand Preparedneds has written extensively on emergency
medicine and EMS systems, amehas previously testified as an expdd. at 52-681

Dr. FalesReport includesn assessment of the Island’s available EMS, asDwell
Fales’recommendations for improvememoc. 2734 at 9. Dr. Faleseached his conclusions
by reviewing various records but did not viSapeldslandor Mcintosh County. Doc. 273-at
9-14. Dr. Fales’Report contains five sections. Section 1 consisésaxecutive summary of
the Report. Doc. 273-1 at Bection2 describeghe systems approach to emergency medical
services angeneral elements of an effective EMy&stem. |d. at 8-17. Section3 provides a
history ofpast and current emeangcy medical services on both Sapelo Island and in the county
generally. Id. at 18-35. In Section 4, Dr. Fales make recommendations for improvements to
EMS at both the County and Island level, and Sectismndmarizes these recommendatiolas.
at 36-51.

Defendant characterizes Dr. Fal&port aonly offering recommendations to the

County as how to better serve Sapelo Island, rather than providing any opinion on de§igienc

1 Defendantdoes not challenge, and the Court makes no finding, as to whether Dr. Fales is
qualified as an expert. Rather, this background is provided as ctortBxt Fales’s opinions.
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the Sapelo Island EMS services. Doc. 273 at 1. As notecdab®ectionst and 5Dr. Fales
offers 26 recommendations to improve EMS both on Sapelo Island, some of which involve
improvements to Mcintosh CourgyEMS generally(i.e., recommendations for improving
Mcintosh County’s EMS throughout the county, not just on Sapelo Island). Doc. 273-1 at 35—
47. Additionally,the Report contains &tions on effective EMS systems generally and a
description of the EMSast and currénon Sapelo Island and in Mcintosh Counky. at 17—
34. Defendant does not appear to challenge these Sections.

A. Reliability Requirement

Defendanfirst challengsthe reliabilityof Dr. Fales’methodology. Doc. 273 at 5.
Specifically, Defendant challenges Dr. Falgsacticeof reviewing county documents,
depositions, and interviewing individuals but not conducting an in-person visit to McIntosh
County or Sapelo Island to observe tHeilS system in action Id. Additionally, Defendant
contends Dr. Fales offers no explanation of how he reached his recommendations beyond
applying his experience to the information provided to hich. Finally, Defendanargue<Dr.
Fales’'testimony is not reliable because Dr. Fales doesffer an opinion on whaer the
current EMS system on Sapelo Island meets any objective stantrats, 6. Plaintiffs, on
the other handassert Dr. Faleipinions are adequately basednismiexperiencén the field
and therefore are sufficierty reliable. Id.

1. Dr. Fales’ opinions hon-scientific.”

As a threshold matter, Plaintiffs and Defendant disagree on whether Dr. dfateshs
arescientific or nonscientificand arguehe distinction is material to determining whettie
methodology by whiclbr. Falesreachéd his conclusions is sufficiently reliabl&Vhile

Daubet’s reliability requirement applies equally to “scientific” and “psrientific” testimony,
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trial judges are given considerable flexibility in what factors to consider whenmeing

whether expert testimony is reliablErazier 387 F.3d at 1262. When testimony is based on a

social science, “professional study or personal experience” is a propdobaspert testimony.

Maiz, 253 F.3d at 669; 325 Goodrich Ave., LLC w.SVater Co, 891 F. Supp. 2d 1364, 1378

(M.D. Ga. 2012) (explaining thBaubertfactors of testability, error rate, peer review and

publication, and general acceptance are “generally inapplicable” testientific” testimony);

Bryant v. BGHA, Inc., 9 F. Supp. 3d 1374, 1386 (M.D. Ga. 2014) (explaining same). Thus,

determiningwhetherDr. Fales’testimony is scientific or nescientific is important because if it
is nonscientific it maystill be reliable, so long as he demonstrates why his experience is
sufficient and how he applied his experience in forming his opiritoazier 387 F.3d at 1261
(citation omitted).Nonethelesghe distinctions not determinative, because ultimately @Guaurt
still has considerable flexibility in assessing reliability, regardless of whittisescientific or
nonscientific Kumho Tire, 526 U.S. 137, 15Braziet 387 F.3d at 1262. The Court now turns
to whether Dr. Faledestimony is scientific or nescientific.

Defendant argueldr. Fales’opinions are not testable, and he has not offered any error
rate, has not shown any evidence that his opinions have been peer-reviewed, and has not shown
the general acceptance of his opinions, and, therefore, are not sufficiently reliabl7B at 5.
Plaintiffs argue Dr. Falestestimony is norscientific and factors such as “error rate” and
testability are inappropriate to address such testimony. Doc. 339 at 56 _(citing Kumho, 526 U.S.
at 137). Defendantespondghat“medicine is not a social science” arndereforeDr. Fales’

opinions must meet one of the nexelusive reliability factors identified iDaubert—his

opinionsmust be testable, have an error rate, be based on peer remetezls, or be

generally acceptedd. at 2-2. That isDefendant argues experienttzsed testimony is never
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sufficient in the araof EMS systems because it is a “hard scién@her than a “social
science.”
Defendant would be correct about Dr. Faltestimony if he wretestifying about

specificmedical treatment atiagnoses.See, e.g.Hendrix, 609 F.3et 1194-95 (applying the

factorsdescribed byn Daubertto an expert’sapplication of differential etiology Berger v.

Philip Morris USA Inc., Case No. 3:08~14157, 2014 WL 10715266 (M.D. Fl. Aug. 29, 2014)

(treating medical prawpsis as a hard scienceBut Dr. Fales’testimonyconcernsystens for
theallocation, prioritization, and provision of healthcare services and management of such
systens, not specific medicdteatment or diagnosedn other wordsDr. Fales’opinions
concerrhow and when variousealthcare assets are deploged utilized on a systemide

basis not the adequacy gpecificforms ofmedicalcare or treatmentDr. Fales’
recommendations highlighitis distinction. For example, Dr. Fales recomme8dpelo Island
First Responders should havdedicated vehicle (Recommendation B7) #ralfireboat used by
Mcintosh County EMS should be moved from one locaticemimther (Recommendati@B).
Doc. 2731 at50. These recommendations do cmtcern specifiecnedical treatment or
diagnoses, but, instead, concern acquisition, deployment, and management of certain healthcare
assets.Testimony about the management and deploymemeaithcarer medicalservicess
often considered noseientific testimonyand is evaluated for reliability based on factors other

than the non-exhausti@aubert‘scientific” factors SeeGoines v. Lee Memorial Health Sys.,

Case No: 2:1%v-656, 2019 WL 968397, at *3—4 (M.D. Fla. Feb. 28, 2019) (evaluating the

reliability of expert testimony about hospital management based on the expert’smog@and

education)Demouchette v. DgriNo. 09 C 6016, 2012 WL 6568232, at *3—4 (N.D. lll. Dec. 14,

2012 (considering physician testimony about correctional medicine services to baetific);
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Physicians Dialysis Ventures, Inc. v. Griffith, No. 06-3468, 2007 WL 3125197 (D. N.J.

Oct. 24, 2007}evaluating an expéstopinionrelating to the management of a dialysis ceager
non-scientific testimony.

It makes sense to treat opinions on allocation, prioritization, and provision of healthcar
services and management of such systsnsonscientific or &in to asocial sciencer soft
sciencegiven that such opinions concern the management and deployment of resources, not
specific or individualized medical decisionkideed, mnagemendf resources and systenss

frequentlyrecognized as a social scien@eee.q, Long v. Murray Cnty. Sch. Dist. & Gina

Linder, No. 4:10ev-00015, 2012 WL 13071603, at *7 (N.D. Ga. Apr. 18, 2012) (discussing

school policy and management as a social science rather than a hard desmae). United

Parcel ServiceNo. 1:02ev-2008, 2005 WL 5974445 (N.D. Ga. Aug. 2, 2005) (describing
human resources management as a soft scieAagview ofDr. Fales’Report and deposition
testimonydemonstrates that his opinions concern allocation, prioritization, and provision of
emergencynedicalservicesystemsand management of such systerbus, because Dr. Fales’
Report and testimony regarding EMS systamsmore akin ta social sciencer soft science

the Court sees no need to only consldauberts non-exhaustive factorand will consider Dr.

Fales’experiencen determining whether the opinion is reliable
2. Dr. Fales’ opinion is reliable.
Theprimarybasis for Dr. Falesdpinion is his experience in emergency medical services
and EMS systems. When an expert opinion is based @mierpe a court may decide such
testimony is reliable based uporatkexpert’s personal knowledge or experienden. Gen Life

Ins. Co. v. Schoenthal Family, LLC, 555 F.3d 1338 (11th Cir. 2G@%) als&Kumho, 526 U.S.

at 151. In order for theopinion to be deemed reliable under this rulidic, Falesmust“explain
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how [hig experiencdeads to the conclusion reached, why that experience is a sufficient basis for

theopinionand how that experience is reliably applied to the fadtsazier 387 F.3d at 1261

(emphasis in original) (citation omitted)n dther wordsin order toadmitDr. Fales’opinion,he
must be able to demonstrate a sufficient connection between his experience andahehepini
offers. Dr. Fales does so here.

AlthoughDr. Fales Report does nogxpresslyexplain the connection between his
opinions and his experience, the connection is apparent when considering his Report and
depositiontestimonyas a whole In Section 2, he explains the prevailing “systems approach” to
emergency medical services with ammniate citations. Doc. 27B-at7-16. Thus, unlikéhe

expertin Haynes v. Transamerica Cargivil Action No. 16€v-02934, 2018 WL 4360444t

*1 (D.C. Cdo. 2018), which Defendant cites for support, who provided no background
information,Dr. Falesprovides a backgrourmh effectiveEMS systems Doc. 2731 at7-16.

In Section 3Dr. Falesexplains past and curreamergency medicaervices on Sapelo Island

and MclIntosh County, with citation to documents he examined to develop these observations.
Id. at 17~34. While Defendant objects to Dr. Falesportbecause there is not “objective
testimony about how any existing system works,” doc. 347 at 3, in examining Dr. Fales’ Report,
it appears that is what SectiBmlescribesdoc. 273-1 at 17-34-or example, Dr. Fales

describes howheexisting 911 center serving Sapelo Islaparats. Id. at 18. Similarly, the

Report outlines the services Mcintosh County Volunteer Fire Department prddicks.9-22.
Perhaps most pertinent, Dr. Fales provides an overview of how existing EMS senteskcl
County and Sapelo Island specifically, including details, such aaréheMCEMS servesiow
frequently Mcintosh County EMS respond to incidents; analyzing the MCEMS baaget;

breakdown of MCEMS responses to incidents on Sapelo Isldndt 23—-34. ThusSection3 in
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Dr. Fales’ReportcontradictdDefendant’ssuggestiorDr. Fales’Report lacks objectiveestimony
about existing systems. After laying this foundatidn,Falessuggest ways in which tHeMS
systemcould be improved to serve thesidentof Sgelo Islandn a way like the way in which
the mainland residents are seryviedmany respectdd. at 35—-47.

Dr. Fales states he bases his opinion on his more than 40 years of experience in EMS
systems. Doc. 273-2 at 90. During Dr. Fatbsposition he provides testimony about his
experience in places with similar demographics to Mcintosh County, as wedicas péachable
only by boat.Id. at 16-22 (describing his experience in other rural areas with demographics like
Mcintosh County). Dr. Fales also connects specific opinions, such as whether Sapélbdsla
a sufficient population to support a dedicated EMS, to his experidthcat 24. Similarly, Dr.

Fales explains he considers training firefighters in emergency medicirteeas@actice, based

on his experience with other rural communities, which relates directly to recontinarigid in

his Report that recommends having first responders on the Island affiliated wiMltitesh

County Volunteer Fire Departmentd. at 25; Doc. 273-1 at 37. When Dr. Fales was questioned
about financial considerations at his deposition, he explained his opinion that McIntosh County
could implement many of the recommendations was based on his knowledge of similar rural
Michigan communities, connecting his experience to his recommendakibrag.39. Later in

his deposition, Dr. Fales explains how he relied on operations information to form
Recommendation D-1, which involves helicopter protoctdsat 77478. Thus, considering Dr.
Fales’Report and his deposition together, Dr. Fales adequately connects his experience with hi
conclusions.

Defendant alsoelies onParton v. United Parc8ervice No. 1:02ev-2008, 2005 WL

5974445 (N.D. Ga. Aug. 2, 20059 demonstrate a circumstangbere an expert’s report

10
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should be excluded because the expert did not explain how his experience led to the conclusions
he reached, why his experience was a sufficient basis for his opinions, and hexpénsnce
wasreliably applied. Doc. 273 at 7-8. Defendant’s relianc@arionis misplaced.Unlike the
expertin Parton Dr. Fales does more than look at the County’s current policydebleribes

standard EMSystemsand provides a history eimergency medical services in the arkh.
(explaining the expedoes not meet the reliability test whengrevided informatiorsolely on

the defendant’s policies)}-urther, in Dr. Fales’ deposition, he describes the materials he
consideredn forming his opinion, which include not only documents about the Couatytent

EMS policies, buthings likeotherwitnessesdepositions, telephone interviews, and documents
detailing the County’s response to emergencies. Doc22t33-15. Considering Dr. Fales’

entire Report and deposition testimoBy, Falesprovidessufficient detail and factuaupport to
demonstrate how he arrived at his conclusions and how those conclusions are connected to his
experience SeeLong, 2012 WL 13071603, at *7 (overruling ttiefendant’s objection because

the expert’'s experiences provided him with the requisite knowledge and experienee &m off

opinion on the school’s policiegee alsgsoodman v. Donald, No. CV699-012, 2009 WL

10703066 (S.D. Ga. Nov. 19, 2009) (permitting exfestimonyabout photographic evidence
based on the expert’s 40 years of experience).
In sum, Dr. FalesReport demonstrates he adequately applied his professional experience

and research on effective EMS systems to the facts of this $ase.q.,Westervelt v. Parks

Hotels & Resorts, IngNo. 1:16ev-03156, 2019 WL 2082708 (N.D. Ga. Mar. 1, 2019)

(determining expert applied his years of experience in the glass industry to give an opinion on
the presence or absence of glazing material owitgow at the time in questipn Section 4f

Dr. Fales’Report explains deficiencies in the EMS provided to Sapelo Island based on his

11
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experience.See e.g.poc. 273-1 at 25-26 (explaining how many transports are needed to sustain
a dedicated paramedic unit based on his experience, supporting his opinion that dedicated EMS
on Sapelo Island are not feasible). When an expert’s report has demonstrated ttt@oonne
between his experience and opinions, even if not precisely explained, the report esmlyffici

reliable. Prescott v. CSX Transgnc., No. Cv512-013, 2013 WL 1338430, *1-2 (S.D. Ga.

Mar. 28, 2013) (finding an expert’s opinion reliable when he reviewed evidence of the accident

and applied his experience to the facts of the c&mwin v. CSX Transplinc., No. CV513-

134, 2015 WL 4940346, at *4 (S.D. Ga. Aug. 18, 2013)] eview of [the expert’s] reports
reveal how his experience led him to his opinions.”)
3. Defendant’'s Arguments Unrelated to Reliability

Defendanpresents other arguments under the headingfiability, but those arguments
more accurately concetheweight,credibility, or relevanceof Dr. Fales’opinions, not
admissibility For instance, Defendasiates that because Dr. Fales formed hisiopiby
reviewing documents, rather thaisiting Mcintosh County or Sapelo Island, his results are not
reliable. Doc. 273 at 5. This argument goes to wh@&heFales’testimony lacks credibility,

not the reliability of his opilons. Viterbo v. Dow Chem. Co., 826 F.2d 420, 422 (5th Cir. 1987)

(“Questions relating to the bases and sources of an &xppimion affect the weight to be
assigned that opinion rather thasmadmissibility and should be left for the jlsy
consideration.”)Godwin, 2015 WL 4940346, at *4nhere expersufficiently demonstrates
connection between his experience and opingmsutilizes reliable practiceadditional

challenges tdéacts underlying opinioand expert’s practicego to weight of expert opinion, not

admissibility) 325 GoodrichAve., 891 F. Supp. at 1382 (admitting expert’sonclusions

12
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about compression damage to subfloor based on other indicia even though the expert never
observed said damagettee subflooitself).

Similarly, Defendant argueDr. Fales’lack of experienceroviding recommendations or
advice to other areasachable only by boat, or similar demographics as Mcintosh County,
makes his testimony unreliable. Doc. #B-4. This argumerdlsogoes tahe credibility of

thetestimony notits admissibility Padgett v. Kmart Corp., No. CV 315-048, 2016 WL

3746671, at *4 (S.D. Ga. July 8, 2016) (quofirdink Saw Chain, LLC. v. Blount, Inc., 583 F.

Supp. 2d 1293, 1304 (N.D. Ga. 2008) (“[I]f there are gaps in an expert wigassifications or
knowledge, they generally go to the weight of the witreestimony not its admissibility)’)
Defendant averBr. Fales’testimony is unreliable becauseloes noanalyze the cost of
therecommendationsDoc. 273 at 7. \Were arexpert has used an otherwise reliable
methodology, thexpert'sfailure to include some considerations goes to the probative ealue
an expert’s opinion, nats admissibility. Indeed, “in most cases, objections to the inadequacies
of a study are moreparopriately considered an objection going to the weight of the evidence

rather than its admissibility.Rosenfeld v. Oceania Cruises, Inc., 654 F.3d 1190, 1193 (11th Cir.

2011) (quoting Hemmings v. Tidymaninc, 285 F.3d 1174, 1188 (9th Cir. 20pXeealso

Purdee v. Pilot Travel Centers, LLC, No. CV407-028, 2010 WL 11537772, at *3 (S.D. Ga. Jan.

14, 2010) (citindBazemore v. Fridgy478 U.S. 385, 400 (1986)).

Finally, Defendant argues Dr. Fales “made no effort to compare [Sapelo Island’s] EMS
services to objective standards regarding EMS care.” Doc. 273 at 2, 5. In Drdealestion,
he admits he did not “make any attempt to try and measure the system pectobased on any
other standards that are out there.” Doc. 273-2 at 47. Defendants essentialBlairgiifs

must show Island EMS fell below some objective standard, and Dr. Fales’ opinion does not

13
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prove that to be the case. Defendant’s argument does not pertain to the reliabilitizaeBr
methodology; instead, it attacks the relevance of Dr. Faj@sion. Indeed, whether Dr. Fales
compared Island EMS to national standards has no bearing on test for reliabilityt{ether he
adequately formed his conclusions based on his knowledge and expesieticelially applied
that knowledge and experience to the facts of the case).

Even treating Defendant’s argument as one concerning relevance, it would still not
require exclusion of D Fales’opinions—at least not at this point. First, it is not cl@daintiffs
mustprove Island EMS fell below some objective standard. Second, even if Plaintiéfs we
required to prove objectively inadequate EMS services, Dr. Fales’ opiroattsstill bedeemed
relevant to other issues in the case. For example, Dr. éailess on ways in which Mcintosh
County is better served compared to Sapelo Isl&®ke.qg., Doc. 273-2 at 28—-30 (describing
how recommendation C-1 demonstrates Mcintosh County is better served than Sapelo Isl

because a more formal response plan appears to be in place for the County’s mainland).

Additionally, as Plaintiffs point out, Dr. Fales’ opinions can also be used to rebut Defendant’s

argument that some changedgland EMS are simply not feasible because the Island’s

geography or the County’s budget. Doc. 339 at 10. Put another way, Dr. Fales’ opinions are

likely relevant to Defendant’s purported non-discriminatory reasons for dispanitieMS
services on ahoff the Island.SeeDefs. Mot. for Summ. J., Doc. 274-1 at ‘¥5eographical
limitations prevent any person on the mainland from serving as a similarly situatedaimmima

persons on an island only accessible by boat orrlY; dd. at 14 (“Geographical constraints

pose certain immutable challenges with respeetriergency response to isolated barrier islands

14
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Accordingly, 1 findthese additional arguments concern the weight, credibility, or
relevance of Dr. Falegipinions, not admissibility. As explained above, Dr. Fales’s opinions are
sufficiently reliable. Plaintiff remainsfree to attack the weightredibility, and relevancef Dr.
Fales’opinionsat a later time

B. Assistancetothe Trier of Fact

Defendant also challenges the helpfulnegsaofs of Dr. Falestestimony. Defendant

argues théicDonnell-Douglas burden shifting framework, whitlasserts is applicable in this

casefequires Plaintiffs to identify similarly situated comparators outside of Plainibtected

class who were treated better than they were. Pt at 9 (citing McDonnell Douglas Corp. v.

Green 411 U.S. 792 (1973)poc. 347 at 5-6. Thus, Defendant seeks to exclude testimony from
Dr. Falesrecommending improvements to the whole county, argsuic recommendations are
irrelevant? Doc. 273 at 9 Specifically, Defendargeeks to excludgevenrecommendations,
identified in the Report as A3, A4, C1, C2, C6, C7, andv@8¢ch apply to both the County and
the Island.ld. These recommendations, according to Defendant, fail to assist the trieriof fact
understanding evidence or determining& & issue.ld.; Doc. 347 at 6.

Plaintiffs respond by arguirigr. Fales’report and testimony will assist the average
person who is not likely to be familiar witEMS systemsthus satisfying the Daubert inquiry.
Doc. 339 at 11. MoreoveRlaintiffs counterDefendant’'sargumenthatrecommendations
benefitting both the County and the Island are irrelevant, ar@apglo Island is within

Mclintosh Countyso, improvemer to better serve the Island may have the residual effect of

2 In Defendant’s Replyit contendsmost ofthe recommendatioris Dr. Fales’Reportapply

equally to the County and the Island. Doc. 347 @@ Defendantpoints toonly 7 of Dr. Fale$26
recommendationas appying to both Mcintosh County and Sapelo Island. Doc. 273 at 9. Defendant
does not reconcile these two positions in its briefiNgvertheless, the Court will look to Defendant’s
more specific objections contained inMstion.
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also improving County servicedd. at 12-13. Further, Plaintiffs reject Defendant’s assertion the

McDonnell-Douglas burden shifting framework applies and instead argue the cayetct le

standad comes from the Supreme Court’s decision in Village of Arlington Heights v.

MetropolitanHousing Development Corporatiof?9 U.S. 252 (1977), which does not require

comparatoevidencefor an intentional discrimination clainid. at 12. The Court need not
addressvhich standard applies to determine whether the evidence is helpful based orudie fact
disputes between the parties.

UnderDaubert evidence is helpful (i.e., it will assist the trier of fact) if it “concerns
matters that are beyond the understanding of the average lay pdfsarigr 387 F.3d at 1262—
63. Expert testimony “is properly excluded when it is not needed to clarify facts andaksues

common understanding which jurors are able to comprehend for themséhibisus Assocs.

Ltd. v. Bd. of Ts.of Policemen & Firemen ReBys., 50 F.3d 908, 917 (11th Cir. 1995)

(citations omitted).Dr. Fales’Report issufficiently helpful because the operation, design, and

assessment of emergency medical services sgstelikely beyond the understanding of the lay

person.Jackson v. CatanzariftNo. 6:12€CV-113, 2019VL 2098991, at *10 (S.D. Ga. May 14,
2019) (citingFrazier 387 F.3d at 1262pérmitting expert testimony when the testimony is
explaining something “beyond the understanding of the average lay person”).

As to Defendant’s specific objéons to recommendations A3, A4, C1, C2, C6, C7, and

C9,% doc. 273 at 9-10, the Court disagrees with Defendant’s contentioe¢batmendatics

3 Recommendation A3 provides that the McIntosh County EMS should use Wirefjilassadopt

a formal 911 systemDoc. 2731 at 48. Recommendation A4 provides the County should adopt a tiered
response plan for the Sapelo Island EMS Response Plan based on patientdac&gcommendation

C1 provides Mclintosh County should develop a form EMS Response Plan for Sapedoltslat 49.
Recommendation C2 also provides Mcintosh County EMS should work in collamonath Wiregrass

911. Id. Recommendation C6 provides Madsh County should develop a training program for first
responders serving Sapelo Island to ensure effective E¥lSRecommendation C7 provides Mcintosh
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A4, C1,C6 and part of recommendation C7 apply to both the Island and the Cdurage
recommendations specifically relatepiarported shortcomings in the EMS services provided on
Sapelo Islanar ways to addresteficienciesn the current EMS systeas it relates to the
Island Though some of these recommendations may have the residual effect of improving
Mcintosh County’s overall EMS system, tlis@n inevitable result of the relationship between
the two groups—improving services to one group may also improve services to another group.
Put another way, a rising tide lifts ahips.

Recommendations A3, C2, part of C7, and C9, however, are about deficiencies at the
county level, not specific to Sapelo Islaridefendantassertéshese recommendations are not

relevant under thBlcDonnetDouglasframework because thelo not provide comparator

evidence Even assuming, for the sake of argumBefendant is correct that Plaintiffs must

present adequate comparator evidence, Dr. Faj@sions on county-wide improvements may

still be relevant to other matters. IndeBd, Fales’opinions need only logically advanae

material aspect of the cak® them to be sufficiently helpful under Rule 702 and Daubfst.

noted above, Defendant ostensibly argues certain changes could not be implemented due to the
geography of the Island and the County’s budget, thus arthesg facts may legitimate non
discriminatory reasons falisparities in EMS serviceDr. Fales’countywide assessments may
logically advance Plaintiff case in responding to Defendant’s arguments regarding the

feasibility of certain improvementAdditionally, the opinions provide contefdr Dr. Fales’

overall assessment and other opinions, and the Daubert standard does reotestine of an

County EMS should established a quality improvement progtdnat 50. Recommendation C9
provides Mcintosh County EMS should apply for a federal grant to help betterls®h the County as a
whole and the Islandd.
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expert’s opinion to read in a vacuum and assessed for reletahioys, even the countyide
recommendations may help a trier of fact determine a fact at issue. Dr.dpateshs should
not be excluded on the grounds the opinions are unhelpful to the jury.
CONCLUSION
For the foregoing reasonsDENY Defendant’s Motion to ExcludeDr. Fales’opinions,
as described in his Report, shall not be excluded under Rule 702 and Daubertuling the
Court expresses no view regarding the persuasiveness of Dr. Fales’ opinions.

SO ORDERED, this 23rd day of November, 2020.

BIENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

4 This Court’s decision abotielpfulness unddbaubertdoes not prohibiDefendant from raising

otherobjectionsat trial, such as objections based on Federal Rule of Evidence 403.
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