Hollghd v. United States Of America Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

MICHAEL ALLEN HOLLAND ,
Petitioner CIVIL ACTION NO.: 2:16<cv-67
V.
UNITED STATES OF AMERICA (Case No. 2:06+-3)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Michael Allen Holland (“Holland”), who is currently incarcerated at tleelétal Prison
Camp in Jesup, Georgia, filed a Motion to Vacate, Set Aside, or Correct his Sgniesicant to
28 U.S.C. § 2255. (Doc. 1.) The Court directed service of this Motion on the United Stat
Attorney for the Southern District of Georgia and diredtesl United States Attorney to file a
response within thirty days of the Court’s Order. (Doc. 2.) For the readool fellow, the
Court VACATES its May 18, 2016, @ler and relieves the United States Attorney of any
obligation to respond to Holland’s Motion. For these same reasdRECOMMEND this
Court DISMISS Holland’s Motion DENY Holland in forma pauperisstatus onappeal, and
DENY Holland a Certificate of Appealability.

BACKGROUND

Holland was convicted in this Courafter a jury trial, of being a convicted felon in

possession of a firearm, in violation of 18 U.S.€982(g)(1)and 924(e) Jury Verdict,United

States v. Holland, 2:06r-3 (S.D. Ga. July 17, 2006), ECF No. 62. The Honorable Anthony A.

Alaimo sentenced Holland 80 months’ imprisonment. J., United States v. Holland,-2r&6%
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(S.D. Ga. Sept. 25, 2006), ECF No. MJollandfiled an appeal, and the Eleventh Circuit Court

of Appeals affirmed this Court’'s judgment and sentenbtandate,United States v. Holland

2:06cr-3 (S.D. Ga. Aug. 2, 2007), ECF No. 86.
In April 2008, Holland filed his first Section 2255 Motion, allegineffective assistance
of counsel and that he was wrongly attributed six criminal history pointsnféold offense.”

Mot., Holland v. United States, 2:a8-47 (S.D. Ga. Apr. 18, 2008), ECF No. 1. This Court

denied Holland’s Motion. R. & R. and Ogédolland v. United States, 2:68-47 (S.D. Ga.

Oct. 14, 2008 and Feb. 10, 2009), ECF Nos. 4, 8. Holland filed the instant Section 22
Motion—his second—on May 10, 2016. (Doc. 1.)
DISCUSSION
Holland assertsn relevant partthat he is innocent of his enhanced sentence pursuant t
the Armed Career Criminal Agt‘ACCA”), 18 U.S.C. § 924(epgs his previous convictions are

no longer considered to be violent feloniesler the ACCA® (Doc. 1, p. 4.) Holland bases his

assertio on the United States Supreme Court’s decision in Johnson v. United States, y.

_,135S. Ct. 2551 (June 26, 2013). &t p. 16.)

Whether Holland can Proceed in this Court Pursuant to Section 2255

To file a second or successi8ection2255 notion, the movant is required to first file an
application with the appropriate court of appeals for an order authorizingidtnet court to

consider the motion. 28 U.S.€.2244(b)(3)(A);Farris v. United States833 F.3d 1211, 1216

! Under the ACCA, a defendant who is convicted under 18 U.S.C. § 922(qg) is subject 4gear 15
mandatoryminimum prison sentence if he has three prior convictions for “seriaug affenses” or
“violent felonies” @mmitted on separate occasions. 18 U.S.C. § 924(eg#)alsdJnited States v.
Samue| 580 F. App’x 836, 841 (11th Cir. 2014). Without Section 924(e)’s enhancerwlaind would

have been subject to a maximum term of ten years in priSeeBryant v. Warden FCC Coleman
Medium 738 F.3d 1253, 1285 (11th Cir. 2013) (recognizing that “[s]ection 924(a)(2) states that tlj
maximum sentence for a violation of § 922(g) is 10 years.”).
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(11th Cir. 2003). A panel of the court of appeals must certify that the second or successi
motion contains:

(1) newly discovered evidence that, if proven and viewed in light of the evidence

as a whole, would be sufficient to establish by clear and convincing evideice th

no reasonable factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collaeral
by the Supreme Court, that was previously unavailable.

28 U.S.C.8 2255(h);In re Arderson 396 F.3d 1336, 1337 (11th Cir. 2005). “Without

authorization” from the court of appeals, a “district court lack[s] jucigmh to consider [a

movants] second or successive” motioQarter v. United Stategl05 F. App’x 409, 410 (11th

Cir. 2010).
Holland did not receive prior authorization from the Eleventh Circuit Court of Appeals
which would permit this Court to exercise jurisdiction over this Section 22&%0M United

States v. Florencetll F. App’x 230, 231 (11th Cir. 2011) (absent authorization to file a secon

or sucessive $ction 2255 motion, a district court lacks subjeettter jurisdiction to consider
the claims raised in the motioh).As noted above, Holland previously filed a Section 2255

motion in this Court, which was denied.

2 The Court recognizes théft]here is, however, a small subset of claims that are not categorized 3
‘second or successivei.e., where the basis for the second habeas claim arose after the conclusion of
previous petition.”Stewart v. United State646 F.3d 856, 863 (11th Cir. 2011). Holland's claims do not
fall within this narrow exceptionThe movantin Stewartfiled a Secton 2255 motiorafter the Georgia
Supreme Court vacatéts state criminal convictions that had been used to enhance his federatsenten
Id. at 858. Thecourt held thaStewat could not have possibly raised the claims in his first habeas corpug
motion, because the factual basis of his claim did not exist at the time that he fitadttbe. Id. at 865.
Thus the Eleventh Circuit held that Stewartisotion fell within a “small subset” of numerically
suaessive Sectio2255motions thatre not successive and thus are notdoh Id. In contrast, in this
case, Hollandbases his claim on a “new constitutional rule of lan28 U.S.C. § 2244 specifically
provides that absent pfi#ing authorization from the appropriate court of appeals, the distigtt does

not have jurisdiction over such claims. Indeed, the Fifth Circuit opinion which lehveriEh Circuit
adopted inStewartdirectly rejected the contention that a petition suclidaland’s could fall within the
“small subset.” Leal Garcia v. Quartermas73 F.3d 214, 221 (5th C2009) (“Newly available claims
based on new rules of constitutional law (made retroactive by thersei@eurt) are successive under §
2244(b)(2)(A): Indeed this is the reason why authorization is needed to ohtigiw i a successive
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The crux of Holland’s assertion here is that he no longer qualifies for amaatha
sentence under the ACCA in light of thehnsordecision. In Johnsonthe Supreme Court held
that “imposing an increased sentence under the residual &lafisee Armel Career Criminal
Act violates the Constitution’s guarantee of due process[.]” = U.S.at _ ,135S. Ct. 25
2563. However, the Court also emphasized that its “decision does not call into questi
application of the Act to the four enumerated oftsnsr the remainder of the Act’s definition of
a violent felony.” Id. However,Holland could have raised any argument tieats not an armed
career criminal based on his previous sthtgy convictionsin his first Section 2255 motich.
(Doc. 1, pp. 1819.) Thus, Holland must seek permission, pursuant to Section 2286(h)the
Eleventh Circuit before he files a second or successive Section 2255 motion in this Court

In this regard, the Court notes that the Supreme Court recently decid&dich v.

United States US. 2016 WL 1551144 (Apr. 18, 2016), tdahnsonapplies

retroactively to cases on collateral revielhe Supreme Court’s decision\delchfortifies the

remedy available under Section 2255(kYelch changes th&leventh Circuits Section 2255(h)
analysisand no longer makes Section 2255(h) automatically unavailable to petitionersssuch

Jackson Seeln re Riverg 797 F.3d 986, 989 (11th Cir. 2015) (“Under section 2255(h)(2), the

petition. [To hold otherwise] would permit an end-run around 8§ 2244. The new rule of constitutional I3
would be norsuccessive because it was previously unavailable, so no authorization wawquired.

Were [petitioner] correct, 8§ 2244(b)(2) would be rendered surplusagee alsdstewart 646 F.3d at 859
(adopting too broad an approach to when a Section 2255 metinat successivewould threaten
Congress’s clear intention to limit ‘second or successittempts at postonviction relief).

¥ The ACCA “defines ‘violent felony’ as follows: ‘any crime punishableilmprisonment for a term
exceeding one year . that—'(i) has as an element the use, attempted use, or threatened use of physi
force against the person of another; or (ii) is burglary, arson, or extortion, iswteeof explosivesyr
otherwise involves conduct that presents a serious potensialaf physical injury to another.’§
924(e)(2)(B) (emphasis added). The closing words of this definitalicized above, have come to be
known as the Act’s residual clauselbhnson, ~ U.S.at __ , 135 S. Ct. at 2555-56.

* The Court questions the applicability of thehnsondecision to Holland’s claims He claims his
previous drug convictiorsnot any convictions characterized as “violent felonieginder Section
924(e)’s residual clauseare no longer qualifying predicatéfenses.
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Supreme Court is the only entity that can makea rule retroactive.”) (quoting Tyler v. Cain
533 U.S. 656, 663 (2001) (internal citations and alterations omitted)). In addition, the Elever
Circuit has already recognizé&tlielchis holding andJohnsois application to cases on collateral

review. In re Robinson, F.3d __, No.-16304, 2016 WL 1583616 (11th Cir. Apr. 19,

2016).

Holland is reminded that the filing of Section 2255 motions is governed by a statute ¢
limitations period, and of particular significance is Section 2255(f)(3). s“important to note
that 28 U.S.CJ[8] 2255(f)(3) requires that a § 2255 motion relying on a neetpgnized right
must be filed within one year from ‘the date on which the right asserted wasyingatignized

by the Supreme Court[.]”_King v. WerliciNo. 16CV-300-DRH-CJP, 2016 WL 1583936, at

*3 (S.D. lll. Apr. 20, 2016) (quoting 28 U.S.C. § 2255(f)(3)). “Further, the-ymee period
prescribed by[Section] 2255(f)(3) runs from the date of the Supreme Court’s ruling initially
recognizing the right asged[ ] andnot from the date the newly recognized right was found to

be retroactive. Id. (emphasis in original) (citinddodd v. United States, 545 U.S. 353, 358

(2005)). The Supreme Court decided Johnson on June 26, 2015.

For these reasons, RECOMMEND the CourtDISMISS Holland’s Section 2255
Motion as being an unauthorized second or successive motion.
I. Leave to Appealln Forma Pauperis and Certificate of Appealability

The Court should also demjollandleave to appeah forma pauperis ThoughHolland
has, of course, not yet filed a notice of appeal, it would be appropriate to addredsgnes in
the Court’s order of dismissal. Fed. R. App.2R(a)(3) (trial court may certify that appeal of
party proceedingn forma pauperiss not taken in good faith “before or after the notice of appeal

is filed”). An appeal cannot be tak@mforma pauperisf the trial court certifieghat the appeal
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is not taken in good faith28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

conext must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly baselksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waiyy Botma pauperisaction is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is issued. tificater of

appealabily may issue only if the applicant makes a substantial showing of a denial of

constitutional right. The decision to issue a certificate of appealability requires “an overview of

the claims in the habeas petition and a general assessment of their nvities-“El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaeeshow
“that jurists of reason could disagree with the district court’s resolutionsotdmstitutional
claims or that jurists could colude the issues presented are adequate to deserve encouragem
to proceed further.”ld. “Where a plain procedural bar is present and the district court is correg
to invoke it to dispose of the case, a reasonable jurist could not conclude eithiee tthatrict

court erred in dismissing the petition or that the petitioner should be allowed to pro¢ked’fur

Slack v. McDaniel 529 U.S. 473, 484 (20003eealso Franklin v. Hightower, 215 F.3d 1196,
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1199 (11th Cir. 2000). “This threshold inquiry does not require full consideration of the factu
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysis of Holland’s Motimd applying the Certificatef o
Appealability standards set forth above, there are no discernable ugstleyg of a certificate of
appeal; therefore, the Court sho&NY the issuance of a Certificate of Appealability.the
Court adopts this recommendation and dekieland a Cettificate of Appealability Hollandis
advised that he “may not appeal the denial but may seek a certificate from thef@ppeals
under Federal Rule of Appellate Procedure 22.” Rule 11(a), Rules Governing Section 22
Cases in the United States DistrCourts. Furthermore, as there are no ffamolous issues to
raise on appeal, an appeal would not be taken in good faith. Thus, the Court shoul@ likew
DENY in forma pauperistatis on appeal.

CONCLUSION

Based on the foregoing, RECOMMEND that the Court DISMISS Holland’s Motion
DENY Holland in forma pauperisstatus of appeal, anBENY Holland a Certificate of
Appealability.

The CourtORDERS any party seeking to object to this Report and Recommendation tq
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual findings or legal conclusions of the Magistrdte JSee28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objeci®nm®t a proper vehicle

through which to make new allegations or present additional ewadenc
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Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set abbve will not be considered by a District Judde.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by @t thedirection of a District Judge. The Clerk of CourDERECTED
to serve a copy of this Report and Recommendation ujmland andthe United States
Attorney for the Southern District of Georgia.

SO ORDERED and REPORTED and RECOMMENDED, this 24th day of May,

2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




