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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

MELVIN NANCE,
Movant, CIVIL ACTION NO.: 2:16cv-77
V.
UNITED STATES OF AMERICA (Case No.: 2:1r-6)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Movant Melvin Nance (“Nance”), who is currently incarceratatl the Federal
Correctional Institution in Yazoo City, Mississippi, filed a Motion to Vaca&et Aside, or
Correct his Sentence pursuant to 28 U.S.C. § 2255. (Doc. 1.) Respondent filed a Response,
(doc. 3), to which Nance filed a Reply, (dod.'4 Nance also filed a Motion for Summary
Judgment and a Motion for Evidentiary Hearing. (Docs. 6, 8.) In addition, Nance filedanMoti
to Compelthe Magistrate for Report and Recommendation. (Doc. 11.) For the reasons which
follow, | RECOMMEND the Cout DENY Nance’s Section 2255 MotioISMISS as moot

his Motion for Summary JudgménDIRECT the Clerk of Court t€CLOSE this caseandenter

! In his Reply, Nance asserts the Government’s Response to his Section 2255 Motion should |be

disregarded because it was untime{idoc. 4, p. 9.) By Order dated June 3, 2016, the Court ordered the
Government to file a Response to Nance's Motion within thirty (30).dagBoc. 2.) Thus, the
Government had until July 3, 2016, to file its Response. Because July 3, 2016, wasay &uhd
Monday, July 4, 2016, was a federal holiday, the Government had until July 5, 2016, adifnely
Response. Fed. R. Civ. ®a)(1)(A) & (C). Thus, the Government’s July 5, 2016, filing of its Respons
was timely

174

2 Nance bases his Motion for Summary Judgment on his iassethat the Government responded to his
Section 2255 Motion late and that he provided an affidavit that had not been rebutted. (Doc. 6, p. 1.)[As
discussed in footnote 1 of this Report, the Government filed its Respongméetyamanner. In additign
the Government has rebutted Nance’s affidavit.
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the apprpriate judgment of dismissahndDENY Nance a Certificate of Appealability anmal
forma pauperisstatus a appeal. For these same reasons, the CRENIES Nance’s Motion
for Evidentiary Hearing anBISMISSES as moothis Motion to Compel.
BACKGROUND
Nanceoriginally was convicted in the Middle District of Florida, after entry of a guilty
plea, of being a fen in possession of a firearm, in violation of 18 U.S.C. § 922]g)He was

sentenced to 151 months’ imprisonment. Uhited States v. Nanc&:08cr-00075MMH-JRK

(M.D. Fla. Dec. 2, 2009), ECF No. 91. On January 28, 2014, Nance was housed atthe Fed
Prison Camp in Jesup, Georgia. (Doc. 3, p. $&nior Correctional Officer Kerry Brown
received information on this same date that Nance was in possession of contr@b&oer.
Brown went to Nance’s cubicle, searched Nance and his cellmate, and instructedoNaace t
the area so that Officer Brown could search the cubicle. However, Nance remained at
entrance to his cubicle while Officer Brown searched it. Nancertigdred past Officer Brown
andentered the cubicle. Officer Brown and Naneere involved in a struggle of some sort until
Officer Brown became fatigued and Nance was abfeetw himself. Nance then left the Prison
Camp grounds.

The next dayUnited States Magistrate Judge JamessEaham issued a warrant for
Nance’s arrest based on a Criminal Complaint filed by the United States dldafSérvice
charging Nance with fleeing Bureau of Prisons’ facility “without authorized permission

Compl., United States vNance 2:14cr-6 (S.D Ga. Jan. 29, 2014), ECF No. Nance was

arrestedon January 30, 2014, and twas later charged by Indictment with knowingly escaping
an institutional facility in which he was lawfully confined, in violation of 18 U.S.C. § byl

virtue of the criminakonviction obtained in the Middle District of Floriddndictment,United
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States v. Nan¢e?:14cr-6 (S.D. Ga. Feb. 6, 2014), ECF No. 9. Nance facsthtutory penalty

of not more than five (5) years’ imprisonment and a term of supervised releagenmadrathan

one (1) year. Penalty CertJnited States v. Nan¢@:14cr-6 (S.D. Ga. Feb. 6, 2014), ECF

No. 10. Nance was originally represented by David Osborne, and, Méece filed a letter
requestingnew counsel and a hearing on the matter, the Court appointed Keith Higgins

represent NanceCJA 20s, United States v. Nance, 2td4%6 (S.D. Ga. Feb. 7 8ar. 11, 2014),

ECF Nos. 17, 26.In conformity with its liberal discovery policy, the United States Attorney’s

Office disclosed all materials iits possession, including a copy of Officer Brown’s personnel

file. (Doc. 3, p. 2.); Min. Entryinited States v. Nanc@:14<¢r-6 (S.D. Ga. May 21, 2014), ECF
No. 90.
After a jury was empaneled, Nanckose to charghis plea to guilty without a written

pleaagreement|d.; Change of PledJnited States v. Nance, 2:t46 (S.D. Ga. May 21, 2014),

ECF No.93. The Honorable Lisa Godbey Wood conducted a change of plea, or Rule 1
hearingon the same day Nance changed his phdter discussion with Nance of all of the rights
he was waiving by pleading guilty to the charged offedselge Wood informed Nance that, if
she accepted his plea, the sentencing phase was all that remained of his case. Chaage of

Hr'g Tr., United States v. Nanc@:14<cr-6 (S.D. Ga. Jan. 23, 2015), ECF No. 117, pN&nce

affrmed he was satisfied with Mr. Higgins’ representation of him and had no datspla
whatsoever. Id. at pp. 89. Judge Woodoted the two (2) essential elements of the escapg
offense and asked Ne@ whether he understood that pleading guilty was an admissibthose
elements were satisfied. Judge Wood then advised Nance that the maximtonyspetoalty

she could impose wdsot more than five (5) yeaf$ imprisonment, a fine of not more than
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$250,000, a term of supervised release of not more than 3 gedra special assessment of
$100” Id. at p. 10. Nance expressed his understanding of the maximum penktietudge
Wood explained to Nance she had to impose a sentence upon him, and in so doing, she hg
take into consideration the advisory Sentencing Guidelines, any possible depaoirdke
Guidelinesall of the sentencing factors set forth in 18 U.S.C. § 3553, and his offense behavi
Id. at pp. 11-12. After accepting Nares plea of guilty, Judge Woaatlvised Nance she would
have a United States Probation Officer prepare aSErgence Investigation report (“PSI”),
which would be disclosed to Nance and the Government, and then the Court would schedu
sentencing hearindd. at pp. 27-28.

In the PSI, Nance’s base offense level for escape was 13. PSI, | 16 (citing U.S.S
8§ 2P1.1(a)(1)). Five (5) levelswere addedor specific offense characteristidsie to Nance’s
escape offense involving the use or threat of force and asgaalltorrectional officer.Id. at
117 (citing U.S.S.G. 8§ 2P1.1(b)j1) As support for the fivdevel increase, United States
Probation Officer Brian Millstatedin the PSI:

Nance then rushed past the CO, entering the cell. It was believed that the

defendant’s motivation was, at least in part, to retrieve a contraband item

(believed to be a cellular telephone) in an effort to prevent the item from being

found and seizedybthe CO. A struggldetween Nance and the CO ensued

during which both individuals fell to the ground. The struggle contiraurethe

ground until the CO became fatigued and Nance was able to extricate himself

from the altercation. The defendant then fled from the building, making his

escape into a wooded area beyond the facility’s boundary line.

Id. at 6. As another specific offense characteristic, four (4) levels were subtracied das

Nance’s escape from neaecure custodyld. at 18 (citng U.S.S.G. § 2P1.1(b)(3) Probation

® Assistant United States Attorney Joseph Newman amended the penditatiertiduring the Rule 11
hearing to reathat Nance faced a term of supervisory release of not more than three (3) years. Char
of Plea Hr'g Tr.,United States v. Nanc®:14cr-6 (S.D. Ga. Jan. 23, 2015), ECF No. 117, p. 12.
However, Judge Wood advised she would not entertain a term of supeeleses® of more than one (1)
year, to which the Government did not objelct.
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Officer Mills did not award Nancewith a further reduction foacceptace of responsibility
because Nancwehemently denie[d] that he used any degree of force to effect his escape. T}
position conflicts with thedcts of this [case,] which establish that the defendant struggled with
the CO when fleeing his cell.ld. at  13. With atotal offense level of 1dnd a criminal history
category of V, Nance’'secommendedsuidelines’ range was 33 to 41 months’ imprisonment.
Id. at ] 83.

At the sentencing hearing, Judge Wood overruled Nanobjections to the PSI
regarding his use of an alias and the findings as to Nance’s substance aturgeirnl stated

that neither bthese objections affected her sentence calculat8ent. Hr'g Tr.United States v.

Nance 2:14cr-6 (S.D. Ga. Dec. 5, 2014), ECF No. 114, pp-@5h Nance also objected to
Probation Officer Mills’ recommendation that Nance not receive a redudiaacéeptance of
responsibility Judge Wood sustained this objection and awarded Nancelavgaeduction.
Id. at p. 67. In addition, Nance objected to the recommehdedevd increase for the use of
force,id. at pp. 5-6, and the Court heard testimony and argument as to this objection.
Officer Brown provided extensive testimony regarding the events of January 28, 201
particularly the circumstances surrounding Nance’s escdgeat pp. 844. Officer Brown
received anonymous information that Manhad at least one cell phone in his cubicle
Responding to that informatio@fficer Brown directed Nance and his cell mate to stepide
of thar cubicle and submit to a pat down seasth that Officer Brown could conduct a
shakedown of the cubicldd. at pp. 1415. Nance did not immediatelgllow Officer Brown’s
orders to steputsideand submit to a pat search Bueluctantly” and “slowly” complied with
the orders after Officer Brown gave them a third tinhé. at gp. 16-18 Officer Brown stated

Nance was acting nervously, like there was something he did not want Offosen B find. 1d.

NS

—J




at p. 18. Officer Brown testified that he then told Nance to step away from theledni¢hat he
could conduct the shakedown, and Nanomplied after Officer Brown'sadditionaldirective.

Id. at pp. 1820. However, Officer Browrturned his head and noticed Nance was standing in
the entry way again. Nance stepped back into the cubicle, preventing Offm&n Brom
conducting the shakedowrd. at p. 21. Despite Officer Brown’s directives to step back and to
walk away, Nance kept walking toward Officer Browta. Nance had his hands in front of his
body and tried to get around Officer Brown by pushing hich.at p. 22. When Nangaushed
him, Officer Brown grabbed him in a bear hagan effort to restore ordemMance tried to break
free from Officer Brown’s grasp, and Officer Brown repeatedly told histdp resisting.ld. at

p. 23. Officer Brown and Nance were “tussling”, dnely fell to the floor Id. at p. 24. Officer
Brown was able to activate his radio’s body alaornsignal an emergency situation to the control
center. Officer Browralsowas able to hold Nance “for another minute or twaffitil he was
“too tired” to hold Nance any longerld. at pp.24, 39. Nancegot off the floor, grabbed
something off hided, and walked out of the cubicl&nother officer came to Nance’s cubicle
to assist Officer Brown approximately one to two minutes after Nance left éaisTre officers
conducted an accountability count, and Nance was missing from this dduat. p. 26. Staff
memberssearched the grounds for Nance and were unable to find him at the Prison |Gaap.
p. 27.

On crossexamination, Officer Browadmitted he may have told Probation Officer Mills
at some point that Nance only “rushed pdwmitr, but thereason that differed from his testimony
at the sentencing hearing and what he initially told Probation Officés ktd nothing to do
with being uneér oath. Id. at pp. 3537. On redirect, Officer Brown clarified that the

memorandum he wrote after the incident with Nance was consistent with tmsotgsat the




sentencing hearingld. at p. 43. Officer Brown reiterated that Nance pushed him, wtho
Nance did nothing else to get past Officer Broweh.at p. 39.

ProbationOfficer Mills testified thathe stated in Nanceisitial PSIthat Nance pushed
Officer Brown. Id. at p. 48. After written objections were submitted, Probation OfficersMill
submitted a revised PSI as the final PSI to the Cand the final PSI indicated Nance “rushed
past” Officer Brown Id. Probation Officer Mills stated he made this revision after speaking
with Officer Brown who did not mention anything about being pushed during their
conversation. Id. at p. 49. Upon Judge Wood’s inquiry, Probation Officer Mills testified he
recommended Nance receive the figeel enhancement based on Officer Bravstatements
that Officer Browntried to restrain Nance, but Nance “resisted” and thehada “struggle or
wrestling match which basically went to the ground. Officer Brown continued to try to gain
control of Mr. Nance, but [he] continued to fight to get away from [Officer Browrldl’ at
p.50. Officer Mills also testified that he took Officer Brown'’s repfsdm within 24 hoursafter
the incident teestablishithe offense conduct in this case, rather than his conversation with Officg
Brown seven (7) months after the fatd. at p. 51.

Mr. Higgins arguedthat Officer Brown’s credibility had been impeached because heg
testifiedthat Nance had pushed him, which was different than what he had told Probatien Offid
Mills, who had inquired about the facts of this case for a specific purgdsat p. 58. Mr.
Higgins also argued Officer Brown’s credibilityas impeachetliased on his admission that he
had been disciplined for having violated his duties for credit card fraMd. Higgins declared

that, while there was no force involved, to the extent it could be construed as fadercai

* Officer Brown concededuring direct examination that he had been arrested for theft by conversion i
2009, and those charges were dismissed. He also conceded he hdiddipkmed ten (10) years prior
for misuse of a government credit card. Sent. Hr'gUmited States v. Nan¢@:14cr-6 (S.D. Ga. Dec.

5, 2014), ECF No. 114, pp. 10, 12.
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was not used for the purpose of Nance’s escdgeat p. 59. For these reasons, Mr. Higgins
submitted the fivdevel enhancement should not applg. at pp. 61-62.

Judge Wood overruled Nance’s “main objection” regagdhe fivelevel enhancement.
Id. at p. 66. In so doing, Judge Wood found:

And having had the opportunity to watch ténesses testify live here in court
today and assess thenedibility, and thinking about just common sense and logic
as it apples to what transpired back on January 28tmsed, in part, on the
personal observations | was ablentake today, | find by a preponderance of the
credibleevidence, first, that some type of physical altercationodwlr between
the correctionabfficer and Mr. Nance.

| find that Mr. Nance instigated the physicaintact. | am unable to tell whether
there was pushing, anfiso, at what point it did occurBut a certain degree of
physical force would inherently be necessary to influ¢heeutcome of that bear
hug that occurred.

As | say, it is the Cours specific findingpased on my assessment of credibility,
that Mr. Nance didnstigate the physical conduct and forckalso find, with
regard to whether that force was/olved in the escape, that it was; that Mr.
Nances actions transitioned to escape almost immediat€lyce hewas able to
get free from the correctional officer'grasp,he grabbed his contraband and
immediately proceeded to leatiee facility as fa as anyone could telllt would

be hardto wind up in downtown Brunswick from Jesup without havieglized
some use of force in that connection.

As a result, those objections are overruled, thedfive-level increase is properly
placed in this [C]ourt.

Id. at pp. 66—67.

Judge Wood reduced Nance’s total offense level by two (2) levels based on acceptanc

responsibility Thus, Judge Wood found Nance’s total offense level to be 12, and he was |i

criminal history category V Judge Wood then found Nance’s Guidelines’ range to be 27 to 3]
months in prison and one to three years’ supervised release. Judge Wood noted the staty

maximum penalty was five years’ imprisonmeld. at pp. 68—69.
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In support of mitigatiorof sentenceMr. Higgins noted théestimony of Erin Chalfant, a
case management coordinator at the Jesup, Getagibty. Ms. Chalfant offered that Nance
had previously been allowed to travel on his own to the Prison Camp in Jesup, and Na
reportedto the fadity as he should havdd. at pp. 5557, 69. Mr. Higginssought a downward
variance, as well, so that Nance could help care for his parehtst pp. 6970 He also asked
that Nance’s sentence in this case be ordered to run concurrently with teisceeobtained in
the Middle District of Florida Id. at p. 72. In contrast, the Government requested that the Cou
impose a sentence at the higher end of the Guideliaegebecause Nance’s escape from the
Prison Camp is an inherently dangerous crimder Section 3553(agnd that his sentence be
imposed to run consecutivety the term of imprisonment Nance was already servilag at
pp. 73—-7477. Nance addressed the Court and admitted to having escaped and having had “a
altercation” with Offcer Brown but he said he intended on going back to the Prison Cénp.
atp. 78.

Judge Woodentenced Nance to 31 months’ imprisonment, to be served consecutively
the sentence he obtained in the Middle District of Floritladge Wood specifically stated,

| will say, having considered the 8§ 3553 factdhst | would impose 31 months

based on those factorsgardless of the outcome of certain of the objections that

were leveled. Looking at the need to curtail escapes friederal institutions,

looking at the nature of the offeng®at actually did occur, and the good and the

bad in Mr.Nances background, 31 months custody is the right amounis

[a] sufficient but not greater [than] necessary punishment.

Id. at p. 82.

Nance filed a direct appeal and argued that this Court erred by increasing deén@si

rangeon the ground he used force against another person. In addition, Nance dileged

altercation upon which this Court relied in imposing his sentence was unrelated torgeeatha

escape and could not consist of relevant conduct. AgpeaUnited States v. Nang@:14-¢r-6
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(S.D. Ga. May 27, 2015), ECF No. 118, p. 2. The Eleventh Circuit Court of Appeals did n
reach the merits of Nance’s appeal because this Court sthteentencingd‘it would have
imposed the same sentence based on the 18 U.S.C. § 3553(a) factors, regardless of
Guidelines sentence rangeld. Accordingly, the Eleventh Circuit foundha procedural error
this Courtmay have committed in calculatingaNce’s sentence range was harmless and affirmeg
this Court’s judgmentid.

In his timely filed Section 2253%otion, Nance levies several allegations tihét
Higgins, his counsedt trial, sentencing, and on appeal, provided ineffective assistance, Firg
Nance contends Mr. Higgins erred by not arguing on appeal that the length of time lhsevds a
from the Prison Camp did not meet the elements of the charged escape. -1PDpcl1]) Next,
Nance asserts Mr. Higgins was ineffective for failing to raise at senteocion appeal that he
did not use force during his escape, which is not a “violent felony” within the meaning of th
Armed Career Criminal Act, (“ACCA”), 18 U.S.C. § 924(e)d.(at p. 2.) In addition, Nance
asserts Officer Brown provided inconsistent statements during the senteraiimgyhand Mr.
Higgins was ineffective for failing to raise this issue on appddl.af p. 9.) Moreover, Nance
asserts Mr. Higgins was ineffective fioot objecting to the increase in sentencing on tbergt
that he used force during the escagd. 4t p. 11.)

The Government responds that Nance’s claims of ineffective assistance dessiennd
his Section 2255 Motion should be denied as a result. (Doc. 3.) Ntates in his Reply that
Mr. Higgins was ineffective for failing to impeach Officer Brown. (Doc. 4, p.I8.)addition,
Nance asserts the Government committed fraud upon this Bpattowing Officer Brown to
testify without providing Mr. Higgins information that Officer Brown was unigeestigation.

(Id. at p. 6.)
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The Court addresses the parties’ contentions in turn.
DISCUSSION
Nance’s Ineffective Assistance of Counsel Claims
Criminal defendants have a right to effective assistance of coainaklcritical stages of

the proceedigs Strickland v. Washington, 466 U.S. 668 (198%his right extends to the entry

of a guilty pleaHill v. Lockhart 474 U.S. 52, 58 (1985), and during sentencing proceedings

Glover v. United States, 531 U.S. 198, 202 (2001).

To prevail on a claimof ineffective assistance of counsel, the defendant must
demonstrate (1) his counsel's performance was deficient, i.e., the panfognfell below an
objective standard of reasonableness, and (2) he suffered prejudice as a resuldedfcibat
performance. 1d. at 68586. The deficient performance requirement concerns “whethej
counsel’s advice was within the range of competence demanded of attornegsnal @ases.”

Hill v. Lockhart 474 U.S. 5256 (1985) There is a strong presumption that calissconduct

fell within the range of reasonable professional assistaDegis v. United Stategl04 F. App’x

336, 337 (11th Cir. 2010) (citingtrickland 466 U.S. at 686). “It is petitioner's burden to
‘establish that counsel preformed outside theewighge of reasonable professional assistance’

by making ‘errors so serious that [counsel] failed to function as the kind of ¢t@uasanteed

by the Sixth Amendment.” LeCroy v. United States/39 F.3d 1297, 1312 (11th Cir. 2014)

(quotingButcher v. Unied States368 F.3d 1290, 1293 (11th Cir. 2004) (alteration in origjnal)

“Showing prejudice requires petitioner to establish a reasonable probahdity dut for
counsel’'s unprofessional errors, the result of the proceeding would have been diffédent.”
(internal citation omitted). “The prejudice prong requires a petitioner to mEnate that

seriously deficient performance of his attorney prejudiced the defeidedt 131213. “The
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likelihood of a different result must be substantial, not gasiceivable.” Harrington v. Richter

562 U.S. 86, 112 (2011). “In evaluating performance, ‘counsel is strongly presumed to hg
rendered adequate assistance and made all significant decisions in the exercise albleeaso
professional judgment.”LeCroy, 739 F.3d at 1312 (quotirfstrickland 466 U.S. at 690). “If a

petitioner cannot satisfy one prong, we need not review the other prong.” Duhart v. Unit

States 556 F. App’x 897, 898 (11th Cir. 2014). “[A] court deciding an actual ineffectigenes
claim must judge the reasonableness of counsel's challenged conduct on the fets of
particular case, viewed as of the time of counsel's cond&ttitkland 466 U.S. at 690.

To the extent Nance argues his counsel’'s performance on appeal was deficient, s

claim is “governed by the same standards applied to trial counsel Stnid&tand” Philmore v.

McNeil, 575 F.3d 1251, 1264 (11th Cir. 2009). “A defendant can establish ineffectiverassista
of appellate counsel by showing: (1) appellate counsel’s performance wasndeand (2) but

for counsel’s deficient performance he would have prevailed on appeal.” Shere'w.Ha.

Dep'’t of Corr, 537 F.3d 1304, 1310 (11th Cir. 2008) (citi@opith v. Robbins, 528 U.S. 259,

285-86 (2000)). “Appellate counsel is not ineffective for failing to raise claieasanably

considered to be without merit.”_Jones v. Sec’y, Dep't of Corr., 487 F. App’x 563, 568 (11th

Cir. 2012) (citingNyhuis 211 F.3ckt 1344). “An attorney is not required under the Constitution

or the Strickland standards to raise every nbiivolous issue on appeal.” Brown v. United

States 720 F.3d 1316, 1335 (11th Cir. 2013) (citing Jones v. Barnes, 463 U.S. 745, 754 (194

(“Nothing in the Constitution or our interpretation of that document requires an appella

attorney to raise every ‘colorable’ claim suggested by a client.”).
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A. Counsel’s Failure to Argue Nance was Absent for Only Sixteen (16) Hours
Nance contends he waslp away from the Prison Camp for sixteen (16) hours. Thus,
Nance asserts Mr. Higgins was ineffective for failing to argue Narmtceaati meet the elements

required for an escape charge. (Dod, p. 1.) The Government asserts there is no minimum

amountof time a defendant must be gone from custody to constitute an escape. (Doc. 3, p. 12.

Section 751 of Title 18 of the United States Code provides, in relevant Ydraever
escapes . . from the custody of the Attorney General or his authorized representatifrejror
any institution or facility in which he is confined by direction of the Attornen@al, . . ., shall,
if the custody or confinement is by virtue of an arrest on a charge of felorynwction of any
offense, be fined under this title or imprisoned not more than five years, or’bottf.U.S.C.

8 751(a). “To sustain a conviction for escape by an inmate in custody . . ., the government m
prove . . .: (1) the defendant was in the custody of the Attorney General, (2) asuthefras

conviction, and (3) the defendant escaped from that custody.” United States v. Gibbs, 296

App’x 885, 886 (11th Cir. 2008) (citingnited States v. Baileyt44 U.S. 394 (1980))Section

751(a) “does not define the term ‘escape,’ [but] courts and commentators ar@eiral ge
agreement that it means absenting oneself frostody without permission.’Bailey, 444 U.S.
at407.

Nance pled guilty to the charged offense of escape, which means he pled quilty
absenting himself from the Jesup Prison Camp without permission. Section 751(a) does not I
an attendant temporal neigement, and thus, it is immaterial whetiNance was absent without

permission from the Camp for a minute, sixteen hours, or ayAara result, Nance suffered no

® Section 2P1.1(b)(2) of the Sentencing Guidelipesvides that, if the defendant escaped from-non
secure custodgnd returned voluntarily within ninesix (96) hours, the offendevel will be decreased
by four (4) levels. “Returned voluntarily” includes “voluntarily returning to the institutior turning
one’s self in to a law enforcement authority as an escapegppilication Note 2, U.S.S.G. § 2P1.1.
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prejudice fromMr. Higgins failure to raiseNance’s absenteeism for “only” sixteen (b®urs as
a defense or a mitigating factr the charged offense. Nance fails to establish Mr. Higgins wag
ineffective as to this enumeration, and the Court shb&NY this portion of Nance’s Motion.

B. Counsel’s Failure to ArgueNance did not Commit aCrime of Violence

Nance admits that he pushed Officer Brown, but only to get the officer off of him. Nang
contends he pushed Officer Brown based on the “exigent circumstancesaffifearg injured”
because Officer Brown was kicking him, which malke push reckless but not a violent use of
force. (Doc. 11, p. 2.) Nance contends Section 2P1.1 of the Sentencing Guidelines conta
language similar to the residual clause of the ACCA, which the United Safgeme Court

struck down indJohnson v. Uhed States U.S. __ ,135S. Ct. 2551 (June 26, 201HK). af

p. 4.) Nance argues his counsel was ineffedovdailing to anticipate this change of law and

failing to making this argument on appeald. (@t p. 3.)

The Governmenavers the ACCAs residual clause had no bearing on Nance’s sentencs.

Instead, the Government asserts Nance’s Section 2P1.1(b)(1) enhancementisdutoethe
ACCA's residual clause and is still valid aftéohnson Additionally, the Government notes
Johnsondid not invalidate any of the Sentencing Guidelines, which are advisory. (Doc. 3
pp. 13-14.)

Under the Armed Career Criminal Act (“ACCA”), any person who violates 1B@J
§922(g) and has on three or more occasions been convicted for a “serioudfeingg”oor
“violent felony” will receive a mandatory minimum sentence of fifteen yearsrigsopment.

18 U.S.C. 8§ 924(e)(1)In Johnson, th&upremeCourt explained that the ACCA:

defines ‘violent felony’ as follows: ‘any crime punishable by imprisonniena
term exceeding one year . . . tha(i) has as an element the use, attempted use,

Here, Nance may have been an escapee for less than 96 hours frorseaurerfacility, but he did not
return voluntarily to the Jesup Camp. Instead, the United States M&shace had to arrest him.
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or threatened use of physical force against the person of another; or (ii) is
burglary, arson, or extortion, involves use of explosiwgsptherwise involves
conductthat presents a serious potential risk of physical injury to another.’
§924(e)(2)(B) (emphasis added). The closing words of this definition, zedici
above, have come to be known as the Act’s residual clause.
___US.at___ , 135 S. Ct. at 2556. The Court held that “imposing an increased sentence
under the residual clause of f#&CCA] violates the Constitution’s guarantee of due process|.]”
___UsS.at___ ,135S. @Git2563. However, the Court also emphasized that its “decision doe
not callinto question application of the Act to the famumerated offenses, or the remainder of

the Act’s definition of a violent felony.’ld.

The ACCA was not mentioned in Nance’s PSI, nor did Judge Wood mention this A¢

during sentencing. Instead, Judge Wood determined Nance’s offense level shoulddsedncre
by five levelsunder the Sentencing Guidelines based on her finding that Nance used so

measure of force effectuate his escape. Sent. Hr'g Dnjted States v. Nang@:14cr-6 (S.D.

Ga. Dec5, 2014), ECF No. 114, p. 67Section 2P1.1(b)(19f the Sentencing Guidelineslls
for a fivellevel increase if the escape offense involved “the use or the threat of force against 4
person[.]” In contrast, the ACCA’s nadefunct residual clauseate@rized a “violent felony”
as involving “conduct that presents a serious potential risk of physical injury to ahofl&r
U.S.C. §8 924(e)(2)(B)(i). Thus, the ACCA'’s residual clause had no bearing on Nance
sentence enhancement under the Guidelineshsnenhancementvhich in no way was based
on the ACCA'’sresidual clauseemains valid in the poskohnsordandscape. What is more, the

Eleventh Circuit has determinéldat Johnsorfails to invalidate any provision of the Sentencing

Guidelines, which are advisory in naturénited States v. Matchet802 F.3d 1185 (11th Cir.
2015). Mr. Higgins cannot be said to have rendered ineffective assistance by failiage a

non-meritorious claim on appeal. Thus, the Court shD&NY this portion of Nance’s Motion.
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C. Counsel’s Failure to Raise Officer Brown’s Inconsistent Statements
and the Government’s Related FraudJpon the Court

Next, Nance asserts Officer Brown stated that he and Nance had gotten intggestr
whereas on another occasion, Officer Brown stated Nance pushed him. {Qqe9]) Nance
contends the Government knew of the inconsistenci€fficer Brown’s statementand failed
to correct him, which caused the Court to be misled. Nance maintains Mr. Higgsms

ineffective for failingto raise this issue on appeal pursuant to Napue v. lllinois, 360 U.S. 26

(1959).

The Government responds that there is nothing inconsistent or contradattouy
Officer Brown’s statements “because each one describeshappened at a different point in
time during the entire incident between Officer Brown and Nance.” (Doc. 3, p. The)
Government states Officer Brown’s testimony does not approach perjurthees is no
indication Officer Brown had the willful intent to provide false testimony. Ratkies
Government avers Officer Broventestimony and Probation Officer Mills’ testimony as to
whether Nance had pushé&fficer Brown or simply brushed past him differ based on one
person’s mistake or faulty memory of a previous interview. The Governnsniaeaérs that,
even if there were discrepancy between Officer Brown’s testimony and that of Probatiorn
Officer Mills, such a discrepancy was immaterial because Judge Wood found hahaised
some force to escape.

In Napue,the Supreme Court analyzéde effect ofa witness who testified that the
prosecutohad not made any promise to him in exchafogenis testimony against the petitioner
andthe prosecutor failed to correct that testimony the prosecutor knew to be fals&upgreme
Court determined that the failure of the prosecutor to correct the testimonyitoeas he knew

to be false violated the petitioner's right to due process, in violation of the HFutrtee
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Amendment. 360 U.S. at 26B1. The Supreme Cduroncluded that the “false testimony used
by the State in securing the conviction of petitioner may have had an effect oncttra@of the
trial.” 1d. at 272.

Here, there is no evidence that Officer Brown testified falsely or that ther@uoent
failed to correct any of Officer Brown’s testimony it knew to be falbestead, the evidence of
record revealshat Officer Brown testified during the sentencing hearing that he told Ryobati

Officer Mills that Nance hadgush& him during the incident. Sent. Hr'g Tr., United States v.

Nance 2:14cr-6 (S.D. Ga. Dec. 5, 2014), ECF No. 114, p. Bsobation Officer Mills testified
during the sentencing hearing that Officer Brown told him that Nance brushed ngt &dfficer
Brown. Id. at p.48. In addition Probation Officer Mills testified that he originally stated in
Nance’s PSI that Nance pushed Officer Browld. However, after written objections were
submitted, Probation Officer Mills submitted a revised PSI as the final PSI to thie @ud the
final PSI indicated Nance “rushed past” Officer Browd. Probation Officer Mills stated he
made this revision after speaking with Officer Brown, who did not mention anybimgt being
pushed during their conversatioid. at p. 49. Upon Judge Wood’s inquiry, Probation Officer
Mills testified he recommended Nance receive the-ltwel enhancement based on Officer
Brown having told him that he (Officer Brown) tried to restrain Nance, but Naesisted” and
that he and Officer Brown had a “struggle wrestling match which basically went to the
ground. . . . Officer Brown continued to try to gain control of Mr. Nance, but [he] continued t
fight to get away from [Officer Brown].”ld. at p. 50. ProbationOfficer Mills also testified that
he took Officer Brown’s report from within 24 hours after the incidergstablishthe offense
conduct in this case, rather than his conversation with Officer Brown seven (7) raftathitte

fact. Id. at p. 51.
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Nance’s assertions in this regard in no way apprtiaehevel of false testimonyresent
in Napue Not only did Officer Brown not provide the Court with false testimony, the
Governmentvould have beemnder no duty to corre@ny testimony it knew to be falsince
there was no false testimanyAdditionally, evenif there were a discrepancy in the accounts of
events surrounding Nance’s escape, any such discrepancy was immatetgd. Wood found
Nance deployed some measure of force to effectuate his gsdagiber that force was a push or
simply a brush past @fer Brown. Judge Wood determined Nance’s conduct satisfied the
criterion for the fivelevel enhancementThis instance of claim for ineffective assistance is
without merit,as Nance cannot show that he was prejudiced as a result of Mr. Hignts tiai
raise this issue before this Court or on appeal. Consequently, the Court BEOINdNance’s
Motion on this ground.

D. Counsel’s Failure to Object to the Court’s Sentencing RangEailure to
Further Impeach Officer Brown

Nance alleges thatthe Court would not have imposed an upward varidmag Mr.
Higgins advised the Court that Officerddvn: had brought the cell phone tdance had been
fired for bringing contraband to other prisoneasid was under investigation at the time of
sentencing (Doc. 11, pp. 1+12.) Nance appears to state thgitven this mitigating evidence,
Judge Wood would not have believed Officer Brown'’s testimony that Nance pushed him, and
she wouldnot have given Nance a higher sentebased on the fivevel enhancment for use
of force

The Government asserts Nance’s allegations cauteageous, and the timing of his
allegations is suspicious. (Doc. 3, p. 18he Government maintains it gave Nance a copy of
Officer Brown’s personriefile, and if these allegationsere true, there would have been

something in that regard in Officer Brown’s fileThe Government also maintains Nance
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testified during his Rule 11 hearing that he had no complaints about Mr. Higgins, who in tufn

stated he was unaware of any impropriety involved in Nance's case. Addytjotiadl
Government states Mr. Higgins impeached Officer Nance during sentencingingy tbe
informationit had disclosed regarding the misuse of a credit card, and it defies beliefrthat M
Higgins chose not to raiseich allegations “if they really had been extant.d. @t p. 19.)
Finally, the Governmengtates Nancéorfeited this argument when he failed to mention these
allegations—despite his knowledge at the time of these allegati@hging his account of the
incident.

However, the Government contends Mr. Higgins did not render ineffective assisyance
failing to raise these allegations because there is no reasonable proBaddjeyWood would
have lowered Nance’s sentencéirst, the Governmertontends hie fivelevel enhancement
would have applied even if Judge Wood disbelieved Officer Brown’s testimony timate Na
pushed him Nancehimselfdescribedgetting into a “big altercation” with Officer Brown during
which he “bust[ed] loose” from the bear hwmnd Mr. Higgins conceded there was a “tussle”.
(Id. at p. 20). Second, Judge Wood stated she would impose the same sentence regardless
Sentencing Guidelinegiven the Section 3553 factors she also had to take into account.

Even if Mr. Higgins &iled to raise these allegations of corruption specifically with Judge
Wood, Nance fails to establish the requisite prejudice to sudtmnassertion of ineffective
assistance of counselDuring the sentencing hearing, Judge Wood found Nance used son

measure of force to effectuate his escape, which made théeWwkeenhancement under the

Sentenaig Guidelines applicable. Sent. Hr'g Tr., United States v. Nance;c284S.D. Ga.
Dec. 5, 2014), ECF No. 114, pp.-&. Even in the absence of a findithat Nance used no

force in effectuating his escape (and thus discrediting Officer Brotstsmony, at least in
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parf), Judge Wood declared she would have imposed the same sentence uporedjambess

of the Sentencing Guidelines’ enhancement, gihennature of the escape offense, the need to
stop future escapes, and Nance’s backgrouid. at p. 82. Therefore, Nance’'s 3month
sentence would have been imposed, regardless of the application of tledivenhancement

under the Sentencing Guidelines. United States v. Rives, 683 F. App’x 806, 811 (11th Cir. 2017)

(quotingUnited States v. Barneb72 F.3d 1239, 1248 (11th Cir. 2009) (“Where a district judge

clearly states that [s]he would impose the same sentence, even if [s]he embullating the
guideline range, then any error in the calculation is harmlgssi’he Eleventh Circuit affirmed

Nance’s sentence on this same basis. United States v.,N@dce. App’x 918 (11th Cir. 2015).

As Nance fails to meet both prongs of t8#&ickland test, he cannot advance a successful
ineffective assistance of counsel claimhisTenumeratiomf erroris also without merit, anche
Court shouldDENY this portion of Nance’s Motion.
Il. Nance’s_BradyClaim

Nance asserts the Government knew Officer Brown was being investif@ated
approaching inmates about buying contrahametl failed to disclose this information, in violation

of Brady v. Maryland373 U.S. 83 (1963).(Doc. 1, p. 10.)

® Mr. Higgins argued tdudge Wood during the sentencing hearing that Officer Brown’s testimony hadl
been impeached because he testified to something differenwlizdhe told the Probation Officer. Sent.
Hr'g Tr., UnitedStates v. Nange:14¢r-6 (S.D. Ga. Dec. 5, 2014), ECF No. 114, pp. 58-59.

" This Court ruled in Nance’s criminal prosecution that the Governmasinet required to disclose any
further documentation from Officer Brown’s personnel than it alreadyhad—save the documentation
regarding Officer Brown's onday suspension for the unauthorized use of a governismred travel
credit card, which had already been disclosed to NaweglerBrady ard its progeny. OrderdJnited
States v. Nan¢e&:14cr-6 (S.D. Ga. May 20 & 21, 2014), ECF Nos. 88, 89.
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The Government contends Nance waived 8ngdy claim by pleading guilty® The
Government also contends any alleged failure to disclose this information wouldavet
resulted in a lower sentence fiance; thus, Nance cannot show he was prejudiced by suc
failure. Finally, the Government asserts Nance waar@wf the allegations against Officer
Brown at or before sentencingnd the Government cannot be accused of suppression if Nang
knew of the information or had equal access to obtaining it. (Doc. 3, pp. 22-23.)

The Supreme Courhas held that “the suppression by the prosecution of evidence
favorable to an accused upon request violates due process where the evidencéalseitiedger
to guilt or to punishment, irrespective of the good faith or bad faith of the prosecuBoad,

373 U.S. at 87. ABrady violation is established when a petitioner shows that: “(1) the
prosecution possessed evidence favorable to the accused, because it was eitlaorgxoulp
impeaching, and did not disclose it to the defense; (2) the State suppressed the suckhat

the defense did not otherwise possess the evidence and could not reasonably have pbtain
and (3) the evidence was material, and its absence yielded prejudice.” Gary, w58df.3d
1229, 1255 (11th Cir. 2009). “Evidence is material so as to establish prejudice only if there i
reasonable probability that, had the evidence been disclosed to the defense, the result of

proceeding would have been different.ld. “A ‘reasonable probability’ is a probability

8 |n United States v. Matthew468 F.3d 1234, 1242 (11th Cir. 1999), the Eleventh Cistated “the
rule that a defendant who pleads guilty waives all-juoisdictional defensess not absoluté¢ The
Eleventh Circuideclined to decide “whether a guilty plea waives a defendant’s claims Bratbf or—
assuming that 8rady claim is not waived by a guilty pleawhether theBrady material must be known
to the prosecution before the plea or merely before sentendohgThe Eleventh Circuit then considered
that the guilty plea did not waive tlgrady claim and that the prosecutor lead Brady information
before sentencing that had to be disclosed, the defendants’ argumestsstill be rejectd[]”, id.,
because “any alleged error [was] harmlessd’. at 1243. Likewise, this Court need not delve into
whether Nance waived hBrady claim by pleading guilty Rather, the Court can dispense of this claim
by focusingon whether Nanceess forth a viabléBrady violation, assumin@s truethe allegation that
Officer Brown was under investigatiptihatthis information was materiahndthatthe Government failed
to disclose that information
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sufficient to undermine confidence in the outcomdd’ (quotingUnited States v. Bagley, 473

U.S. 667, 682 (1985)).“ The mere possibility that an item of undisclosed information might
have helped the defense, or might haffected the outcome of theroceedings] does not

establish prejudicé. United States v. Brester86 F.3d 1335, 1339 (11th Cir. 201(gjuoting

United States v. Agurs, 427 U.S. 97, 109-10 (1976)).

Mr. Higgins was able tapine that Officer Brown had been impeacheduring the

senencing tearing. Sent. Hr'g TrUnited States v. Nan¢@:14cr-6 (S.D. Ga. Dec. 5, 2014),

ECF No. 114, pp58-59. Neverthelessand & notedabove, whether Officer Brown had been
impeached even further would have had no bearing on the sentence Judge Wood imposed
Nance In determiningNance’s Guideline rangdudge Wood relied, in part, dacts outside of
Officer Brown's testimony, including Nan¢g own testimony the agreed upon factand the
inherentnecessities of those factdloreover Judge Wood specifically statdaiat regardless of
the resolution of the Guideline's objections (and, thus, the issues to which Nance claims
impeachment oDfficer Brown would have been relevant), she would have imposed the sam
sentence given the faecs of Section 3553Therefore, Nancdias not shown any reasonable
probability that, had the Government disclosed any all@gadyinformation relating to Officer
Brown, Nance’ssentence would have beenyatifferent than what Judge Wood imposeds
Nane fails to establish the necessary prejudice to advance a Bedag claim, by extension,
he cannot establish prejudice necessary to sustain a viable ineffesistara® claim in this
regard. The Court shouBRENY this portion of Nance’s Motion.
IIl.  Nance’s Motion for Evidentiary Hearing (Doc. 8)

Section 2255 does not require that the Court hold an evidentiary hearing if “the motig

and the files and records of the case conclusively show that the prisonetad émtito relief[.]”
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WinthropRedinv. United States, 767 F.3d 1210, 1216 (11th Cir. 2014) (quoting 28 U.S.q.

§2255(b)). “A hearing is not required on patently frivolous claims or those whicbhased
upon unsupported generalizations. Nor is a hearing required where the petitibegetians

are affirmatively contradicted in the recordHolmes v. United States876 F.2d 1545, 1553

(11th Cir. 1989) (citation omitted). Moreover, a petitioner is not entitled to an evigentiar
hearing where he asserts “merely conclusory allegationgppoged by specifics or contentions

that in the face of the record are wholly incredibl&#jada v. Dugger, 941 F.2d 1551, 1559

(11th Cir. 1991) (citation omittedyee alsd.ynn v. United States, 365 F.3d 1225, 1238-39 (11th

Cir. 2004). BecausHances claims lack merit as a matter of law or are otherwise affirmatively
contradicted by the record, no evidentiary hearing is necessary. Consequently, the Cg
DENIES Nancés Motion for Evidentiary Hearing.
V. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also deriyanceleave to appeah forma pauperis ThoughNance
has, of course, not yet filed a notice of appeal, it would be appropriate to addregssnes in
the Courts order of dismissal. Fed. R. App. Z(a)(3) (trial court may certify that appeal of
party proceedingn forma pauperiss not taken in good faith “before or after the notice of appeal
is filed”). An appeal cannot be takenforma pauperisf the trial court certifies that the ppal
is not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in th

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably mea#is. Neitzke v. Williams 490 U.S. 319, 327 (1989arroll v.
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Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from artieal
in a habeas proceeding unless a certificate of appealability is isBuesliant to Rule 11 of the
Rules Governing Section 2255 cases, the Court “must issue or deny a cerifiappealability
when it enters a final order adverse to the applitait certificate of appealability may issue
only if the applicant makes a substantial showing of a denial of a constitutighal The
decision to issue a certificate of appealability requires “an overview of the dlaitine habeas

petition and a gesral assessment of their meritsMiller-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must %hawijurists of
reason could disagree with the district ctintesolution of his constitution@laims or that
jurists could conclude the issues presented are adequate to deserve encouragproeeed
further.” 1d. “Where a plain procedural bar is present and the district court is correct to invoke
to dispose of the case, a reasonable joaatd not conclude either that the district court erred in

dismissing the petition or that the petitioner should be allowed to proceed furthack \&l

McDaniel 529 U.S. 473, 484 (200(yee alsd-ranklin v. Hightower, 215 F.3d 1196, 1199 (11th
Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legg
bases adduced in support of the clainitler-El, 537 U.S. at 336.

Based on the above analysisNdnces Motion, as supplementeaind the Government’s
Responserad applying the Certificate of Appealability standards set forth above, themoar

discernable issues worthy of a certificate of apgdahty; therefore, the Court shouRENY the
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issuance of a Certificate of Appealabilityf the Court adopts this recommendation and denies
Nancea Certificate of AppealabilityNanceis advised that he “may not appeal the denial but
may seek a certificate from the court of appeals under Federal Rule ofaé@paibcedure 22.”
Rule 11(a), Rules Governing Section 2255 Cases in the United States District Court
Furthermore, as there are no ffamolous issues to raise on appeal, an appeal would not bd
taken in good faith. Thus, the Court should likevidaNY in forma pauperistatus on jgpeal.
CONCLUSION

For the abowestated reasons RECOMMEND the CourtDENY Nance’s Section 2255

Motion, DISMISS as moothis Motion for Summary Judgmem]RECT the Qerk of Court to

CLOSE this caseand enter the appropriate judgment of dismissal, BEGINY Nance a

Certificate of Appealability anth forma pauperistatus on appeal. For these same reasons, the

Court DENIES Nance’s Motion for Evidentiary Hearing amdSMISSES as moothis Motion
to Compel.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pléagl must also be included. Failure to do so will bar any later
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehig
through which to make new allegations or present additional evidence.
Upon receipt of objections meeting the specificity requirement set out abbiraiea

States District Judge will makeda novadetermination of those portions of the report, proposed
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findings, or recommendation to which objection is made and may aceggat, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judgeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Courtto serve a copy of this Report and Recommendation damteand the United States
Attorney for the Southern District of Georgia.

SO ORDERED and REPORTED and RECOMMENDED, this 3rd day of October,

2017.
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R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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