Grojjer v. United States of America Do¢. 6

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

CALVIN RYDELL GROVENER,
Movant, CIVIL ACTION NO.: 2:16cv-85
V.
UNITED STATES OF AMERICA (Case No02:13cr-24)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Calvin Rydell Grovener(*Grovenet), who is currently incarcerated dahe Federal
Correctional Institutionn Estill, South Carolingfiled a Motion to Vacate, Set Aside, or Correct
his Sentence pursuant to 28 U.S.C. § 2255. (Doc. 1.) The Government filed a Response.
(Doc.5.) For the reasons which follow, RECOMMEND that the Court DENY Grovenels
Motion andDIRECT the Clerk of Court t€CLOSE this case. | alsRECOMMEND that the
Court DENY Grovenera Certificate of Appealability anBENY Grovenerin forma pauperis
status on appeal.

BACKGROUND
In August 2013, Grovenempled guilty in this Courtto possessiomf a firearm and

ammunition by a convicted felpm violation of 18 U.S.C. 8922(g(1). Pleag United States v.

Grovener, 2:13r-24(S.D. Ga. Aug?29, 2013), ECF No. 65. The Honorable Lisa Godbey Wood

sentenced Grovenér 83 months’ imprisonment. JJnited States vGroveney2:13<r-24 (S.D.

Ga.Apr. 10 2014, ECF No.76. Groveneis sentence was calculated based on his total offensg

level of 23 and a criminal history category of I\(PreSentence Investigation reportPSr),

Dockets.Justia.dom


https://dockets.justia.com/docket/georgia/gasdce/2:2016cv00085/69464/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/2:2016cv00085/69464/6/
https://dockets.justia.com/

1127, 48.) Grovenerdid not file an appealOn June 13, 201,85rovenerfiled this Section 2255
Motion, assertingthat he should be resentenced in light of theited StatesSupreme Court’s

decision in Johnson v. United States, U.S. __ ,135S. Ct. 2551 (June 26, 2015).

DISCUSSION

Grovenerassertghat he is “challenging thesidual clause elements of his decision . . . .”
(Doc. 1, p. 4.) Grovener loosetpntendghathis sentence was improperly enhanced pursuant to
the residual clausbecauseahe Johnson Coufbund the residual clause of the Armed Career
Criminal Ad (the “ACCA”), 18 U.S.C. § 924(e), to be unconstitutionally vague.) (

The Governmenarguesthat the Supreme Court’s decisionJohnsons inapplicableto
Grovener’s Motion because he was sentenced under the United States Sentedeles (ihe
“Guidelines”) andnot the ACCA. Furthermore, the Governmewersthat even if Johnson
were applicable téhe Guidelines, Grovener was not sentenced under any “crime of violencq
languagesimilar to the ACCA provisiomendered unconstitutionally vague bghnson Instead,
Grovener’'s base offense level “was increased because of his prior mon¥eta ‘controlled
substance offense’ under the Guidelines. (Doc. 5,(pit&ions omittedl)

l. Whether JohnsonApplies to Grovener's Motion
In Johnson the Supreme Court held that “imposing an increased sentence under t

residual clause of the ACCA violates the Constitution’s guarantee of due prdcess[ U.S. at

___, 135 S. Ct. 2551, 2563The ACCA provides enhanced penalties for defendants who ar¢

() convicted of being felons in possession of firearms in violation of 18 U.S.C. § 922(g) ar
(2) have “three prior convictions . . . forwolent felony or a serious drug offense, or both.”
18U.S.C. 8924(e)(1) (emphasis added). The residual clause of the ACCA defines “violel

felony” as,inter alia, a felony that “otherwise involves conduct that presents a serious potenti
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risk of physical injury toanother.” Id. at 8 924(e)(2)(B) (emphasis added)n Johnsonthe

Supreme Courfound tre “residual clauséso vague as to violate due proceSee  U.S. at
__,1358S. Ct. at 2557.

However, Grovener was sentenced under the Guidelines and not the ACCA. Presuma
Grovenerasserts thalohnsomapplies to his Motiorbecause the “crime of violenceeéfihition
contained within the Guidelines’ career offender enhancement provision is itdntitae
residual clause language found unconstitutiondbimson. U.S.S.G. $B1.2(a)(2). However,

the Supreme Court explicitly held Beckles v. United States US. __ , 137 S. Ct. 886

(March 6, 2017), that the holding Wohnsondoes not apply to the residual clause of the
Guidelines. More importantlyGGrovener’s sentence was not calculated based on any “crime @
violence” Guideline.Rather,Grovener’s sentence waased in part,on his prior conviction for
a controlled substance offense. (P18 44, 48) Grovenerdid not receive any enhancement
in his Guidelines range for having committettame of violence.” Thus, even iflohnsorwere
to apply to the “crime of violence” definition under the Sentencing Guidelidsch the
Supreme Court explicitly held thatdtd not inBeckles—the holding would still be inapplicable
to Grovener’s Motion.

ConsequentlyGroveners not entitled to his requested relief, afdHCOMMEND the
CourtDENY his Section 2255 Motion.
I. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also den@rovenerleave to appeain forma pauperis. Though
Grovenethas, of course, not yet filed a notice of appeal, it would be appropriate esadiese

issues in the Coud order of dismissal. Fed. R. App. 2(a)(3) (trial court may certify that

! It is not clearxactlyhow Grovener believes Johnsawails him. Grovener’'s Motion only statést he
is “challenging the residual clause elements of his sentence that were brotgint foe decision by the
Supreme Courts [sic] in (Johnson 2015).” (Doc. 1, p. 4.)
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appeal of party proceeding forma pauperisis not taken in good faith “before or after the notice
of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifies that the appeal is

not taken in good faith. 28 U.S.C. 8§ 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the facilldgations are clearly baseless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.
Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, and thus not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. 8§ 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is isBuesliant to Rule 11 of the
Rules Governing Section 2255 cases, the Court “must issue or denicatedf appealability
when it enters a final order adverse to the applicaAt.tertificate of appealability may issue
only if the applicant makes a substantial showing of a denial of a constitutighal The
decision to issue a certificate of appealability requires “an overview of the dlaitine habeas

petition and a general assessment of their meritdiller-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must %hawijurists of
reason could disagree with the district césirtesolution of his constitutional claims or that

jurists could conclude the issues presented are adequate to deserve encouragproeeed

91

DUS




further.” 1d. “Where a plain procedural bar is present and the district court is correct to invoke
to dispose of the case, a reasonable jurist could not conclude either that thtecdistrierred in
dismissing the petition or that the petitioner should be allowed to proceed furthack \&l

McDaniel 529 U.S. 473, 484 (200(yee alsd-ranklin v. Hightower, 215 F.3d 1196, 1199 (11th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legg
bases adduced in support of the clainitler-El, 537 U.S. at 336.

Based on the above analysisGrovenetrs Motionand the Government’'s Responagad
applying the Certificate of Appealability standards set forth above, ther@adiscernable
issues worthy of a certificate of appealherefore, the Court shouldENY the issuance of a

Certificate of Appealability. If the Court adopts this recommendation and dén@senera

Certificate of Appealability, Grovenés advised that he “may not appeal the denial but may seek

a certificate from the court of appeals under Federal Rule of llapgpd’rocedure 22.” Rule
11(a), Rules Governing Section 2255 Cases in the United States District Gewnttseermore, as
there are no nofrivolous issues to raise on appeal, an appeal would not be taken in good faif
Thus, the Court should likewig2ENY in forma pauperis status on appeal.
CONCLUSION

Based on the foregoing,RECOMMEND that the CourDENY Grovenels Motion to
Vacate, Set Aside, or Correct his Sentence, filed pursuant to 28 U.S.C. § 22BIREGT the
Clerk of Court toCLOSE this case. | alsRECOMMEND that the CourDENY Grovenera
Certificate of Appealability anBENY Groveneiin forma pauperis status on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objeddbns withinfourteen (14) daysof the date on which this Report and

Recommendation is entered. Any objections asserting that the Magistratdalledig® address
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any contention raised in the pleading must also be included. Failure to do so willy lhatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the actiofhe filing d objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requireant set out above will not be considered by a District Judge.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon Grovener and Respondent.

SO ORDERED andREPORTED and RECOMMENDED, this 12th day of July, 2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




