Lee Y| United States of America Do¢.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
GREGORY BERNARD LEE
Petitioner CIVIL ACTION NO. 2:16-cv-93

V.

UNITED STATES OF AMERICA

Respondent.

ORDER

Presently before the Court aRespondent’®otion to Dismiss (doc. 3, and Petitioner
Gregory Bernard Lég (“Lee”) Motion for Leave to Amend, (dod). For the reasons and in the
manner set forth below, the Cou@RANTS Lee’s Motion for Leave to Amend and
DISMISSES Respondent'#lotion to Dismisswithout preudice.

BACKGROUND

Lee filed a Motion to Vacate, Set Aside, or Correct his Sentence pursuahtisZ.
8 2255 contesting his conviction obtained in this Court on July 23, 2015. (DoRe$spondent
filed a Motion to Dismis®n July 27, 2016andon August 8, 2016, Lee filed a Motion to Amend
his Motion to Vacate, Set Aside, or Correct his Sentence. (Docs. 3, 4.)
l. Motion to Amend

Federal Rule of Civil Procedure 15, which governs amendment of pleadings, is applical

to 28 U.S.C. § 2255 petitiondMayle v. Felix 545 U.S. 644, 655 (2005)Thus, the Court will

apply a traditional Rule 15 analysis te€s Motion to Amend. Under Federal Rule of Civil

Proedure 15(a), a party may amend b@smplaintonceas a matter of right within twentyne

—

Dockets.Justia.qg

e

om


https://dockets.justia.com/docket/georgia/gasdce/2:2016cv00093/69580/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/2:2016cv00093/69580/6/
https://dockets.justia.com/

(21) days aftea motion is served under Rulé&(b), (e)or (f). Once this time has passed, a party
“may amend its pleading only with the opposing party’s written consent or the deants,”
which the court “should freely give . . . when justice so requires.” Fed. R. Cig(®)(2). The
thrust of Rule 15(a) is to allow parties to have their claims heard on the merits,candirzgly,
district courts should liberally grant leave to amend when ‘the undgrgits or circumstances

relied upon by a plaintiff may be a proper subject of relieid re Engle Cases67 F.3d 1082,

1108 (11th Cir. 2014) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)).

Here, Lee filed his leave to amenavithin the twentyone day windowfor filing as a
matter of right Accordingly Lee may amend his Motiorto Vacate, Set Aside or Correct
Sentenceas a matter of course, and t@eurt therefore, GRANTS Leés Motion to Amend.
The Court directs Lee to file his Amended Motion withiventy-one (21) days of the date of
this Order.

. Motion to Dismiss

Respondenproperly questioned the sufficiency of Lee¥otion through itdMotion to
Dismiss (Doc. 3.) However,Le€s request to amendould directly impactthe questions
underlyingthe Motion to Dismissparticularly becauséee’s amended Motion will supersede

the original Motion® SeeLowery v. Ala. Power Co., 483 F.3d 1184, 1219 (11th €007)

(“[Aln amended complaint supersedes the initial complaint and becomes the opeestiagl

in the case.”) see alsoCalhoun v. Bergh, 769 F.3d 409, 4401 (6th Cir.2014) (“[A]fter

[petitioner] filed his amended petition, only that petition remained pending beforesthietdi

! The Federal Rules of Civil Procedure are applicable to habeas corpus prgségrdihe extent that the
practice in those proceedings . . . is not specified in a federal statuteyl#seGdverning Section 2254
Cases, or the Rules Governing Section®2€ases.” Fed. R. Civ. P. 81(a)(4). Furthermore, Rule 12 of
the Rules Governing Section 2255 Proceedings provides that “[tlhe FBRdézalof Civil Procedure . . .,

to the extent that they are not inconsistent with any statutory provision errtiiess may be appleto a
proceeding under these rules.”




court.”). Consequentlyl,ees impending filing of an mendedMotion to Vacate, Set Aside or

Correcthis Sentence moots Respondent’'s MotionDigmiss Perkins v. Kushla Water Dist.

No. CIV.A. 1300286KD-B, 2013 WL 4511329, at *1 (S.D. Ala. Aug. 23, 2013B€tause
Plaintiff s amended complaint is now the operative pleading in this action; Defénaharitsn

[to dismiss]is moot.”) (citingPintando v. MiamiDade Housing Agency, 501 F.3d 1241, 1243

(11th Cir.2007);DeSisto College v. Line888 F.2d 755, 75711t Cir. 1983); Meterlogic, Inc.

v. Copier Solutions, Inc., 185 F. Supp. 2d 1292, 1297 (S.D. Fla. 2002)).

Thus, the CourtDISMISSES Respondet's Motion to Dismisswithout preudice.
Respondentay reasseits Motion, if proper, after Lee files his Amended MotimnVacate, Set
Aside, or Correct Sentence

SO ORDERED, this 6thday ofJanuary, 2017.
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R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




