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v. United States Of America

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

ANTWAN JONES
Movant, CIVIL ACTION NO.: 2:16cv-97
V.

UNITED STATES OF AMERICA (Case No2:12<cr-9)

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

More thanfour years ago, this Court sentenced Antwan Jdfilmes’) to 137 months’
imprisonment following his convictionfor possession with intent to distributeontrolled
substances Jones who is currently incarcerated at tRederal Correctional Institioin-Low in
Yazoo City, Mississippi, has now filed a Motion to Vacate, Set Aside, or Corre&ehignce
pursuant to 28 U.S.C. § 2255. (D&&.)* Jonescontends that the Court musteagence him

following the United States Supreme Cosirtlecision in_Johnson v. United States, U.S. at

__,135 S. Ct. 2551 (June 26, 201%).) Johnsoninvalidated the Armed Career Criminal
Act’'s (“ACCA") residual clause.This Court did not relyuponthe ACCA, much less the Ast

residual clausein any way duringlones’sentencing proceedingg-lowever,Jonespoints out

! The pertinent record documents in this case are filed on the docBenhes’criminal caseUnited

States vJones 2:12cr-9 (S.D. Ga. June 6, 2012), and many are not includeibmes’ ¢il docket.

Thus, for ease of reference and consistency, the Court cifeméd criminal docket in this Ordeand
Report and Recommendatiodones previously filed a Section 22%6tion, (doc. 71), and notion to

dismiss thatmotion, (doc. 78). While the Coumtiled onthose motionsn March 14, 2016doc.81), the
Clerk of Court failed to terminate ébe motions on Jones’ criminal docket. The CRQIRECTS the

Clerk of Court tocorrect this mistake artérminate docket numbev1 and 78n Jones’ criminal docket
in accordance with this Coustprior Qder.
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that hisadvisory &ntencingGuidelines’rangeturned on hilassificationas a career offender
underthe Sentencing Guidelined.S.S.G. 88 4B1.And4B1.2 Section 4B1.2(a)(2) contains
language similar to the ACCA’s residual claudéonethelessfollowing JonesinstantSection

2255 Motion, the Supreme Coureld thatJohnsondoes not apply to th&uidelines and has

specifically held that the decision does not invalidate Section 4B1.2(a)(2)’s definitiorcafrae*

of violence.” Beckles v. United States U.S. , 137 S. Ct. 886 (Mar. 6, 2017

Becauselonesdoes not raise a validbhnsorclaim, he filed his Motionwell outsideof
the oneyear statute of limitations a8 U.S.C. § 2255(f). Thus, RECOMMEND that the
CourtDISMI SSJones’Section 225%Motion, (doc.83), as untimely Alternatively, to the extent
that the Court reaches the meritsJohes’arguments, it shoul®ENY his Motion. Further, |
RECOMMEND that the CourtDENY Jonesa Certificate of Appealability andn forma
pauperis status on appeal alIRECT the Clerk of Court taCLOSE this case and enter the
appropriate judgment of dismissal.

BACKGROUND

OnJune 6, 20122 gandjury for this District chargedoneswith: possessin of a firearm
by a convicted felonin violation of 18 U.S.C. § 922(g)(1) (Count One); possession with ittent
distribute controlled substanceas violation of 21 U.S.C. 88 841(a)(1and (b)(1)(C)(Count
Two); and mssession of direarm andammunition by aconvicted €&lon in violation of
18U.S.C. § 922(g)(1jCountThree) (Doc.1l.) The Governmeid Penalty Certification stated
thatJonedaced not more thaten years imprisonment a toeach ofCountsOneand Threeand
not more thartwentyyears’imprisonment asot Count Two. (Doc. 2.)

However, Jonesnd his trial counsel were able to negotiate a plea agreement with th

Government wherebyonesagreed to plead guilty tGourt Two of the Indictmenin exchange

e



for the Government moving aismissthe remaining counts. (Dod6.) On Novembe®, 2012,
Jonesappeared before the Honorable Lisa Godbey Wimoda change of plea, or Rule 11,
hearing. (Doc. 44) Before acceptingones guilty plea, Judge Wood engaged in extensive
plea colloquy withJonesto ensure thalonesfully understood his rights and the charges against
him, as well as the maximum penalties associated with those chamgitat Jonesmade his
decision to plead guilty knowihg voluntarily, and intentiongt. (Doc. 65.)

Prior toJones’sentencing hearing, United States Probation Offssean Mills prepared
a PreSentence Investigatioreport (PSI'). Probation OfficerMills detailed Jones’offense
conduct and criminal history and calculatdohes statutory penalties, as well as his advisory
Guidelines’ range. Officer Mills concludedthat Joneswas a career offender under U.&S.

8 4B1.1because: (1Joneswas at least eighteen years old at the time he committed the offensg
in this case; (2) the offensknespleaded guilty towas a controlled substance offensad
(3) Jones hadhreeprior felony convictiondor controlled substance offersse(PSl, 1 29, 39,
40, 41) Jones offense level of29 under Section 4B1,1combinedwith a criminal history
category of V] resulted in a recommend&lidelines’ sentencing rangef 151 to 188 months.
(Id. at 1 74)

Jones’ counsdkvied objections to the PSI. (PSI Addendungpecifically, he argued
that Jones should not receive a #&vel enhancement und&y.S.S.G. §2D1.1(b)(1) for
possession of a firearm in connection with the offense condlac). Additionally, counsel fiéd
a motion for downward @parture adjustment fortime served instate custody, and/orequest
thatsentence b@nposed concurrent witlemainder oftatesentence. (Doc. 52.)

On July 29, 2013 Jonesappeared before Judg&/ood for a sentencing hearing.

(Doc.55) Judge Wood overruled Jones’ counsel's objection to the Section 2D1.1(b)(}
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enhancement. (Doc. 66, pp.-29.) Judge Wood concurred with and adopted the factual
statements and conclusions in the PSI anthdoa Guidelinesrange of 51 t0188 months’
imprisonment. (Id.) However, based on Jones’ counsefigtion for downward @parture his
arguments at sentencingnd thesentencing factors df8 U.S.C. § 3553, Judge Wowdried
dowrwardfrom the Guidelinésrangeand sentenced Jones to 137 months’ imprisonméhtat(
pp. 4244.) Pursuant to the plea agreement, JMiged dismissed the remainingpunts of the
Indictment againsiones. (Doc. 56.)

On March27, 2014 Jonesfiled a notice ofappeal (Doc. 59) On December 17, 2014,
the Eleventh CircuitCourt of Appeals dismissed that appeal as untimely. (Doc. 69.) O
February 26, 2015, Jones filed his fimbtion to vacate undeBection2255. (Doc. 71.)The
Government responded that Jona®tion was untimly and meritless. (Doc. 76.) Jones then
moved to dismiss his first Section 22B®tion without prejudice, and the Court granted that
request. (Docs. 78, 81.)

In hisinstantSection 2253Motion, Jonesrgues thathis counsel was ineffective and that
the Court must revisit his sentence. (Doc. 83.) He argues that the Supreme Couitis iecis
Johnson should apply to Section 4B1.2 and invalidate his career offender designatior@3jDoc
The Government respondéal JonesMotion andargues that theEleventh Circuit had held that
Johnson doesot apply at all in the context of the advisory Sentencing Guidelines, an
specifically, desnot apply to the careaffender Guideline. (Dod5, pp. 24.) Further, the
Governmentassertsthat, even if Johnsoninvalidated the Guidelines’ definition of “crime of
violence,” Jones’ career offender designation was not based on that definition. Rathas, he
designated a career offender due to his convictionsdontfolled substance offenses(ld.)

The Government further argasethat Jones’ claims of ineffective assistance of couasel




untimely, just as they were when Jones raised them in his first Sectiom&#&in. (d. at p. 4.)
Jonediled a Reply to the Government’s Response and pouitthd the Supreme Court granted
certiorari inBecklesto decide whethefohnson applied to Section 4B1.2. (Doc)86
DISCUSSION
Whether JonesTimely Filed his Petition
To determine whethedonestimely filed his Motion, the Court must look to the
applicabé statute of limitations period. Motions made pursuant to 28 U.S.C. 8§ 2255 are subje
to a oneyear statute of limitations period. 28 U.S.C. § 2255(f). This limitations period run
from the latest of:
(1) the date on which the judgment of convictiondraes final,
(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the
United States is removed, if the movant was prevented from making a
motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme

Court and made retroactively applicable to cases on collateral review; or

(4) the date on which the facts supptg the claim or claims presented
could have been discovered through the exercise of due diligence.

Joneswas sentenced aluly 29, 2013, and the Cowanteredinal judgmenton August 2,
2013 (Doc. 56). Joneshadfourteen (14)days or until August 16, 2013, to file a notice of

appeal. Fed. R. App. P. 4(b)(1)(A)(i); Fed. R. Civ. P. 6(a); Murphy v. United States, 634 F.]

1303, 1307 (11th Cir. 2011) (noting that, when a defendant does not appeal his conviction

sentence, the judgment of caction becomes final when the time for seeking that review
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expires). Becausdonesdid not file a timelyappeal, he had untAugust B, 20147 to file a
timely Section2255 motion. 28 U.S.C. § 2255(f)(1Jonesdid not execute higistantSection
2255 Motion until June 22 2016 which wasa year anden monthsafter the expiration of the
applicable statute of limitations period(Doc. 83, p. 13.) Consequently, Jones’ Motiois
untimely underSection2255(f)(1). While Jones filedan untimely appealthat does not toll

Section 2255(f)’s statute of limitationdMontas v. United States, No.-20433CR, 2016 WL

269891, at *3 (S.D. Fla. Jan. 22, 201§)A] n untimely notice of appeal does not toll the one

yearlimitation contained in 8 2255.”) (quotinghilentrope v. United States, No.-2177, 2011

WL 4913569, at *2 (M.D. Fla. Oct. 14, 2011)jurther, even iflones’ appealid somehowoll
the limitations periodhe filed this Section 2255 Motion more than a year after the Eleventh
Circuit dismissed th appeal

Jonesargues that he timely filed his Motion under Section 2255(f)(3) bedasesors
a new rule of constitutional law made retroactive to cases on collateral ref@®.83, p. 12)

Indeed, inWelch v. United States U.S. ,136 S. Ct. 1257 (Apr. 18, 2016), the Supremgq

Court held thatJohnsonis a substantive decision which applies retroactively to cases of
collateral review Thus, if Jonesactually asserted a right newly recognized by the Supreme
Court in Johnson Section 2255({B) could allow Jonesto bring his Section 2255 Motion
However,as discusseth Sectionll below, Jonesloes not bring a cognizabl®hnsonclaim.

Becauselonesdoes not bring a validohnsorclaim, he cannot rely upalohnsorto excuse the

untimeliness of his Section 2255 Motion.
Moreover, even if Jones made timely claims undl@hnson he could not use those

claims to open the door to otheon-Johnsorclaims. Zack v. Tucker, 704 F.3d 917, 9226

2 August 16, 2014was a SaturdayThus, Jonebad until the following Monday to file his Section 2255
Motion. Fed. R. Crim. P. 45(a)(1)(ded. R. Civ. P. 6(a)(1)(C)




(11th Cir. 2013) (habeas limitations periods applyaataim-by-claim basis). Thus,regardless
of the timeliness of Jonegohnsonclaims, the Court must dismiss his claims of ineffective
assistance of counsellasing filed well outside the statute of limitations period.

For all of these reasenthe Court shoulDISMISS Jones’ Motion as untimely.

Il. Whether Johnson Applies to Jones’ Guidelines Career Offender Sentence
Enhancement

In Johnson the Supreme Court held thamposing an increased sentence under the

residual clause of the ACCWiolates the Constitutios guarantee of due process[.]  U.S. at

___, 135 S. Ctat 2563. The ACCA provides enhanced penalties for defendants who are

(1) convicted of being felons in possession of firearms in violation of 18 U.S.C. § 922(g) ar
(2) have “three prior convictions . . . for @olent felony or a serious drug offense, or bdth.
18U.S.C. 8924(e)(1) (emphasis added). The residual clause of the ACCA dévioémnt
felony’ as,inter alia, a felony that' otherwise involves conduct that presents a serious potentiaj
risk of physical injury to anothér. 18 U.S.C.8 924(e)(2)(B). In Johnsonthe Supreme Court
found the “residual clauseso vague as to violate due proceSge  U.S.at 135 S. Ct. at
2557.

The*“crime of violencé definition formerly contained within the Sentencing Guidelines
career offender enhancement provision is identical to the residual claxpeade found
unconstitutional inJohnson U.S.S.G. § 4B1.2(a)(2j2004) Despite this similarity, the

Supreme Court held iBecklesthat theJohnson holdingloes not apply to theesidual clause of

the Sentencing Guideline$n Beckles the petitioner was arrested for being a felon in possessiorn

of a firearm, in violation of 18 U.S.G8 922(g). ‘Due to multiple prio felonies, Beckld§

violation of 18 U.S.C. § 922(g) subjected him to the enhanced penalty provision of 18 U.S.C.

§924(e)(1),] and the district court found him to be an armed career criminal pursuant to that
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statute. United States v. Beckle$65 F.3d 832, 841 (11th Cir. 2009). “This finding, in turn,

qualified Beckles for a sentence enhancement ur8ection 4B1.4 of the Sentencing
Guidelines]: Id. Section 4B1.4of the Sentencing GuidelineSinstructs that the appropriate
offense level is .. [inter alia] the offense level described in § 4B1.1, if applicdbliel. at 841
42. “Section 4B1.1, in turn, applies if":

(1) the defendant was at least eighteen years old at the time the defendant

committed the instant offense of conviction; (2) the instant offense of conviction

is a felony that is eithea crime of violencer a controlled substance offense; and

(3) the defendant has at least two prior felony convictions of either a ofime
violence or a controlled substance offense.

Id. at p. 82 (citing U.S.S.G. § 4B1.1(afemphasis supplied))The term“crime of violencé

previously included‘any offense under ... state law, punishable by imprisonment for a term

exceeding one year, that . involves conduct that presents a serious potential risk of physica]

injury to anothef. U.S.S.G. § 4B1.2(aj2004) “At [Beckles] sentencing, the district court
found that § 4B1.1 was applicable . reasoning that two of Beckf@sprior felony convictions
were for qualified controlled substances offenses, and the current 18 8.82¢(g) conviction
[for being a felon in possession of a firearm] was for a ‘crime of violendd."

In Beckle$ subsequent Section 225kotion, he ‘tlaimed that he was improperly
sentenced as a career offender under U.S.S.G. § 4Bikduing that]his conviction for

possession ad saweebff shotgun was not arime of violenceé” Beckles v. United State§579

F. Appx 833, 833 (11th Cir. 2014yacated, Beckles _ U.S.at__ , 137S. Ct.at886. The
Eleventh Cicuit denied BecklésSection 2255motion, finding Johnsoninapplicable to the
Sentencing Guidelines. Beckles subsequently filpétaion for certiorari in the United States
Supreme Court, again contending ttia@ Sentencing Guidelinesesidual clauses void for

vaguenessinder Johnson. The Supreme Court granted certiorari and affirmed the decision of

he



Eleventh Circuit, holding that “the advisory Sentencing Guidelines, including 8§ 4B%.2(a)
residual clause, are not subject to a challenge undemitdor-vagueness doctrine.1d.,
U.S. at __, 137 S. Cat 896. The Court reasoned that, unlike the ACCA]he advisory
Guidelines [] do not implicate the twin concerns underlying vagueness doetpnaviding
notice and preventing arbitragnforcement® Id.,  U.S. at __, 137 S. Git 894. The
Court further distinguished the Guidelines from the ACCA because the A@GQdires
sentencing courts to increase a deferidgoison term from a statutory maximum of 10 years to
a minimum of 15/ears, whereas the Guidelines are advisddy, ~ U.S.at _ , 137 S. Gt
892. Therefore, although the Sentencing Guid€linesidual clause and the ACCAresidual
clause are identical, the Sentencing Guidelines are not subject tofaveaueness challenge
under_Johnsobecause the Guidelines “merely guide the district codiseretion[.]” Id.,
U.S.at__ ,137 S. Cit 894.

As laid out above, the Court deemémhesa career offender under U.S.S.G. § 4B4)1
due to his prior convictions for controlled substance offenses, {MS89, 40, 4). Jones
contends that the Court should resentence him without that designation due to the decisio

Johnson However, the Supreme Caourtdecision irBecklesentirely forecloseshis argument.

Under Beckles Johnsorhas no applicability to th&uidelines. ThereforeJonescannot use

Johnsonto challenge the Coud Guidelines’ calculation. Indeed, in hisReply, Jones

acknowledged the importance Bécklesto his claimsas heasked the Court to hold his Motion

% Specifically, the Supreme Court found that “even perfectly clear Guigetiould not provide notice to
a person who seeks to regulate his conduct so as to avoid pampienddiies within the statutory range.”
Beckles  U.S.at__ , 137 S. Ct. at 894. As to arbitrary enforcement, the Guidelines fdguiate
the public by prohibiting any conduct or by ‘establishing minimum and maximum msnfdti [any]
crime.” Id.,,  US.at__ , 137 S. Gtt 895 (citingMistretta v. United State€/88 U.S. 361, 396,
(1989)). “Rather, the Guidelines advise sentencing courts how to exerdrsdisbeetion within the
bounds established by Congreskd’




in abeyanceending the outcome &eckles Thatcase havingnow beendecidel advershy to

Jones’ position, Johnson cannot provide him any relief.

Furthermore, even if the Supreme Court had held Jeaihsoninvalidatel Section
4B1.2’'sdefinition of “violent felony” Jones would still be properly designated a career offender
The Guidelines’definition of a “controlled substance offense” does not in any way mirror the
ACCA's residual clauseSeeU.S.S.G. § 4B1.2(b) (defining “controlled substance offense” as
“an offense under federal or state law, punishable by imprisonment for a terndiegceee
year, that prohibits the manufacture, import, export, distribution, or dispeos@agontrolled
substance . . . or the possession of a controlled substance . . . with intent to manufgudure, im
export, distribute, or dispense.”) Jones was designated as a career offender because
unquestionably has at least two prior convictions for controlled substance offereséails Ho
explain how the decision in Johnson could invalidate that designation.

For all of these reasons, the Court shdblENY Jones’claim thatJohnsoninvalidates

his Guidelines’ areer offender classificatiand resulting sentence
IIl.  Leave to Appealin Forma Pauperisand Certificate of Appealability

The Court should also ded@pnedeave to appeah forma pauperis and a Certificate of
Appealability. ThoughJoneshas, of course, not yet filed a notice of appeal, it is proper to
addres these issues in the Cdartorder of dismissal. Pursuant to Rule 11 of the Rules
Governing Section 2255 Case&he district courtmust issue or deny a certificate of
appealability when it issues a final order adverse to the appli¢&mphasis suppliedsee also
Fed. R. App. P. 24(a)(3) (trial court may certify that appeal of party proceedifama

pauperisis not taken in good faitibefore or after the notice of appeal is filed
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An appeal cannot be takemforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. Apg4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly baselksskgal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993%tated another way, amn forma pauperis action is
frivolous, and thus, not brought in good faith, if it‘iwithout arguable merit either in law or

fact” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), appeal cannot be taken from a final order
in a habeas proceeding unless a certificate of appealability is issued. tiicater of
appealability may issue only if the applicant makes a substantial showing dfisd oea
constitutional right. The dedtn to issue a certificate of appealability requiraa overview of

the claims in the habeas petition and a general assessment of theit nviities-El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaeeshow
“that jurists of reason could disagree with the district t®udsolution of his constitutional
claims or that jurists could conclude the issues presented are adequate toatesmrtagement

to proceed furthet. Id. “Where a plain praural bar is present and the district court is correct
to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erred in dismissing the petition or that the petitioner should be allowed to pro¢ked fur

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,
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1199 (11th Cir. 2000)This threshold inquiry does not require full consideration of the factual
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysis tfe pleadingsand applying the Certificate of
Appealability standards set forth above, there are no discernable ugstleyg of a certificate of
appeal; therefore, the Court sho&NY the issuance of a Certificate of Appealability. If the
Court adopts this recommendation and dediesesa Certificate of AppealabilityJonesis
advised that hémay not appeal the denial but may seek a certificate from the court of appeg
under Federal Rule of Appellate Procedure’ 2Rule 11(a), Rules Governing Section 2255
Cases in the United States District Courts. Furthermore, as there are-fiivaions issues to
raise on appeal, an appeal would not be taken in good faith. Thus, the Coldt|&eovise
DENY Jonesn forma pauperis status on appeal.

CONCLUSION
Based on the foregoingRECOMMEND thatthe CourtDISMISS JonesMotion, (doc.
83), as untimely. Alternatively, to the extent that the Court reaches the meriisnes$’
arguments, RECOMMEND the CourtDENY his Motion. | also RECOMMEND the Court
DIRECT the Clerk of Court toCLOSE this caseand enter the appropriate judgment of
dismissalandDENY Jonesa Certificate of Appealability anidh forma pauperis status on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledgm®address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Ara74 U.S. 14{1985). A copy of the objections must be
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served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the speciicikquirement set out above, a United
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationtbhpgrarties

SO ORDERED andREPORTED and RECOMMENDED, this 12thday of February,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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