IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

MARK DAMON WILLIAMS ,
Movant, CIVIL ACTION NO.: 2:16cv-98
V.
UNITED STATES OF AMERICA (Case No2:05cr-44)
Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

More than elevegears ago, this Court sentendddrk Damon Williamg*Williams”) to
188 monthsimprisonment under the Armed Career Criminal Act (“ACCAW.illiams, who is
currently incarcerated at the Federal Correctidnsiitution in Jesup, Georgjehas nowfiled a
Motion to Vacate, Set Aside, or Correct his Sentence pursuant to 28 U.S.C. § 2255.4¢Dbc. 1
Williams contends that the Court musgsentence hinfollowing the United Staw Supreme

Court’s decision in Johnson v. United States, ~ U.S.at __ , 135 S. Ct. 2551 (J20E526,

However, Johnsononly invalidated the ACCA'’s residual clause, avdlliams has failed to

demonstrate that the Court relied upbat clausealuring his sentencing proceedingdoreover,
even ifthe Court relied upon the residugdbuse at his sentencingVilliams’ has sufficient
predicate offenses to qualify as an armed cammiral, absent operation of the residual clause

Therefore, he is n@ntitled to relief undedohnson.

! The pertinent record documents in this case are filed on the dodkéliiams’ criminal case United
States v.Williams, 2:05¢r-44 (S.D. Ga.Nov. 2, 2005), and many are not includedWilliams’ civil
docket. Thus, for ease of reference and consistency, the Court ditéfiams’ criminal docket in this
Orderand Report and Recommendation.
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For the reasons set forth more fully beJdw\RECOMMEND this CourtDISMISS in
part and DENY in part Williams Motion to Vacate, Set Aside, or Correct his Sentence
(Doc.149) The Court shouldDISMISS Williams’ claims that are not based dohnsonas
untimely and shouldENY Williams Johnsorbasedargumentson the merits. Further, |
RECOMMEND that the CourDENY Williams a Certificate of Appealability anth forma
pauperis status on appeand DIRECT the Clerk of Court taCLOSE this caseand enter the
appropriate judgment of dismissalAdditionally, the CourtDISMISSES as moot Williams’
Motion of Judicial Notice, (doc. 154), and Motion for Status Report, (doc. 155).

BACKGROUND

The Armed Career Criminal Act

The Courttypically begins its discussion of a matter by detailing thetual and
proceduralbackground of the case before it. Howevbe facts and historpf Williams' case
will be better understood by firsliscussingthe federal statutes underhich Williams was
prosecuted angecentcases pertinent to those laws.

Federal law prohibits certain persons, including convicted felons, from shipping
possessingor receiving firearmsn or affectinginterstatecommerce 18 U.S.C. § 922(g)(1).
Ordinarily, an individuaivho violates this prohibition faces a statutory maximum sentence of ter
years imprisonment. 18 U.S.C.%4(a). However, a statutory provisiknownas the‘ Armed
Career Criminal Ac¢tor “ACCA” imposes a higher mandatory minimum term of imprisonment
for certain offenders. Any person who violates Section 922(g) and has on three or mq
occasions been convicted for “gerious drug offenseor “violent felony will receive a
mandatory minimum sentence of fifteen yéansprisonment. 18 U.S.C. § 924(e)(1)Serious

drug offense” means “an offense under State law, involving manufacturing, distributing,
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possessing with intent to manufacture or distribute, a controlled substance . . . for which
maximum term of imprisonment of ten years or more is prescribed by lawig” U.S.C.
8924(e)(2)(A)(i)). The ACCAdefines “violent felony” as
[A] ny crime punishable by imprisonment for a tegxcteeding one year, or any
act of juvenile delinquency involving the use or carrying of a firearm, knife, or
destructive device that would be punishable by imprisonment for such term if
committed by an adult, that

0] has as an element the use, attechpiee, or threatened use of
physical force against the person of another; or

(i) Is burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potentiaf risk
physical injury to another.
18 U.S.C. § 924(e)(BB).
The first prong of this definition, set forth in subsectionl{s come to be known as the
“elements clause,while the crimes listed at thdeginning of the subsection (iijburglary,

arson, or extortiongr involves use okexplosives,” haveome to be known ahe ‘enumerated

crimes” United States v. Owen672 F.3d 966, 968 (11th Cir. 2012). Finally, the last portion of

subsection (ii),'or otherwise involves conduct that presents a serious potential risk of physic
injury to another,’is commonly referred to as theesidual clause.’ld.

In the landmark case gbhnson  U.S.at __ , 135 S. Git 2563, theSupremeCourt
held that“imposing anincreased sentence under the residual clause of the Armed Carg
Criminal Act violates the Constitutios guarantee of due process|.[Thus, the Court struck
down that portion of the ACCA. However, the Court also emphasized thdetsion does not
call into question application of the Act to the four enumerated offenses, or thedemafi the

Act’s definition of a violent felony. Id. In Welch v. United States usS. ,136 S. Ct.

Al
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1257, 126465 (Apr. 18, 2016), the Supreme Court held tBahnsonannounced a new

substantive rule that applies retroactyviel cases on collateral review.
Il. Williams’ Conviction and Sentencing
On November 2, 2005a grand yry in this Districtreturned a oneount hdictment
alleging thatWilliams possessed firearmas a convicted felon arah armed career criminah
violation of 18 U.S.C. §922(g)(1)and 924(e). (Doc. 1.¥hegrand jurycharged thawilliams
had accumulategeveral statéelony convictions before his possession of a .357 caliber revolve
on December 8, 2004(ld.) The Indictmentspecificallylisted four prior felonies (1) an April
17, 1995 conviction for aggravated assault committed on October 25, 1994, (2) a September
1997, conviction for possession of cocaine with intent to distribute committed on April 24; 1997
(3) a September 15, B, conviction for possession of cocaine with intent to distribute
committed on July 23, 1997; and (4) an October 26, 1&®@%iction for possession of cocaine
with intent to distribute committed on September 23, 19Q8.) The Governmens Penalty
Cettification filed at the commencement of the case statedMilaams faced a minimum term
of imprisonment of fifteen years under tWe&CCA and a maximum of life imprisonment
(Doc.2.) On September 7, 2006, after a trial jury found Williams guilty ofthe sole charge
against him, possession of a firearm by a convicted felon in violation of the ACCA. (Doc. 115.
Prior to Williams’ sentencing hearingdJnited States Probation Officd=onda Dixon
prepared a Pr8entence Investigatiomeport (PSI'). Pradoation Officer Dixon detailed
Williams' offense conduct and criminal history and calculatdtiams’ statutory penaltiesas
well as his advisory Guideliserange. The PSI set forth lengthy list of adult criminal
convictions. Doc. 48 11 24-31.) FRertinently, Williams’ criminal history included the

following convictions: (1) a January 5, 198®nviction in Cumberland County District Court,




Fayetteville, North Carolindor committing assault inflicting serious injury on May 30, 1981;
(2) an April 17, 1995 conviction in the Superior Court of Glynn County in Brunswick, Geogrgia
for committing aggravated assault by assaulting a victim with a knife tob@c25, 1994; (3) a
September 15, 199¢€onviction in the Superior Court of Glynn County in Brwiek, Georgia
for possessingocainewith intent to distributeon April 24, 1997 (4) a September 15, 1997
conviction in the Superior Court of Glynn County in Brunswick, Gegfgrapossessingocaine
with intent to distribute orduly 23, 1997 and (5 an October 26, 199%onviction in the
Superior Court of Glynn County in Brunswick, Geordar possessing cocaine with intent to
distribute on October 26, 1999.d(at 1 24, 27, 29, 30, 32.) W calculatingWilliams’
offense conductrobationOfficer Dixon stated “[T] he defendant has been convictecsdault
inflicting serious injury, aggravated assault, and possession of cocaine with enthstribute
(convicted for three different offenses occugrseparately from one another). Sinceittstant
offense is a conviction for 18 U.S.C. 88 924(e) and 922(g), the defendant is an armed ca
criminal within the meaning of U.S.S.G. § 4BIl.4.(Id. at 1 20.) The Probation Offiae
concluded thawilliams’ Guidelines’ range was 188 to 235 monthsiprisonment. Id. at{ 57)
Williams’ counsel filed objections the PSlid(at p. 15) Pertinently, she objected that
the Probation Officer included Williams’ January 5, 19&#hviction for assault in the list of his
career offender predicate offesse(ld.) Williams’ counsel argued thatinlike the other four
predicate convictions listed in the PSI, this fitbnviction had not been included in the
Indictment. (Id.) Probation Officer Dixon responded thathile the Indictment listedour

offenses that suppoed Williams’ armed career criminal enhancemehis fifth offense also

2 This conviction arose out of a traffic stop where lisihs was found to be in possession of

approximately fortytwo pieces of crack cocaineDdc. 148, 1 29.)
® This conviction arose out of an officer having found Williams to be in possessioro giieces of
crack cocaine and cash during an investigation of drug sales at a (Dutel148,1 3Q)
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suppored the classification, andét was appropriate for the Court to consider all of the prior
convictions which suppatithe armed career criminal designatidid.)

Williams appeared beforne Honorable Anthony A. Alaimfor a sentencing hearing on
December 18, 2006(Doc.126) At that hearingJudgeAlaimo heard fromWilliams, Williams
counsel, andounsel for th&overnment (Doc. 1351.) Judge Alaimo asked Williams if he had
any objections to the factual accuracy of the PSI, and Williams clarifiechéhavas honorably
discharged from the military. Id. at pp. 34.) Williams also contested his guilt to the charge
against him. Ifl. atp. 4) Williams’ counsel objected that Williams’ criminal history was being
twice counted against hims he hadbeen convicted of being an armed career criminal and ther
given additional criminal history points under the Guidelines for the same crinnstary. (d.
at p. 5.) Judge Alaimo overruled/illiams’ objection and incorporated the findings and
statements in the addendum to the P8d.) Williams’ counsel then argued far sentence
below the Guidelinésrange. Id. at pp. 69.) Counsel for the Government argued against this
request and asked the Court to sentence Williams within the Guidelidest [gp. 911.) The
Government’s counsel laid out Williams’ extensive criminal history to the Chigtlighting:
his 1982 conviction for an aault inflicting seriousnjury with a knife; hisl985 arrest involving
two pounds of marijuana; and “three other convictions from the 1990s for possession of cocgine
with intent to distribute and another aggravated assault from tHe] 19€0s.” (d. at pp. 16-
11.) The Government’s counsel labeled Defendant'sgsastpresenting a “persistent record of
drug dealing.” [d. at p. 11.)

JudgeAlaimo determined thawilliams' total Guidelines’ offense level was 33 and
criminal history category was I[Vresulting in a sentencing rangg 188 to 235months’

imprisonment. (Id.) After hearing from Williams and his counsel, Judge Alaimo sentenceq




Williams to 188 months’ imprisonment, the bottom of the Guidslimange. Id. at p. 14.)
Judge Alaimo explained And the reason, of course, as hagady been expressed here, is that
he has been convicted of two prior violent felonies and four felony drug offensesstdhtee of
which qualify him as an armed career criminalld. gt p. 14.)
[I. Williams’ Direct Appeal

Williams filed a direct appeal to the Court of Appeals for the Eleventh Circ@n
appeal, Williams aued thathe Court erred by allowing the Government to cross examine arf
exculpatory witness regarding character evidence, by allowing the juriewo av videotape
during deliberations of a police interview during which he made incriminatatgments, and by
refusing b order the Government to divulge the identity of a confidential informafite
Eleventh Circuitrejectedwilliams’ argumentsand affirmed his sentence. (Ddel0.)

DISCUSSION

Williams executechis instant Section 2255 Motion on Jur 2016 ard it was filed on
June 27, 2016. (Doc. 149.) He contends that he does not have sufficient predicate offense
operation of the ACCA in light of the Supreme Court’s decisiodahnson (Id. at p. 4.)
Williams argues that hi&eorgiaconviction for ggravated assault cao longerbe considered a
violent felony under the ACCA following the invalidation of thesidual clause. (Doc. 149
pp. 4-6.) Additionally, he argues that two of his convictions for possession of cocaine wit
intent to distribug¢ should be counted as one offeresehe was sentenced for those offenses on
the same date(ld. at p. 6.) The Government has responded to Williams’ Motion, (doc. 152)

and Williams has filed a Reply, (doc. 153).
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Whether Williams Timely Filed his Motion
To determine whethewilliams timely filed his Motion, the Court must look to the
applicable statute of limitations period. Motions made pursuant to 28 U.S.C. § 2255 are subject
to a oneyear statute of limitations period. 28 U.S.C. § 2255(fhisTimitations period runs
from the latest of:
(1) the date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the
United States is removed, if the movant was prevented from making a
motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme

Court and madeetroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

Williams was sentenced dbecember 18, 2006, and the Coamteredinal judgment on
December 19, 2006. (Doc. 128\Villiams filed a Notice of Appeal, and the Eleventh Circuit
entered judgment affirming his conviction and sentence on August 31, 2D0¢. 140.) Thus,
Williams had until September 2008, to file a timely Section 2255 motion 28 U.S.C.

§ 2255(f)(1). Williams did not execute hiSection2255 Motion until June 23, 2016, which was
nearly eight years after the expiration of the applicable statute of limitations period.

Consequently, absent some exceptidfilliams’ Motion is untimely undeBection2255(f)(1).

* One year afteAugust 31, 2017, was a Saturday, arefféiowing Monday was a legdioliday. Thus,
Williams had until the next business day file a timely Section 2255 Motion. Fed. R. Crim. P.
45(a)(1)(C) Fed. R. Civ. P. 6(a)(1)(C)




Williams does notargue that he is entitled tequitable tolling or tothe statute of
limitations periods set forth in Sections 2255(f)(2) or (Rather, he argues that hmély filed
his Motion under Section 2255(f)(3) becausdinsons a new rule of constitutional law made

retroactive to cases on collateral review. (Doc. 149, p 10) Indeduelch v. United States

_Us. 136 S. Ct. 125Apr. 18, 2016), the Supreme Court held tBahnsonis a
substantive decision which applies retroactively to cases on collateral rédfigimms executed
this Motion within oneyear of the Supreme Court’s decisionJohnson Because Williams
assertsa right newly recognized by the Supreme Courtlahnson Section 2255(f)(3pllows
Williams to assertthose Johnsorelated claimsat this time Nonethelessas discussedn

Section llbelow, Williams’Johnsombasedclaims lack merit

Though Williams’Johnsortlaims are timelyhe @amot use those claims to open the door

to other norJohnsornclaims. Zack v. Tucker, 704 F.3d 917, 9256 (11th Cir. 2013) (habeas

limitations periods apply oa claimby-claim basis) In Beeman v. United State871 F.3d 1215

(11th Cir. 2017)a Section 2255 movant challenged his ACCA sentence partly bagethimson
and partly on other groundsThe Eleventh Circuit found thathough the movant’'dohnson
claims were timely under Section 2255(f)(B)s claims based on primtes and precedent other
than Johnsomvere not Beeman 871 F.3d at 1220Thus,the Court affirmed the dismissal of
those claims.ld. Consequentlyregardless of the timeliness Wfilliams’ Johnsorclaims, he
Court must dismiss histherclaims, including his argumentathis serious drug offenses should
have been counted as one offen¥¥illiams did not raise this claim until far after expiration of
Section 225(f)’'s statute of limitations perigdand he provides no grounds for excusing his

untimeliness




For all of these reasons, the Court shddl8MISS Williams’ claimsthat arenot based
on Johnson as untimely.
Il. Whether Williams is Entitled to Relief Under Johnson
To obtain relief on his Johnsahaims, Williams must show:
(2) [] the sentencing court relied solely on the residual clause, as opposed to also
or solely relying on either the enumerated offenses clause or elements clause
(neither of which were called into question Bghnsoih to qualify a prior
conviction as a violentelony, and (2) [] there were not at least three other prior
convictions that could have qualified under either of those two clauses as a violent
felony, or as a serious drug offense.
Id. at 1221-22 Williams cannot meet either of thesgo requirements.
As to the first requirementthat Williams prove the Judge Alaimo relied upon the
residual clause- Beemanis again instructive. Like Williams does in this this case, the Section
2255 movant inBBeemanargued that the sentencing court improperly relied upon his Georgia

aggravated assault cgntion to sentence him under the ACCHAlL. at 1218. Tie movant argued

thatthe Johnsordecision invalidated his ACCA sentengclbscausdis conviction for aggravated

assault would have qualified as a violent felony under the residual clause of the. AGCA
However, the movant had not pointed to anything in the record suggesting that theadisttict
actually relied on the residual clause at sentendidgat 1224. Instead, he argued in conclusory
fashion that the sentencing judge must have relied upon the residual clause andahatextyg
assault convictions had historically qualified as ACCA predicdtensesunder the residual
clause.ld. The Eleventh Circuit rejected this argument and kieddl the movant failed to agr
his burden of proof and persuasiorBecause the recomas unclear, the movant’s claim was
rejected. Id.

Similarly, Williams has not cited tany evidencehat Judge Alaimolely relied upon

the ACCA's residual clause whefinding that Williams$ Georgia aggravated assault conviction
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gualified as a violent felony. Additionally, the Court’s review of the record doesstablish
that the residual clause played a part in Williams’ sentencing. (Doc. ¥35he sentencing
hearing, neither the Court nor counsel referred to the residual clause, papheasssidual
clause, or engaged in any discussion or analysis pertinent to the residual éddganally,
the Probation Officer did not refer toetihhesidual clause when concluding that WilliaGgorgia
aggravated assault conviction qualified as an ACCA predicate. iEtrenrecordweresilentas
to whether Judge Alaimo counted Williams’ conviction unthex residual clause“where the
evidence des not clearly explain what happened, the party with the burden I®esthan 871

F.3dat 1225;see als®xnerv. United StatesNo. 1617036,2017 WL 6603584, at *3 (11th Cir.

Dec. 27, 2017)affirming denial ofJohnsorrelief to Section 2255 movant who conceded that

record was silent as to whethsentencing court counted convictionder residual clause or
enumerated crimes clause)/illiams has not carried his burden to prove that Judge Alaimo
relied on the residual clause—solely or otherwise—when sentencing him underGide AC

Moreover, even iWVilliams had proven that Judgdaimo relied upon theesidual clause
when findinghis Georgia aggravated assault convictiome a violent felony under the ACCA
Williams has failed to provethat he does not have at least three other ACCA predicate
convictions As an initial matter, Williams does not challenge bauary 5, 1982North
Carolina conviction for assault inflicting serious injury. The record is clear Probation
Officer Dixon, counsel for the Governmerand most importantlyJudge Alaimgincluded this
convictionamongst thosehich supported Williams’ career offender classification. (Doc.,148
1 20& p. 15; Doc. 1381, pp. 16-11, 14.) When explaining Williams’ ACCA semice, Judge

Alaimo stated, [H]e has been convicted of two prior violent felonies.” (Doc.-13p. 14.)
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However, in his Section 2255 Motion, Williams ordggues that hiSeorgiaaggravated assault
convictioncamot be considered an ACCA violent feloafger Johnson. (Doc. 149-1, pp. 4-6.)

Moreover, regardless of his record of violent felonies, the record is abundantlyheliear
Williams had three convictions fdtserious drug offenses” undéne ACCA Prior to his
sentencing,Williams had obtaired (1) a September 15, 199¢onviction for possession of
cocaine with intent to distributeommitted on April 24, 1997; j2a September 15, 1997
conviction for possession of cocaine with intent to distribute committed on July 23, 1997; a
(3) anOctober 26, 199%onviction for possession of cocaine with intent to distribute committed
on September 23, 1999Doc. 148 11 29, 30, 32.) Williams does not dispute that each of thesq
convictions vas for “an offense under State law, involving manufacturing, distributing, or
possessing with intent to manufacture or distribute, a controlled substance . . . for which
maximum term of imprisonment of ten years or more is prescribed by lawi§” U.S.C.
8924(e)(2)(A)(ii). Nor could he plausibly do s0.e80.C.G.A. 88 16-13-30(b) &).

Rather, Williamscontends without any clear explanation tlegcause he was sentenced
for two of these crimes on the same date, they should be counted as one conviction. (Doc. 14
p. 6.) As an initial matter, as set forth in Section | above, this claim isdbbayreSection
2255(f)’s statute of limitations. Moreoveaven if this claim were not untimely, it is unavailing.
The ACCA only requires that predicate offenses dcmimitted on occasions different from one
another’ 18 U.S.C. 8§ 924(e)(1). While Williams was convicted and sentenced of two dru
offenses on the same date, his commission of those offenses was separated foprithree
(Doc. 148 11 29, 30, 32.) Under the plain language of the AC@WAljams was convicted of a

sufficient amount of “serious drug offenses” to earn his armed career crimgigmhalion’

> Furthermore, even if two of his three serious drug offenses could be combinediand\drgues, he
would still have two convictions for serious drug offenses. When added to his 1982 Qdwdlina
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For these reasonthe Court shoul®ENY Williams’ Motion on the merits.
[II.  Leave to Appealin Forma Pauperisand Certificate of Appealability

The Court should also deWilliams leave to appeah forma pauperis and a Certificate
of Appealability. ThougiWilliams has, of course, not yet filed a notice of appeal, it is proper to
address these issues in the Ceudrder of dismissal. Pursuant to Rule 11 of the Rules
Governing Section 2255 Case&he district courtmust issue or deny a certificate of
appealability when it issues a final order adverse to the appli¢gmphasis suppliedseealso
Fed. R. App.P. 24(a)(3) (trial court may certify that appeal of party proceedinfprma
pauperisis not taken in good faitibefore or after the notice of appeal is filed

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the facilldgations are clearly baseless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, and thus, not brought in good faith, if it ‘iwithout arguable merit either in law or

fact” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

conviction for assault inflicting serious injyryilliams would have a sufficient amount of ACCA
predicate offenses. In other words, even if the Court agreed with Williagushantsand found that his

Georgia aggravated sault conviction is not a violent felony aftdohnsonand he only has two serious
drug offenses, he would still have three valid predicate convictions (one vieleny fand two serious

drug offenses) to support his ACCA sentence.
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Additionally, under 28 U.S.C. 8§ 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is issued. tificater of
appealability may issue only if the applicant makes a substantial showing ofiah afea
constitutional right. The decision to issue a certificate of appealability redaimeoverview of

the claims in the habeas petition and a general assessment of theit nvities-El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtaicertificate of appealability, a petitioner must show
“that jurists of reason could disagree with the district t®udsolution of his constitutional

claims or that jurists could conclude the issues presented are adequate toatesmrtagement

to proceed furthef. Id. “Where a plain procedural bar is present and the district court is corre¢

to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erred in dismissing the petition or that the petércshould be allowed to proceed further.

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000)This threshold inquiry does not require full consideration of the factual
or legal bases addwtén support of the claims.Miller-El, 537 U.S. at 336.

Based on the above analysisVilliams’ pleadingsandthe Governmen$ Responsand
applying the Certificate of Appealability standards set forth above, ther@adiscernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendation andsdéfikams a
Certificate of AppealabilityWilliams is advised that htmay not appeal the denial but may seek
a certificate from the court of appeals under Federal Rule of Appellate Procedur&kale
11(a), Rules Governing Section 2258%€s in the United States District Courts. Furthermore, as
there are no nofrivolous issues to raise on appeal, an appeal would not be taken in good fait

Thus, the Court should likewiS2ENY Williams in forma pauperis status on appeal.
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CONCLUSION
Forthe abovestated reasons RECOMMEND this CourtDISMISS in part andDENY
in part Williams’ Motion to Vacate, Set Aside, or Correct his Senten@oc. 149.) The Court

shouldDISMISS Williams’ claims that are not based dahnsoras untimely and shoulBENY

Williams' Johnsorbasedargumentson the merits. Further, RECOMMEND that the Court
DENY Williams a Certificate of Appealability andh forma pauperis status on appeand
DIRECT the Clerk of Court toCLOSE this caseand enter the appropriate judgment of
dismissal Additionally, the CourDISMISSES as mootWilliams’ Motion of Judicial Notice,
(doc. 154), and Motion for Status Report, (doc. 155).

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must alssmbleided. Failure to do so will bar any later
challenge or review of the factual findings or legal conclusions of the Matgisludge.See

28U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections mu

be served upon all other parties to the action. The filing of objections is not a propee vehi
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeacidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A

party may not appeal a Magistrate Judgeeport and recommendation directly to the United
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States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and RecommendationWidbams and Respondent.

SO ORDERED andREPORTED and RECOMMENDED, this 12thday of February,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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