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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
DERRICK ANDREW ROBERSON
Movant, CIVIL ACTION NO.: 2:17-cv-2
V. Crim. Case Na.2:15-cr-10)

UNITED STATES OF AMERICA

Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

On January 21, 2@, this Courtsentencederrick Andrew Robersorf‘Roberson) to
135 months’imprisonmentfollowing his guilty plea to conspiracy to possess with intent to
distribute and distribute methamphetamine and oxycodonBRoberson,who is currently
incarcerated at the Federal Correctiomakitution in Jesup, Georgjdhas nowfiled a Motion to
Vacate,Set Aside, or Corredtis Sentence pursum to 28 U.S.C. § 2255. (Doc. 328.Roberson
claimsthaterrors by the Court and his trial counsel plaguedémnence.

Essentially, Roberson contends that the Court and counsel operated as if he had heen
convicted of state charges that have now been dismissed and that were pending agatrtkehi
time of hisfederalsentencing. However, as laid out below, the Court@anahsel were well
aware that Roberson’s state charges had not yet been adjudicated at the timendémesng in
this case.Further, Iis federal sentence was notluenced bythe charges pending against him in

state court. Rather, the Court based its sentence on the relevant conduct Roberstirccomn

! The pertinent record documents in this case are filed on the dodRebefson’criminal caseUnited
States vRoberson, 25-cr-10 (S.D. Ga, May 18, 2015), and many are not included in Robersawils ¢
docket. Thus, for ease of reference and comsigtehe Court cites tRoberson’sriminal docket in this
Orderand Report and Recommendation.
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during his involvement irthe drug distribution conspiracy chargedtims federal case. Thus,
Roberson’ssentenceaesulted from hisown admitted criminal conduct, not any errdng the
Court orhis counsel. Moreover, while Roberson claims that he played a minimal role in th
offense and, thus, the Court should have reduced his sentence, the facts of Robeesbels cas
that claim.

For these reasonswhich | detail more fully below,| RECOMMEND the CourtDENY
Roberson’s Motiorto Vacate, Set Aside, or Correct his Sentengarther, IRECOMMEND
that the CourDENY Robersoma Certificate of Appealability anth forma pauperis status on
appeal The Court shouldIRECT the Clerk of Courtto CLOSE this caseand enter the
appropriate judgment of dismis<al.

BACKGROUND

On May 18 2015, the grand jury fothis District returned a seveocount Indictment
againstRoberson aneight co-Defendants (Doc. 3.) The grand jurychargedRobersonwith
conspiracy to possess with intent to distribute, and to distribute, a quantigtithmphetamine
and oxycodone, in violation of 21 U.S.C. 88 @){1) and (b)(1)(C) (Count 1).Id() Roberson
was also charged with possessing methamphetamine witimtdre to distribute on or about

January B, 2015 (Count 3).Id. The Governmenasserted in it9enalty Certification that

2 Robersons not entitled to an evidentiary hearinBobersorhas the burden of establishing the need for
an evidentiary hearingBirt v. Montgomery 725 F.2d 587, 591 (11th Cit984). He would be entitled to
a hearing only if his allegations, if proved, would establish his right Hatexl relief. _"Townsend v.
Sain 372 U.S. 293, 307 (1963). “Under Rules Governing Section 2255 Cases, Rule 4(bjctadist
faced with a 2255 motion may make an order for itaraary dismissal fiit plainly appears from the
face of the motion and any annexed exhibits and the prior proceedings indghbatatie movant is not
entitled to relief.” Broadwater v. United State292 F.3d 1302, 1303 (11th CR002) (per curiam)
Accordingly, no hearing is required when the record establishes that a Swrclaim lacks merit.
United States v. Lagrone, 727 F.2d 1037, 1038 (11th1G84). Additionally, the Court need not hold a
hearing where the record reveals the claim is defaulted. McCleskey y.48ant).S. 467, 494 (1991).
Robersorhas not established any basis for an evidentiary hearing because the rexaisdthev all of the
issues he raisestherlack meritor areprocedurally defaulted, waived, or barred.
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Robersorfacednot more than twenty yearsnprisonment as teach ofCountsOneand Three
(Doc.4.)

Robersorand hisappointedattorney, Mr.Ronald E. Harrison, Jlwere able to negotiate a
plea agreement with the Government wher@bbersoragreed to plead guilty to Count Oaed
to waive his rightsto appeal and collaterally attack hignsence with limited exceptions
(Doc. 246.) The Government agreed to dismiss Count Three, to not object to a recommenda
from the probation officer that Roberson receive a theeel reduction for acceptance of
responsibility, to not file a sentencing enhancement pursuant to 28 U.SC. 8§ 851, to not s
forfeiture of property as to Roberson, and to recommend that Roberson not receive
enhancement in hi&uidelinesrange for his role in the offense pursuant to U.S.S.G. § 3bl.1
(Id.) Further, if Robersondecided to cooperatehe agreedto provide full and truthful
information to the Government(ld.) The Government agreed thaf Robersonchose to
cooperate, it would consider whetHeobersors cooperation with the Government quatifies
“substantial assistaricand warrargd the filing of a motion for downward departureld.f In
the Plea Agreement, Roberson agreed thahhe had the benefit of legal counsel in negotiating
this agreement. Defendant believes that his attorney has represented Hiyfastkillfully,
and diligently, and he is completely satisfied with the legal advice given andaitkeperformed
by his attorney.” Ifl. at p. 9.)

On October 14, 208, Robersorappearedefore the Honorable Lisa Godbey Wdod a
change of plea, or Rule 11, proceedirfoc. 331.) At the hearing, ddge Wood engaged in an
extensiveplea colloquy withRoberson She explained t®obersorthat thedecision to plead

guilty was an important one, that the decision was entirely his decisiothatrghe wanted to be

certain hat Robersonunderstood all of the important considerations that go into the decision.
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(Id. atpp. 2-3) Judge Wood inquired whether anyone had foiRelersorto plead guilty, and
he said no one had done so and that pleading guilty was what he wantedItb afogp(3—4.)

Judge Wood had&obersonplaced under oath before asking him a series of questions
(Id.) He was able to recount his personal infdiamg including his age, the agef his children,
and his residence.ld( at pp. 4-5) Robersortestified that heeached thainth gradein school
andreceived his General Equivalency Degesal some technical school training, and that he
held a numbenf jobs. (Id. at p. 5) Robersonthen stated that he had pbysical or mental
injury or disability and that though he took arthritis medication and a muscle relaxer, he had not
had any alcohol or drugs in the prforty-eighthours. [d. at p. 6.)

Judge Wood explained feobersonthat hewas presumed innocent and the Indictment
was not evidence of his guil{ld. at gp. 6-7.) She also explainetthat he did not have to plead
guilty, and if he chose to persist in his not guilty plea, he would treveight toa public and
speedy trial by jurya presumption of innocence during thaalfrandthe assistance of counsel
through every phase of the cagéd. at pp. 7A8.) Judge Wood tolobersorthat if he went to
trial he couldsee, hear, confront, and crassamine the Governméstwitnesses and evidence,
call witnesses on his beha#fnd testify himself or remain silen{ld.) Judge Wood cautioned
Robersorhe would be waiving these rights if he pleaded gui(tg. at p. 8) She explained tha
if she accepted higuilty plea there would be no right to trial of any kind aaltl that would
remain of his case ould be the sentencing phaséld. at pp. 89.) Robersonstated that he
understood, and he testified that he had no questions regarding the rights he was \{diying

Robersoralso stated he and Mrarrisonreviewed the Indictment togethehat he had
the opportunity to talk to Mrdarrisonabout the fais of his casethe underlying conductnd

the proposed plea agreemeand that Mr.Harrison had discussed the law and the facts




pertaining to his case(ld. at p. 9) Robersorspecifically statedhat he and MrHarrisonhad
discussed in general terrtige application of th&entencingGuidelines (Id.) Robersortestified
that he was satisfied with MHarrisoris services and that he had no complaints about Mr.
Harrisonwhatsoever.(ld. at p. 10.)

Judge Wood reviewed Count Opé the Indictmentwith Robersonand discussed the
essential elements of the crimes for which he was chamggghatthe Government would have
to prove if he went to trial.(Id. at pp.10-12) Robersorresponded that he understood these
elements and what the Government would have to prove if he went tanmighat by pleading
guilty he would admit that those elements are satisfill at pp. 1+12.) Judge Wood advised
Robersorof the penaltiesshe could imposen the ountto whichhe was pleading guilty(ld. at
p. 12.) Shestated,Now the maximum possible penalty that | could ever impose for a violatior
of that particulamffenseis not more than 20 yedils imprisonment, a fine of not more than a
million dollars, at least three yefits supervised release, and a $100r@@ndatoryspecial
assessment. Do you understand those are the maximum possible penaltiesulldatipose?
(Id.) Robersonresponded that he understoodqld.) Moreover, Judge Wood explained to
Robersorthat, in imposing a sentence upon him, she would have to take into consideration {
advisory Sentencing Guidelines and the factors set forth in 18 U.S.C. §&8&&he outlined
the factors she would considersantencing (Id. atpp. 12-13.) She explained to Roberson that
she would considef|[his] role, what [he] did in the case, [his] criminal history or lack thereo
and whether [he] came here and told the truth and accepted responsibility fortjbrsdagld.
at p. 13) Judge Wood aske®obersonif he had any questions about sentencing, and he
responded that he did notld.)] Robersontestified that no one hagromised him an exact

sentence. 14.) Judge Wood explained that all that anyone cowe ¢im is a*'best guessor
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“bestestimaté of what hisGuidelinesrange would be, anthat such an estimaterould in no
way bind the Court. 14.)

Judge Woodaffirmed with Robersonthat he had given MrHarrison permission to
negotiate a plea agreement with the Governmelat. af p. 14.) She then asked the Assistant
United States Attorney'AUSA”) to summarize the provisions tifat plea agreement. AUSA
Carlton Bournestated:

Your Honor, the Government agrees not to object to a recommendation from
Probation that the Defendant receive a thesel reduction for acceptance of
responsibility based on the timeliness of the Defendaguiea and provided he
truthfully admits the conduct comprising the offense of conviction. The
Government agrees to consider whether his cooperation qualifies as substantia
assistance and warrants the filing of a motion for downward departure or a motion
to reduce sentence. The Government agrees not to file a 21 USC 851
enhancemernif applicable. The Government agrees not to seek forfeiture in this
case regarding any property belonging to the Defendant and the Government
agrees to recommend that no role enhancement pursuant to the sentencing
guidelines be applied to this Defendant.

The Defendant agrees to plead guilty to Count 1. The Government will dismiss
the remaining counts of the indictment against the Defendant. The Defendant
agrees to acknowledge at the time of the plea the truth of the factual basis
contained in the pleagreement. Defendant agrees to pay on the date of
sentencing any assessments imposed by The Court. He agrees to provide full,
complete, candid and truthful cooperation to the Government. The Defendant
agrees to waive his right to appeal on any grounds with only three exceptions and
the Defendant entirely waives his right to collaterally attack his ctioai and
sentence on any ground and by any method including a 2255 motion with one
exception, and that’s the extent of the plea agreement, Your Honor.

(Id. at pp. B-15.) Judge Wood askedobersonf AUSA Bourne’ssummarization of the plea
agreement was consistent with the plea agreement he signed, and he stateddt &iap.15.)
Robersoralso stéed he read the plea agreement beforsidiged tle agreement(ld.) Roberson
reaffirmed that no one had made him any promises regarding the outcome of his cadammthe

the provisions contained in the plea agreemdant) (




Judge Wood then specifically addressed the direct appeal waiver with Rolstatiog
the following:

| do want to pick back up on something that Mr. Bourne mentioned, and that is
contained in this plea agreement that’yewffering is certain waiver of appellate
rights. It states “Defendant entirely waives his right to a direct appéelisof
conviction and his sentence.” The only exceptions are three; that is, if but only if
one of these three things were to occur yould get a direct appeal righlf not,

by virtue of this plea agreement, you waive all other direct appeal rights. The
only three exceptions are, Number 1, if | were to sentence you above the statutory
maximum, you could appeal that directliNumber 2,if | were to sentence you
above the advisory guideline range as found by me, you could appeal that
directly, or Number 3, if the Government were to file a direct appeal, then you too
could file a direct appeal, but otherwise, pursuant to this plea agreeyoel

waive all other direct appellate rights; understand?

(Id. atpp. 15-16. Roberson stated he understood the appeal waiver provigbrat . 16.)
Judge Wood alsexplainedthat the proposed plea agreement contained a waicertain of
Robesoris collateral attack rightsShe explained:

Also contained in the agreement is a waiver of certain collateral attack rights.

states'Defendant entirely waives his right to collaterally attack his ocirom and

sentence on any ground and by any method, including but not limigeg88dJSC

Section 2255 motioh. The only exception to that waiver is you do retain the

right to collaterally attack based on a claim of ineffective assistaihceunsel;

understand?

(Id.) Robersorreplied that heinderstood theollateral attack waiver provisicend that hedlid
not have any questions about ild. @t pp. 16-17)

Judge Wood asked MHarrisonand AUSA Bournewhether they were aware of any
impropriety on the part of the Government in handRaperson’sase, and they both responded
in the negative (Id. at p.17.) Judge Wood then asked Robersdrether he wished to still plead
guilty to Count Oneof the Indictment because he was in fact guiltyhat coun{ andRoberson

answered in the affirmative(ld.) Judge Wood also ask&bbersonvhether he understood the

rights and privileges he was waiving if she accepted his plea, and he said Hd.gid. (




Judge Wood determingtiat Robersordecided to plead guiltgnowindy, intelligenty,
and voluntaity. (Id. at pp. 17-18.) Mr. Roberson affirmed that the medication he was taking di
not interfere with this thought processefd. at p. 18.) Judge Woaalso found that he had the
services of'of an excellent defense attorney who has gone over all the requisite pleadings &
topics with him” (Id.) Roberson responded in agreement with Judge Wood’s conclusidns. (

Kevin Waters a Task ForceOfficer with the United States Drug Enforcement Agency
provided the Governmeist factual basi$or the plea. (Id. at pp. 1920.) Waters testified that
during the year 2013, agents investigated information that codefendants BoblbsorCamd
Kalvin Smith were trafficking methamphetamine in Coffee County and Jeff Davis County
Georgia. Id.) The nvestigation included intercepted phone calls during which Robersoi
discussed drug transactions with Smith as well as a seizummetiamphetamine from
Roberson. 1¢.)

Uponquestioning from Judge WooRpbersortestified that helid not dispute any of the
testimony given byWaters and he admitted to the truth @faters testimony. [d. atp. 2Q)
Judge Wood found that there was a factual basis for the plea of gudgptedRobersors plea
and adjudged him guilty of Count @of the Indictment.(Id.) Judge Wood advisedoberson
that the Probation Office would prepar®i@e Sentence Investigatioreport ( PSI') and thatthe
Court would schedule a sentencing hearing after the PSI was disclosed3ovérament and
the defens. (d. at pp. 20-21.)

Prior to Roberson’ssentencing hearind/Jnited States Probation Officé€?aul Skarupa
prepared a PSI.ProbationOfficer Skarupa outlined Robersontdfense conduct and criminal
history and calculatedRoberson’s advisoryGuidelinesrange. Skarupadetailed Robersors

involvement in theCourson Dug Trafficking Organization(*DTO”). (PS] | 6-12) Skarupa
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explained that thevestigation of the organization involved numerous investigative techniqueg
includingwitness interviewsgonfidential sources, surveillance, ahé monitoring of telephone
communications.(ld. a 1 6.) Theinvestigation revealed that Roberson participated in the DTO
by selling methamphetamine (“ice”) to Defendant Kalvin Smitt.)

On August 1, 2014, law enforcement officers conducted a traffic stop of Roberson aft
observing him leave a “suspected drug house in Clayton County, Georfgiadt  7.) A the
initiation of the traffic stop, Roberson admitted that he had a loadckatrh in his drivés side
door. (d.) During a search of Roberssnvehicle, officers located a loaded eHliber pistol,
1,205 grams oice, and $1,495.00.1d.)

Even after this search atite resulting arrest on state charges, officers inteeckphone
calls wherein Roberson discussed the sale of methamphetamine and prescrygsonvith
Smith. (d.at{ 9.) After Smith was arrested, he stated todaforcement that he purchased up
to 0.5 ounces of ice from Roberson on a weekly bagisat(f 10.)

After Robersois infant daughter tested positive for methamphetamine at birth, law
enforcement officers assisted members of the Telfair County Departmehildfe@s Services
with a welfare check at Roberserhome. Id. atY 11.) After Roberson consented to a search of
his property, officers located “a total of 29.8 gramsicé# inside five plastic bags; a loaded .32
caliber pistol; two smoking devices; several additional small plastic bags; a digital sc
surveillance equipment; camsravith night vision capabilities; and various items used to
manufacture methamphetamineld.}

For Guidelines purposes, based on ehérety of theinvestigation, including the phone
calls and seizuresProbationOfficer Skarupa tonservatively attributedRoberson with “1.4

kilograms of‘ice and possessing two firearms in connection with quantities of drudg. at(
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1 12.) Probation OfficeiSkarupaexplained thatunder U.S.S.G. § 2D1.1, affenseinvolving at
least 500grams but less than 1.5 kilograms of methamphetahasea base offense level 3.

(Id. at § 17.) Skarupa further concluded that a-pemt offense level enhancement was
warraned under U.S.S.G. § 2D1.1(b)(i¢cause Roberson possessed a dangerous wedgon. (
at  18.) Officer Skarupa did not identify any need for a role in the offensstradnt. Id. at
20.) However, Roberson received a tHeel reduction for his acceptance of responsibility
resulting in a total offense level of 33d.(at ] 24-26.)

Skarupa identified pending state charges against Robeedated to theinstant
Indictment. (Id. at 11 30, 31.) Those charges included trafficking methamphetamine ar
possession of a weapon during commission of a crime in Clayton County, Geamdia
possession of methamphetamine and possession of a weapon during the commissiamef a ¢
in Telfair County, Georgia. 1d.) However,those offenses were noted as “pending,” and
Roberson received no criminal history points for theid.) (Indeedbecausdroberson had no
recent convictions, he was not given any criminal history porasilting in a criminal history
category of I, the lowest under the Guidelinekl. &t § B.) Accordingto the PSI,Roberson’s
Guidelinesrange for imprisonment was34 to 168 months. [d. at  51.) Officer Skarupa
identified Robersons substantial assistance to authorities as a factor that may wovanvard
departure from th&uidelinesrange under Section 5K1.1ld(atf 66) According to Skarupa,
while Mr. Harrison submitted numerous objections to the original draft of the R&e t
objections were resolved by the final draft or withdrawn. (PSI, Addendum

Robersonappeared befordudge Woodor a sentencing hearing on January 14, 2016
(Doc.290) At that hearingJudge Wood heard from Roberson, Roberson’s cousrsgtounsel

for the GovernmentegardingRoberson’potential sentence.Dpc. 330) This colloquybegan
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by Judge Wood askingobersorif he had an opportunity to read the PSI and discuss it with Mr.
Harrison (Id. at pp.2-3.) Mr. Robersonresponded that he hadld.(at p. 3.) Judge Wood
asked, Are there any objections remaining to either the factual statements contained in th
report or to the probation offices application of the advisory guidelines?”ld.(at p. 3.)
Roberson respondedNt, maam.” (ld. (emphasisadded.) Mr. Harrisonthen confirmed that
there were no objections to either the factual accuracy of the PSiedPrbbation @ficer's

application of theGuidelines. Id.) There being no objections from the Government or

Roberson, Judge Wood adopted the PSI's findings of fact and conclusions regarding thrg advis

Guidelinesrange. (Id.) In accordance with the3?, Judge Wood determined th&bbersors
offense level waghirty-three and his criminal history category wasme (Id.) Thus,the
Guidelines called for a sentence betw#8b to 168 months in prisonld()

Mr. Harrison identified Robersois mother and father that were in the courtroom in
support of Roberson and offered argumsémtmitigation of the sentenceld( at pp. 3-9.) Mr.
Harrison emphasized Roberssmrooperative nature, his contrition, his work history, his lack of
criminal history, anchis struggles with substance abusdd.)( Mr. Harrison also argued that
Roberson was not a “heavy volume trafficker” and that he instead only dealt low endsofount
ice to support his owaddiction (Id. at p. 6.) He alsaskedthat the Court vary below the
Guidelinesrange because of thdisparity between th&uideline calculationapplicable to ice
versusthe calculation applicable substancethatcontain a mixture of methamphetamingd. (
atpp. 7~8.) Mr. Harrison argued that the Court sentence Roberson to 100 fmiomphisonment
particularly given Robersos role in the conspiracy.ld( at p. 9.) In response, AUSA Bourne
argued, among other things, tltespiteRobersors minimal criminal history, héwas a fairly

large dealer for this area, Your Honor. He was one of the stppdieKalvin Smith.” [d. at
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pp. 16-11.) Judge Wood then provided Roberson an opportunity to address the Court, and{he
stated, “I just want to take the punishment you give and get it over with and get bagkittsm
and my family, put all this behind me.ld( at p. 11.)

Judge Wood then stated that she had listened to all of the information that had been
presentedincludingeverything stated at the sentencing hearingtaed®S! (Id. at pp. 1-12.)
Basal on all of that information andonsideration,Judge Wood pronounced a senteat the
low end of theGuidelinesrange, 135 months’ imprisonment (Id. at p. 12.) Judge Wod
explained that what drove the sentence was shenning amount of that very dangerous drug
that Roberson possessed but that she sentenced him at the low er@wdéiimesrange due to
his “very paltry criminal history (ld.) Judge Wood advisddobersorthat he waivedis right
to appealwith limited exceptions, pursuant to his plea agreement, but advisedaviisonto
review the notice of post-conviction obligation with Robersdd. &t pp 13-14.)

On January 20, 2016, MHarrisonfiled a PostConviction Consultation Certification.
(Doc. 293) That certification, signed by botRobersonand Mr. Harrison stated that Mr.
Harrisonexplained toRobersonthe appellate process, advised him of his right to appeal
discussedthe advantages and disadvantages of filing an appedal) (Mr. Harrison and
Robersoralso certified that MrHarrisonthoroughy inquired ofRobersorwhetherhe wanted to
file an appeal and th&oberson

decided not to file an appeal, and [Mtarrisonhas] explained to him/her the

consequences of failing to do so. Those consequences include the waiver of

his/her right to complain about the process that led up to his/her conviction,
including in the future, should he/she decide to seek any form of habeas corpus,

28 U.S.C. § 2255, or other judicial relief from the conviction.

(Id.) Robersondid not file a direct appeal of his conviction or sentence. On May 12, 201§,

Roberson filed a Motion to Reduce his sentence based on Amendméstr@@gion to the
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Guidelinesdrug quantity table. (Doc. 316.) The Court denied that Motion on May 13, 2016
because Roberson was sentenced after the drug quantity table was amended31{D847-1L
DISCUSSION
Robersonfiled the instant Section 2255 Motion on January 9, 20{Doc. 328.)

Robersorraisesfour arguments in support of his Motion: (that he received enhancements in

his sentence for the weapons charges against him in the Superior Court of Claytona@dunt

(2) Superior Court of Telfair County despite the fact that he had not been convicted of thg

charges and the State subsequently nolle prossed those cligrgegspp. 59, 13-15); (3) that

Mr. Harrison rendered ineffective assistance by failing to object toalleged sentencing

enhancementbased on the charges in Clayton County and Telfair Cougidtyat pp. 16-12);

and @) thatheis entitled to aminor role participanteductiongiven retroactive changes to the

Sentencing Guideline¢id. at pp. 16-19).

l. Robersoris Claim that the Court Erroneously Enhanced his Sentencéor Possession
of a Firearm due to Charges Pendingagainst himin Clayton County and Telfair
County
A. Robersoris Firearm Enhancement Claims fail on the Merits
Roberson claims that the Court somehow enhanced his sentence bedsadelharges

pending against him in Clayton County and Telfair County and that the Court operated under

misimpression that he had been found guilty of those charges. The record in this celse enti

contradictsthis claim. The PSI made abundantly clear that the Clayton County and Telfajir

County cases were “pending charges.” (P®l 30, 31.) Indeed, as to the Telfair County
charges, the PShoted that these charges are scheduled to be dead docketed upon sentencir
the instant matter.” 14. at 131.) Probation Officer Skarupa assigned no criminal history points

whatsoever for these charges and assigned Roberson a criminal historyf Szere.’d (Id. at
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29.) At the sentencing hearing, after Roberson himself stated that he had n@mwodjerithe
factual statements or application of the Guidelines in the PSI, Judge Wood adopted th
statements and application. (Doc. 330, p. 3.) Mr. Harrison, AUSA Bourne, and the Col
repeatedly stateduringthe sentencing hearing that Roberson had moircal history pointsor
no criminal history to speak of. Indeed, when announcing the sentence, Judge Wood reasq
that Robersaors lack of criminal history warranted a sentence at the low emisdbuidelines
range. Id. at p. 12.) Thus, Robersenagument that the Court operated as if he had been
convicted of the charges in Clayton County and Telfair County lacks any support odityedibi
Robersordid receive a twdevel enhancement in histal offense level fopossessing
firearm during his participation in the drug trafficking conspiracy. (B8.) He apparently

operates under the misimpression that he received thidett®b enhancement because the
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charges pending against him in Clayton County and Telfair County included possession of a

weapon during the commission of a crime. The Court did not base the enhancement on
nature of Robersos’state chargeRather, theCourtincreased Roberson’s total offense level by
two due to higelevantconductas to the cme he pleaded guilty to in this Court.

In calculating Robersoa Guideline range, including whether his offense level should be
increased for possession of a firearm, this Court was required to consider all o$dRsbe

relevant conduct. U.S.S.G. § 1B(a)(2);United States v. Siegelman86 F.3d 1322, 123-33

(11th Cir. 2015)“[R]elevant conducts broadly defined to include both uncharged and acquitted
conduct that is proven at sentencing by a preponderance of the evidernagon omitted)).

When considering relevant conduct, theurt must consider all acts and omissions committed,
aided, abetted, counseled, commanded, induced, procured, or willfully caused by Roberg

U.S.S.G. § 1B1.3(a)(1)(A Roberson isesponsible for all acts and omissions thatepart of
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the “same course of conduct or common scheme or plan as the offense of conviddion.”
8§ 1B1.3(a)(2). Offenses are part of a common scheme or plan if they are substantially connect
to each other by at least one common factoachsas common victims, common accomplices,
common purpose, or similar modus operandi. § 1B1.3cmt n.5(B)(i). Offenses that do not
qgualify as part of a common scheme or plan may nonetheless qualify as parsafrte course
of conduct if they arsufficiently connected or related to each other as to warrant the conclusiag
that they are part of a single episode, spoeepngoing series of offensedd. § 1B1.3cmt
n.5(B)(ii). Robersots relevant conduct also includes the acts that his coconspirators took durif
the conspiracy, in preparation for the conspiracy, or in the course of attempting do avg
detection that were “(i) within the scope of the jointly undertaken criminal actiiy in
furtherance of that criminal activity, and (iii) reamably foreseeable in connection with that
criminal activity.” Id. 8 1B1.3a)(1)(B). The Eleventh CircuitCourt of Appeals‘broadly

interprets the provisions of the relevant conduct guidélinnited States v. Beh®3F.3d 764,

765 (11th Cir. 1996(per curiam) (citation omitted)
In regard to drug trafficking defendants such as Roberson, the United States 8gnteng
Guidelinesrecommendhat the Courincreasehe defendans base offense levddy two levels
“[i]f a dangerous weapon (including adarm) was possessedU.S.S.G. § 2D1.1(b)(1):The
enhancement for weapon possesdipomeflects the increased danger of violence when drug
traffickers possess weap®” U.S.S.G. § 2D1.mt. n.11(A). “The enhancemenghould be
applied if the weapon was present, unless it is clearly improbable that the weapocmmwected
with the offense.For example, thenhancement would not be applied if the defendant, arreste

at his residence, had an unloaded hunting rifle in the clokkt.”
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As with all sentencing enhancements, the Government bears the burden ofoproof
establishthe evidence necessary for a Section 2D1.1(b)(1) enhancement by a prep@nderanc

the evidence.United States v. Dimitrovski, 782 F.3d 622, 628 (11th Cir. 201%p justify a

firearms enhancement, the government must either establish by a prepaadéitiaecevidence
that the firearm was present at the site of the charged conduct or prove thafetheéant

possessed a firearm during conduct associated with the offense of convitimtet! States v.

Stallings 463 F.3d 1218, 1220 (11th Cir. 20@6iting United States v. Audain, 254 F.3d 1286,

1289 (11th Cir. 200)}) “If the government is successful in meeting this initial burden, then the
evidentiary burden shifts to the defendant, who must demonstrate that a connecti@m lbeéwe

weapon and the offense wadearly improbablé” United States v. Grime§05 F. Appx 897,

900 (11th Cir. 2017)per curiam)(citing Stallings 463 F.3d at 1220; U.S.SG. § 2DXkimt.
n.11(A)). The Eleventh Circuit has held that a proximity between guns and drugs, ialone,
sufficient for the Government to meet its burden as to a Section 2D1.1(b)(1) frearm

enhancement. United States v. Carilldyala, 713 F.3d 82, 9992 (11th Cir. 2013). For

example, the firearm enhancement was appropriately applied where a gurcagesed in the
same room as scales, a bag containing cocaine residue, and a large amount afndash.

States v. HaJl46 F.3d 62, 63 (11th Cir. 199%¢e alsdJnited States v. SmifH127 F.3d 1388,

1389-90 (11th Cir. 1997)per curiam)(defendaris possession of firearm upon his arrest for
offense charged in first count, at which time he also possessed crack cocaing thateleond
count, was “relevant conduct” that warranted enhancement of his base offengeUerited

States v. Hansleyp4 F.3d 709, 716 (11th Cir. 1995) (firearm enhancempeger where dgents

found a firearm and other druglated items iffdefendants] residence, where he engaged in

conspiratorial conversations”).

16




In this case, Robers@nrelevant conduct clearly reveahat he not only dealt drugs but
alsopossessed a firearm in close proximity to his drugsberson pleaded guilty to Count One
which charged him with participating in a conspiracy to distribute and pogssmtent to
distribute drugs from on or about 2013 to late April 2015. (Doc. 3,4b) s laid out in the
PSI,during this time period, Roberson was found to be in possessloafled pistahnd drugs
on two occasions. First, on August 1, 2014, officers locatieéaded.40 caliber pistoin the
driver’s side door ohis vehicle along with,205 grams of ice and $1,495.00. (PST.) Then,
on January 26, 2015, a search of Robessmgsidence uncoveredaaded.32 caliber pistol, 29.8
grams of ice, and several tools of the drug trade including a digital scalenakohg devices.
(Id. at § 11.) Roberson readily admitted to the factual accuracy of these statemlists at
sentenaig hearing. (Doc. 330, p. 3.) In other words, by Roberson’s own admiadioegrm
was present at the site bfs charged conductand hepossessed a firearm during conduct
associated with theonspiracy.Stallings 463 F.3dat 1220.

Robersors Section 285 claimscould be broadlyconstruedo argue that the Court did
not have sufficient proof that he possessed a firearm during his participation oruiipe
distribution conspiracy. This putative claim is withowgrit. A sentencing court “may consider

all relevant information, regardless of its admissiilinder the rules of evidence.United

States v. Onofr&egarra 126 F.3d 1308, 1310 (11th Cir. 199¢)tations omitted) Relevant

information includes evidence presentiding the sentencing hearing. United States v. L ouis

559 F.3d 1220, 1224 (11th Cir. 2009JA] court may rely on hearsay at sentencing, as long as
the evidence has sufficient indicia of reliability, the court makes explicit fisdofigact as to

credibility, and the defendant has an opportunity to rebut themsed’ United States v. Mathjs

710 F. Appx 396, 399 (11th Cir. 2017qper curiam)(quotingUnited States v. Anderton, 136
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F.3d 747, 751 (11th Cir. 1998)In order to rely upon hearsay at sentencing, the statements nee
only to havea “minimal indicia of reliability and, when the reliability of the information is
apparent from the recordhe sentencing judge need not makgplicit findings regarding

reliability. Id. (citing United States v. Docampo, 573 F.3d 1091, 1098 (11th Cir. 200&ged

Statesv. Reme, 738 F.2d 1156, 1167 (11th Cir. 1984pertinent to the case at hand, f“g]

defendant does not dispute facts in {R&I], he is deemed to have admitted them and is
precluded from makinghe argument that there was error in tHénid. (quotingUnited States
v. Beckles, 565 F.3d 832, 844 (11th Cir. 2009)). Here, the Court had reliable information,
way of the P§ that Roberson twice possessed a firearm during his offense conduct. Roberg
himself readily admitted to the factual accuracy of that information at hterseng hearing.
(Doc. 330, p. 3) Therefore, he cannot now be heard to argue that the Court did not ha

sufficient proof for the Section 2D1.1(b)(1) enhancement.

d

on

The Court should also reject any claim that Roberson’s offense level should not hayve

been enhanced because the federal grand jury did not charge him with possessitaoha f
Whetler the IndictmenthargedRoberson with possessicf a firearmis of no moment for
purposes of determining his relevant condu@ecause the limits of sentencing accountability
are not coextensive with tteeope of criminal liabilityrelevant conduct is broadly defined to
include both uncharged and acquitted conduct that is proven at sentencing by deqyeepzanof
the evidence.”Siegelman 786 F.3d at 1332 (citation and internal quotation marks omitted);

alsoUnited States v. Rodriguez, 751 F.3d 1244, 1256 (11th Cir. 2014) (“proper calculation of t

guidelines requires consideration‘afl relevant conducthot merely chargedonduct”(citation

omitted); United States v. Hamake#55 F.3d 1316, 1336 (11th Cir. 20Q@jstrict courts are

® Even now, in his Section 2255 pleadings, other than disputing hito@land Telfair County charges,
Roberson does nappear talispute the factual accuracy of the P@eeDoc. 328, pp. 12-15.)
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required to consider all relevant, not just charged, conduct in calculatinGulielinesrange
(citatiors omitted). Even where a sentencing enhancemgiased on acquitted conduthe
enhancementdoes not violate the Fifth Amendment Due Proce€$ause orthe Sixth

Amendment. _United States v. Faust, 456 F.3d 13427-#34(11th Cir. 2006)citing United

States v. Booker, 543 U.S. 220, 223,241, 259(2005));see alsdJnited States v. Rodriguez

398 F.3d 1291, 1300 (11th Cir. 2005) (the usextfaverdict enhancements, under an advisory
guidelines regime, is not unconstitutional).

In sum, regardless of any state charges against him, Roberson’s retavduntt as to his
federal conspiracy conviction warranted a #&wel increase in hisotal offense level under
U.S.S.G. § 2D1.1(b)(1). BRobersors own admission, he twice possessed loaded pistols alon
with significant amounts of drugs which he intended to distribute. For these reascbeuthe
shouldDENY Roberson’s firearm enhancemel#ims on the merits.

B. Roberson Cannot Raise hissuidelines Claim in his Section 2255 Motion

Moreover, even if Roberson’s claim that that the Court should not have enhanced |
offense level under Section 2D1.1(b)(1) had merit, he cannot raise thatestgin his Section
2255 Motion. Sectio2255 is not intended to be ‘substitute for direct app€ahnd thusnon-
constitutional claimsc¢an be raised on collateral review only when the alleged error constitutes
‘fundamental defect which inherentlystdts in a complete miscarriage of justice [or] an

omission inconsistent with the rudimemntaemand of fair procedure.” _Burke v. United States

152 F.3d 13291331 (alteration in originalquotingReed v. Farley512 U.S. 339, 348 (1994)).
The Eleventh Circuit has recognized, “[a]lny miscalculation of the gueleinge cannot be a

complete miscarriage of justice because the guidelines are advisory.” Spedodged States

773 F.3d 1132, 1140 (11th Cir. 2014). Roberson’s claim that the Ggadperly calculated his
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offense leveht his sentencing hearing is not a constitutional one. Further, this claim does n
indicate that he suffered a complete miscarriage of justice or that his@aegtproceeding was
tainted by an omission inconsistent with the rudimentary demands of fair precedur
Consequentlyhe cannot raise the claim through Section 2Z8%us, even if Roberson’s firearm
enhancement claims had a modicum of merit, the Court DI&MISS the claims.

C. Roberson’s Collateral Attack Waiver Bars his Claim that the Court Erred at
Sentencing

The collateral attack waiver in Roberson’s plea agreement provides yet dvantter to
this claim. It is wellsettled that waiver of appéaind collateral attack provisiomsntained in a

plea agreement arenforceable if the waiverare knowing and voluntary. United States v.

Johnson541 F.3d 1064, 1066 (11th Cir. 2008) (citidgited States v. Weave?75 F.3d 1320,

1333 (11thCir. 2001)). “ To establish the waives validity, the government must shather
that (1)the district court specifically questioned the defendant about the provision doeing
plea colloquy, or (2) it is manifestly clear from the record that the defendgntifiderstood the

significance of the waivet. United States vCruz 300F. Appgx 686,688 (11th Cir. 2008

(percuriam) (emphasis addedjjuotingWeaver 275F.3d at1333. “A waiver of the right to

appeal includes a waiver of the right to appeal difficult or debatable legaisismdeed, it

includes awaiver of the right to appeal blatant erforUnited States v. Howle, 166 F.3d 1166,

1169 (11th Cir. 1999).“Waiver would be nearly meaningless if it included only those appeals

that border on the frivolous. Brown v. United States, 256 F. Agp258, 26162 (11th Cir.

2007)(per curiam) (citation omitted)

* “Appeal” refers to the right to appeal or contest, directly or coiiie a sentence United States v.
Bushert 997 F.2d 13431345,1350 & n.17 (11th Cir. 1993). Case law concerning waiver of a direct
appeal has also been applied to waiver of the right to collateral procee@iegsacaOrtiz v. United
States 320 F. Supp. 2d 1362, 1364—-67 (N.D. Ga. 2004).
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As laid out in detail above, Judge Wood engaged in an extensive plea colloquy with

Roberson at the Rule 11 hearing to be certain that he understood his plea agreement and th
guilty pleawas intelligent, knowing, and voluntary. Judge Wood directly advised Roberso
regarding his collateral attack waiver and specifically questioned him atbouDoc. 331,

pp. 1647.) She read the waiver to him, explained its plain terms, and asked if he understoo

and if he had any questions about id.)( Roberson responded to Judge Wood, under oath, that

he understood the waiver to which he was agreeing and that he had no questions éldout it.
When a defendant enters a guilty plea pursuant to Rule 11 proce€tdimg®, is a strong
presumption that the statements made during the colloquy ateatrdéhis plea is knowing and

voluntary. _United States v. Gonzalelercadg 808 F.2d 796, 800 n.8 (11th Cir. 1987).

Moreover, from the entire reabrincluding the Rule 11 colloquy and the written plea agreement
that Roberson signed, it is “manifestly clear” that Roberson fully understooyttiicance of

the waiver. Having sworn under oath that he read, understood, and consented to his
agreement and having received the benefit of the bargain of that agreement, Robarszn ca
now dodge the agreement’s plain terms.

As Roberson’s collateral attack waiver was undoubtedly valid, the Court turng to t
guestion of whether the waiver covers Roberson’s argument that the Court eradohpyd give
him a downward departure for his role in the offense. Through the plain language ofatezatol
attack waiver, Roberson agreed not to collaterally attack his conviction and semenhaing
through a Section 5 Motion, “on any ground and by any method.” (Doc. 246, p. Bhe
“only exception” allows Roberson to file claims based on ineffective assistof counsel.ld.)
Thus, Roberson’s collateral attack waiver clearly covers his claah ttile Court erred in

calculating hisGuidelinesrange.
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This provides yet another reason for the CourDISMISS Roberson’s claim thahe
Courterred byincreasing his Guidelines offense level for his possession of a firearm.

D. Roberson Procedurally Defaulted his Firearms Enhancement Claims by
Failing to File an Appeal

Moreover, while Roberson now seeks to diredtyack his sentencén addition to
challenging his counsel's performancle¢ has waived that attack because he did not challengg
his sentence on appeal. Indeed, he did not file any appeal in this case. In the Elecaiith Ci
under the procedural default rule, “a defendant generally must advance an avaddéreyeho

a criminal conviction or sentence on direct appeal or else the defendant dsflrarrgresenting

that claim in a § 2255 proceedingMcKay v. United States657 F.3d 1190, 1196 (11th Cir.
2011) (citation omitted). The procedural default rule *is neither a statutory cansitutonal
requirement, but it is a doctrine adhered to by the courts to conserve judicial essanicto
respect the law’s important interest in the finality of judgmentdd. (quoting Massaro v.
United States538 U.S. 500, 504 (2003)).

A showing of “@use and prejudice” can overcome a defendant’s defdit. More

specifically, a defendant can overcome “application of the procedural defatittybshow[ing]

®> “Under the actual innocence exceptieas interpreted by current Supreme Court doctiaemovant’s
procedural default is excused if he can show that he is actually innocent eithercdfe of conviction

or, in the capital sentencing context, of the sentence its®€Kay, 657 F.3d at 1196 (citinDretke v.
Haley, 541 U.S. 386, 388 (2004)). However, the Eleventh Circuit has held that the actuah@enoce
exception to procedural default does not apply to a defendant’s clairhehatactually innocent of a
sentencing enhancement where that claim is based on &galpposed to factual, innocenclel. at
1198-99. Further, allegations of error in the application of the SentenGiglelines are not
constitutional claims and they do not implicate the doctrines of “agtnacence” or “fundamental
miscarriage ofystice.” Gilbert v. United State640 F.3d 1293, 13323 (11th Cir.2011). The Eleventh
Circuit has held that a “claim that a sentencing guidelines provision wsapplied . . . is not a
constitutional claim. If it were, every guidelines error would be a itotishal error.” Gilbert, 640 F.3d

at 1321. Thus, “[ijrGilbertand subsequent decisions, the Eleventh Circuit has made clear that an error
application of the sentencing guidelines . . . does not constitfi@damental miscarriage of jist' or
satisfy the'actual innocenceexception to the procedurdefault doctrine and are therefore subject to the
ordinary rules of procedural default, as long as the sentence imposedolo®eceed the statutory
maximum sentence that would have beppliad absent the error.’Allegree v. Carr No. 2:11CV142

22

A}

in



cause for not raising the claim of error on direct appedlactual prejudice from the afied

error!” Id. (alterationand emphasis original) (quotingLynn v. United States, 365 F.3d 1225,

1234 (11th Cir.2004) To show cause for procedural default, a defendant must show that “some
objective factor external to the defense prevented [hirhjocounsel from raising his claims on
direct appeal and that this factor cannot be fairly attributable to [defesidawn conduct.”
Lynn, 365 F.3d at 123gcitations omitted)

Construing his claims broadly, Roberson appears to argue that thesGould excuse
his procedural fault due to MHarrisoris allegedly ineffective assistance. (D@28 pp. 10—
12.) To be certain, aneritorious claim of ineffective assistance of counsel can constitute cauge

to excuse a procedural defaultnited Statey. Nyhuis 211 F.3d 1340, 1344 (11th Cir. 2000).

However,as the Eleventh Circuit has explainadjefendant does not clear the procedural default
hurdle merely by invoking the phrase “ineffective assistance” or makingusamgl allegations
about coundss performance

In order to [excuse procedural default], however, the claim of ineffective
assistance must have meriGrgene v. United State880 F.2d 1299, 1305(11th

Cir. 1989).] To determine whether it does, we must decide whether the arguments
the defendant alleges his counsel failed to raise were significanglenounave
affected the outcome of his appeal. Miller v. Dugger, 858 F.2d 1536, 1538 (11th
Cir. 1988). App#ate counsel is not ineffective for failing to raise claims
“reasonably considered to be without merit.” _Alvord v. Wainwright, 725 F.2d
1282, 1291 (11th Cir. 1984).

As discussed belowat length Robersordoes not raise a meritorious claim of ineffee

assistance of counselAt the very least, it was reasonable for Miarrisonto consider that

TMH, 2012 WL 6042198, at *2.3(M.D. Ala. Oct. 23, 2012jciting Gilbert, 640 F.3d at 1306vicKay,
657 F.3dat 1200;Bido v. United States, 438 F. App746, 748 (11th Cir. 2011); Orso v. Unitethies
452 F. App'x 912, 91415 (11th Cir. 2012))report and recommendation adopted by 2012WL 6042196
(M.D. Ala. Dec. 4, 2012)see alsd-rank v. United States, No. CR 1035, 2012 WL 12969683, at *3
(S.D. Ga. Oct. 18, 201Z)he Eleventh Circuit ha®jected the notion that “a@l innocence” can apply to
a Quidelines enhancemgnt
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challengingRoberson’s firearms enhancemerduld be without merit. FurtheRobersorhas
failed to show that any argumentér. Harrison supposedly shoulthave made would have
affected the outcome of his case

In short, Robersonhas failed todemonstratehe “cause and prejudice” necessary to
excuse his procedural defauBecause he failed to directly appeal his firearm enhancemment
cannot now claim through a Section 2255 Motion that this Court emreits Guidelines
calculation. This provides yet another reason for the CouBi$d1ISS Roberson’s firearms
enhancement claims.
I. Roberson’s Claims that Mr. Harrison Rendered Ineffective Assistance

A. Standards for Roberson’s Ineffective Assistance Claims

Criminal defendants have a right to effective assistance of counsel aticdll stages of

the proceedings. Strickland v. Washington, 466 U.S. 668;888984). This right extends to

the entryof a guilty plea,Hill v. Lockhart, 474 U.S. 52, 58 (1985), and during sentencing

proceedingsGlover v. United States, 531 U.S. 198, 202 (2001). Furthermore, the right t

effective assistance of counsel includes the right to representation freedndicts of interest.

Cuyler v. Sullivan, 446 U.S. 335, 3480 (1980). Adefendari guilty plea, appeal waiver, or

collateral attack waiver does not preclude an ineffective assistance of counsgirelaiised on

an involuntary and unintelligent plea. United States v. Pué¢thietmdq 794 F.3d 1278, 1281,

1285 (11th Cir. 2005).

To prevail on a claim of ineffective assistance of courlRehersonmust demonstrate
(1) his counseék performance was deficient, i.e., the performance fell below an objectiv
standard of reasonableness, and (2) he suffered prejudice as a result of that defic

performance.Strickland 466 U.S. at 6886. “If a petitioner cannot satisfy one prong, we need
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not review the other prong.” Duhart v. United States, 556 F)>Afp7, 898 (11th Cir. 2014).

Thus, ifRobersorcannot show prejudice, the Court need not determine whieithalegations
showthathis counsek performance fell below an objective standard of reasonableness.

The deficient performance requirement concembéther counséd advice was within
the range of competence demanded of attorneys in criminal cddifls. 474 U.S. at 56. There
is a strong presumption that counsetonduct fell within the range of reasonable professional

assistance Davis v. UnitedStates 404 F. Appx 336, 337 (11th Cir. 201(per curiam)(citing

Strickland 466 U.S. at 686). “It is petitioniar burden to establish that counsel preformed
outside the wide range of reasonable professional assistanceaking‘errors so serioushat
[counsel] failed to function as the kind of counsel guaranteed by the Sixth Ameridment

LeCroy v. United States/39 F.3d 1297, 1312 (11th Cir. 20X4j)teration in originalYquoting

Butcher v. United States, 368 F.3d 1290, 1293 (11th Cir. 200f3).court deciding an actual

ineffectiveness claim must judge the reasonableness of camuaoBallenged conduct on the facts
of the particular case, viewed as of the time of cousiseinduct.” Strickland 466 U.S. at 690.
Further, retrospective judali scrutiny of couns& performance “must be highly deferential”
and must “eliminate the distorting effects of hindsight” at 689. “In evaluating performance,
‘counsel is strongly presumed to have rendered adequate assistance and manidicaltt sig
decisions in the exercise of reasonable professional judgmebeCroy, 739 F.3d at 1312
(quotingStrickland 466 U.S. at 690).

“Showing prejudice requires petitioner to establish a reasonable prob#imalifyout for
counsels unprofessional errors, the result of the proceeding would have been diffeleént.”
(citation omitted). “The prejudice prong requires a petitioner to demonstrdtesethausly

deficient performance of his attorney prejudiced the defenkk.at 1312-13. “The likelihood
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of a different result must be substantial, not just conceivable.” Harrington hteRi662 U.S.

86, 112 (2011). A reasonable probability of a different result “is a probabilitycieumtfito
undermine confidence in the outcomé&trickland 466 U.S. 8694.

Additionally, a movant is not entitled to habeas relief “when his claims are merely
conclusory allegations unsupported by specifics or contentions that in thef theerecord are

wholly incredible.” Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1@#4jions omitted)

“The allegations must be factual and specific, not conclusory. Conclusory alfeggate simply

not enough to warrant a hearing.” Chavez v."¥&ta. Dept of Corr, 647 F.3d 1057, 1061

(11th Cir. 2011) (citingSan Martinv. McNeil, 633 F.3d 1257, 1271 (11th Cir. 20L1)For a

movant proceedingro se, the court will liberally construe the pleading, but he or she “must
suggest (even if inartfully) that there is at least some factual supportlma it is not enough

just to invoke a legal theory devoid of any factual basis.” Jones v. Fla. Parole &or8ihF.3d

1105, 1107 (11th Cir. 2015). “An evidentiary hearing may be necessary where the matsrial 3
are in dispute, but a [movant] is not entitled to an evidgnkiaaring when his claims are merely
conclusory allegations unsupported by specifics.” Pugh v. Smith, 465 F.3d 1295, 1300 (11th (
2006) (citations omitted). Stated another way, “if a habeas petition does net aétfleggh
specific facts, that if theyere true, would warrant relief, the petitioner is not entitled to an

evidentiary hearing.”Chavez 647 F.3d at 1060 (citing Allen v. SgdFla. Dept of Corr, 611

F.3d 740, 763 (11th Cir. 2010) Futher, because solemn representations at a pleanhdnria
defendant, his attorney, and the prosecutor “carry a strong presumption of aedt{constitute
a formidable barrier in subsequent collateral proceedings,” a meviatér “presentation of

conclusory allegations unsupported by specifics isestilbp summary dismissalBlackledge v.
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Allison, 431 U.S. 63, 7374 (1977) (citingMachibroda v. United State868 U.S. 487, 4996

(1962); Price v. Johnston, 334 U.S. 266, 286—-87 (1948)).

B. Analysis ofRoberson’s Ineffective Assistanc€laims

Roberson contendthat Mr. Harrison should have objected to the tdevel firearm
enhancemento his offense level under Section U.S.S.G. § 2D1.1(b)(@oc. 328, p. 10.)
Roberson’s ineffective assistandaims arise out of the same misconceptiasdis direct claims
against the firearms enhancement. He believes that the firearm enkaheeas based on the
state charges pending against him rather than his relevant condustciasth He claims that Mr.
Harrison should have pointed out to the Cdhat the charges were “pending and no resolution
was found” and that Roberson was presumed “innocent until proven guiltyé state charges.
(Id.) As explained above, the Court was well aware that the state charges Bgagrson were
still pending and that Roberson had not been adjudicated guilty of those cha&je§ @9, 31.)
Further, the PSI explained that the charges in Telfair County wouldead docketed upon
sentencing in Roberson’s federal cadd. 4t 31.) Probation Officer Skaipagave Roberson no
criminal history points, enhancements, or otheditions to his Guidelines calculation due to the
fact that Roberson had state charges pending against(Bieeid. at { 29.) Probation Officer
Skarupa based the Secti®dD1.1(b)(1)offense level enhancement not on the state charges or any
other criminal history but on the facts recited in the PSI as to Robers@erisetonduct. Id. at
1 12 (Therefore, for the purpose of guidelisalculations, Roberson ist@buted with 1.4
kilograms ofiice’ and possessing twioearms in connection with quantities of drtiyg$. Further,
Judge Wood ordered Roberson’s sentence to run concurrent with any sétttiahogght be
imposed with regard to the Clayton Coungise and the TelfalCounty casg (Doc. 330, p. 12

(emphasisadded.) Thus, there was no need for Mr. Harrison to point out to the Court that
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Roberson had not beerufad guilty of the state charges and any argument to the contrary borde
on delusional.

Moreover, Mr. Hargon did not render ineffective assistance of counsel by declining tg
object to theSection2D1.1(b)(1) enhancement. Roberson’s argumtentee contrary arélind
to the actual facts of his case, ignore his @tatement@&nd the uncontrovertestatement®f
others, and disregard the fundamental operation of the Guidelines. In adBitbarson
testifiedat the plea hearinthat he was satisfied with MHarrisons services and that he had no
complaints about MrHarrisonwhatsoever. [oc. 331, p. 10. Therefore, theCourt should
reject Roberson’s attempts to contradict his own sworn testimony and pleaghskeciarations.
SeeBlackledge 431 U.Sat 73—74 §olemn representations at a plea hearing by a defendant, h
attorney, and the prosecutor “carry a strong presumption of verity” and itotest formidable
barrier in subsequent collateral proceedingisi'sa movants later “presentation of conclusory
allegations unsupported by specifics is subject to summary disnissal”

As laid out in detail bove, he sentencing phase of Roberson’s casgirmsthe validity
of the firearm enhancement andhus, the reasonableness of Mrdarrison’s representation.
Again, in the PSI, Probation Officer Skarupa explained that Roberson twice possessdeda |
in pistol in close proximity to significant amounts of illegal drugs which Rameagimitted he
possessed with the intent to distribu(®SI, 117, 11.) Robersostated at the sentencing hearing
that hehad the opportunity to read and review the PSI and discuss it with Mr. Harrison, ar
Roberson personally stated that he had no objections to the factual statements in {D®®SI
330, p. 3.) Under these facts and the abmtexl Eleventh Circuit precedt, it would have been
foolhardy for Mr.Harrisonto object to the twadevel enhancement under SectidDl1.1(b)(1).

Mr. Harrisonhad no obligation to advance an argument that had no legal rDéait-Boyzo v.
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United States294 F.App’'x 558, 560 (11th €. 2008)(per curiam)(counsel not ineffective for
failing to pursue a non-meritorious issue.)

Furthermore if Mr. Harrison had objected to the distribution enhancement, he would
have jeopardized the plea agreement and the benefits that Rotersiad from it including
the reduction in Roberson’s offense level for acceptance of responsiitigitionally, despite

the daunting facts and precedent that Roberson’s case presented, Mr. Harrison didlpdatysit

during the sentencing hearing. Rather, he advanced numerous arguments for a sdotence he

the Guidelines range arfdghlighted the mitigating evidence in Roberson’s case including his
contrition and cooperation. (Doc. 330, pp99 This strategy would have been significantly
threatened Y Mr. Harrison advancing a dubious argument that Roberson did not possess
firearm in connection with his drug distribution activities. While Mr. Harrisefffgrts were not
successful in obtaining the bele@uidelines sentence thedunselargued for, they did compel

Judge Wood to sentence Roberson at the low end of the Guidelnges

No competent attorney would have argued that Roberson could not receive a firearm

enhancement because the state charges against him had not yet been adjudicéteah Su
argument would contradict even an elementary understanding of the Guidelines and th
operation. Thus, Roberson has failed to establisiHdimison’sefforts fell outside of theange
of competence demanded of attorneys in criminal cdd#ls.474 U.S. at 56.

Moreover, even if MrHarrisonhad rendered ineffective assistance, Roberson fied fa
to demonstrate prejudice. As laid out in detail above, Roberson’s relevant conduct inethis c
clearly qualifies him for Section 2D1.1(b)(1)’s twelevel enhancement for possession of a
firearm. Even now, other than conclusory and misplaced allegations, he fails to expldie w

should not have received the enhancement in his offense level. He doesdifay dispute the
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fact that he posssed a firearm during his participation in the drug distribution conspiracy}
Therefore, Roberson has failed to show a reasonable probability that the outcomeasehis
would have been different if Mr. Harrison had objected to the firearrmeaheent.

For all of these reasons, the Court shd@NY Roberson’s claims that his trial counsel
rendered ine#ctive assistance of counsel.
[I. Robersoris Claim to a Mitigating Role Reduction

The United State Sentencing Guidelines provifle a derease in a defendastoffense
level when thedefendant plays minimal or minor role in any criminal activity. Specifically,
Section 3B1.2 provides:

Based on the defendasit'ole in the offense, decrease the offense level as follows:

€)) If the defendat was a minimal participant in any criminal activity,
decrease by 4 levels.

(b) If the defendant was a minor participant in any criminal activity,
decrease by 2 levels.

In cases falling between (a) and (b), decrease by 3 levels.
U.S.S.G. § 3B1.2.

Prior to Roberson’s sentencing, thinited States Sentencing Commissi@vised the
commentary to Section 3B1.2 but not the language of the actual Guidelines provgsen.
U.S.S.G. gp. Csupp., amend. 794discussing theevisedcommentary) Amendment 794
which became effective on November 1, 20h%de several revisions, including addintnan-
exhaustive list of factotsthat the court should consider in determining whether to apply thg
adjustment.ld. Under the revisedersion of the commentary,

[i] n determining whether to apply [a minimal or minor participant adjustment] or

an intermediate adjustment, the court should consider the following non
exhaustive list of factors:
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() the degree to which the defendant understood the scope and stréicture o
the criminal activity;

(i) the degree to which the defendant participated in planning or
organizing the criminal activity;

(i) the degree to which the defendant exercised decisiaking
authority or influenced the exercise of decisimaking authaty;

(iv) the nature and extent of the defendsnparticipation in the
commission of the criminal activity, including the acts the defendant
performed and the responsibility and discretion the defendant had in
performing those acts;

(v) the degree to wbh the defendant stood to benefit from the criminal
activity.

U.S.S.G. 8§ 3B1.Zzmt. n.3 The Commission also added commentary thlhé fact that a
defendant performs an essential or indispensable role in the criminal activihotis
determinative. Id. Rather, such a defendant may receive a mitigating role adjustment if he
“substantially less culpable than the average participant in the criminal dctidity.

The Eleventh Circuit has held that these amendments to the commentary aymglarif
and not substantive amendments and tthet amendmas, thereforeapply retroactively on

direct appeal. United States v. Cruickshank, 837 F.3d 1182, 1194 (11th Cir. Z@it&)ion

omitted) However, theCourt also stated that the amendmehtsntinue © embrace the
approach that the Eleventh Circuit took in itdeading caseconcerning Section 3B1.Rnited

States v. De Vargrl75 F.3d 930, 945 (11th Cir. 1999d. at 1192-94. Robersorappears to

argue thatAmendment 794 was implemented after his PSI and sentence and that the Cg
should apply it retroactively to reduce his senteng®oc. 328, pp. 1619) However,
Amendment 794 went into effect on November 1, 2015, prior to Roberson’s PSI on Decembe

2015, and his sentencing hearing on January 14, 2016. Thus, the Court has already consig
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Roberson’s sentence under the updated version of the commentary. Moreover, the Court sh
rejectRoberson’slaim fora minor role reductioseveral reasons.

A. Robersonis not Entitled to a Section 3B1.2 Reductiordnder any Version of
the Commentaryto the Guidelines

The facts ofRoberson’scase in no way warrant theinor role reduction When
determining a defenddstrole in the offense, a districtu “must measure the defendantole
against the relevant conduct for whidte] has been held accountablde Varon 175 F.3d at
940. “In other words, the district court must assess whether the defendant is a minon@l mini
participant in relatiorto the relevant conduct attributed to the defendant in caileglfhis] base
offense level. Id. at 941. Probation Officer Skarupa only attributed to Roberson thenite
pistols that werseizedfrom him and the ice that Roberson discussed persor@gkepsing with
Defendant Smith. (PSY 12.) Thus, Skarupa “conservatively” attributed Roberson oviti
the drugs and firearms that Roberson directly posses@ddat 1 7, 9,11, 12) The Court
adopted this attribution at the sentencing hearing. (Doc. 330, pB&cpuse the Court only
considered Robersavactual drugpossessioras relevant condu@nd not the conduct of his
coconspiratorshe cannot point to the larger conspiraéyhis ceDefendantsaand arguehat he
played a minimal role relative to thiarger enterprise United States \Ellwood, 188 F. Apfx
935, 942 (11th Cir. 2006) (per curiafejting De Varon, 175 F.3d at 944).

Given thatRobersorwas only held accountable for the drugpbssessedheCourt was
well within its discretion to conclude thRobersorplayed a significant or importanble as to
those drugs.ld. Indeed,when consideringhe factors in the revised commentary to Section
3B1.2, it would be absurd for the Court to find tf&dbersonplayed a minimal rolen the
relevant transactionsRobersornwasthe direct supplier oice who provided Defendant Smith

with up to half an ounce of icen a weekly basifor one month. (PS| {1 10.) He waswice
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found to be indirect possession fosignificant quantities of ice as well asash, firearmsand
other tools of the drug trade.ld( at { 6-12.) Finally, Roberson was caught discussimg
receipt of a large quantity of iceith Defendant Smithencouraging Smith to purchase the drug,
and pointediytelling Defendant Smith,You need to hang out with me morehustle more shit
and make more goddamn money than you can shake a stickdaiat (9.)

In light of the undisputed facts before the Court at sentenBlogersors argument that
the Court should have reduced his offense level by two levels under Section 3B1.2bhasno
in law or fact. Thus, the Court shodldENY this claim on the merits.

B. RobersonCannot Raise hisGuidelines Claim in his Section 2255 Motion

Moreover,even ifRobersors claim that that the Court should have reduced his offense
level under Section 3B1.2 had merit, he cannot raise that argument in his Section 2255 Mot
As explained aboveSection2255 is nointended to béa substitute fodirect appeal,and thus,
non-constitutional claims‘can be raised on collateral review only when the alleged erroj
constitutes dfundamental defect which inherently results in a complete miscarriage icEjust
[or] an omission inconsistent with the roentay demand of fair procedure” Burke 152
F.3d at 1331 (alteration in original) (quoting Reed 512 U.S.at 348. Further, fa]ny
miscalculation of the guideline range cannot be a complete miscarriagstiog jnecause the
guidelines are advisory. Spencer 773 F.3dat 114Q Robersors claim that the Couhould
have appliedSection 3B12 at his sentencingearingis not a constitutionabne. Furthemore,
this clam does not indicate that he sufferadcomplete miscarriage of justice tivat hs
sentencing proceeding was tainted by an omission inconsistent with the rudyngemiands of
fair procedure. Thus, becauseguideline miscalculation claimsare not cognizablehrough

Section 2255, the Court muBtSMISS Roberson’s claim
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C. Robersoris Collateral Attack Waiver Bars his Claim that the Court Erred at
Sentencing

Thecollateral attack waiver iRobersons plea agreemempirovides yetanother barrier to
this claim. As laid out in detail above, given the information regarding Robersotiateral
attack waiver in his plea agreement and his discussion of the waiver with Judge Wagdduri
Rule 11 colloquy, the waiver is valid and enforcealtaving found the collateral attack waiver
to be valid, the Court turns to the question of whetihe waiver cover Roberson’sargument
that the Courterred byfailing to give him a downward departure for his role in the offense
Through theplain language of the collateral attaskiver, Robersoragreed not to collaterally
attack his conviction and sentence, including through a Section 225 nfatioany ground and
by any method. (Doc. 246, p. 8) The“only exceptioi allows Robersorto file claims based
on ineffective assistance of counseld.)( Thus, Robersos’ collateral attack waiver chely
covers his claim that the Court erred in calculatingGusdelinesrangeand in effectprovides
yet another reason for the Court @SMISS Roberson’s claim thathe Courterred by not
granting him a mitigatingole reduction

D. Roberson Procedurally Defaulted hisMitigating Role Claims by Failing to
File an Appeal

Moreover, Roberson waived his claim that the Court should have given him a ngtigatir]
role reduction because he did not challenge his sentence on appeailoctme of procedural
default isdetailedabove in the analysis of Roberson’s firearm enhancement claims and need i
be rehashed herein. Psticcinctly Roberson did not file any appeal in this case, ‘and
defendant generally must advance an available clggdléo a criminal conviction or sentence on
direct appeal or else the defendant is barred from presentingdimatin a § 2255 proceeding.”

McKay, 657 F.3d at 1196.A showing of “cause and prejudice” can overcome a defendant’g
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default. Id. However, Rberson makes no effort to demonstrate cause and prejudice as to |
failure to appeal the issue of a mitigating role reduction. He does not clginmeffective
assistance of counsel or other barrier prevented him from raising this issppeah aThus, he
cannot now raise the issue through a Section 2255 Motion.

For all of these reasons, the Court shaDISMISS Roberson’s claim thathe Court
erred by failing to reduce his offense level by two levels under Sectio2.3B1
IV. Leave to Appealin Forma Pauperisand Certificate of Appealability

The Court should also deobersorieave to appeah forma pauperis and a Certificate
of Appealability. ThoughRobersorhas, of course, not yet filed a notice of appeal, it is proper to
address these issues in the Ceudrder of dismissal. Pursuant to Rule 11 of the Rules
Governing Section 2255 Case&he district courtmust issue or deny a certificate of
appealabilitywhen it issues a final order adverse to the applitémnphasisadded; seealso
Fed. R. App. P. 24(a)(3) (trial court may certify that appeal of party proceedifmgma
pauperisis not taken in good faitibefore or after the notice of appeal isdile

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, ¢

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appedtse factual allegations are clearly baseless or the lega

theories are indisputably meritlessleitzke v.Roberson490 U.S. 319, 327 (1989); Carroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993An in forma pauperis action is frivolousand thus

not brought in good faith, if it iSwithout arguable merit either in law or fdct.Napier v.

35

i

S

91

DUS




Preslicka 314 F.3d 528, 531 (11th Cir. 2008ke als@Brown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is issued. tificater of
appealability may issue only if the applicant makes a substantial showing dficd dea
constitutional right. The decision to issue a certificate of appealability redaimeoverview of

the claims in the habeas petition and a general assessment of theit nvities-El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaaeshow
“that jurists of reason could disagree with the district t®udsolution of his constitutional

claims or that jurists could conclude the issues ptedeare adequate to deserve encouragement

to proceed furthet. Id. “Where a plain procedural bar is present and the district court is corre¢

to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erredn dismissing the petition or that the petitioner should be allowed to proceed further|

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000)This threshold inquiry does not require full sateration of the factual
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysisRdberson’s pleadingandthe Governmens Response
and applying the Certificate of Appealability standards set fortheglibere are no discernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendation and deolesrsona
Certificate of AppealabilityRobersons advised that he “may not appeal the denial but may seek
a certificate from the court of appeals under Federal Rule of Appellate Proc@dur&kale

11(a), Rules Governing Section 2255 Cases in the United States District Gewnttseermore, as
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there areno nonfrivolous issues to raise on appeal, an appeal would not be taken in good faif
Thus, the Court should likewiS28ENY Robersorin forma pauperis status on appeal.
CONCLUSION

For the abowestated reasons RECOMMEND the CourtDENY Roberson’sViotion to
Vacate, Set Aside, or Correct his Sentence. ([388) Further, IRECOMMEND that the
Court DIRECT the Clerk of Court ta€CLOSE this case and enter the appropriate judgment of
dismissal. Additionally, the Court shouRENY Robersora Certificde of Appealability andn
forma pauperis status on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendatiorsientered. Any objections asserting that the Magistrate Judge failed tcsaddrg
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual findings or legal conclusions of the Matgisudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraiea
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objecti@enmade and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appéa Magistrate Judge report and recommendation directly to the United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
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judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon Roberson and Respondent.
SO ORDERED and REPORTED and RECOMMENDED, this 11th day of April,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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