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H et al v. Hoff et al Do¢.

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

NATHAN SMITH,
Plaintiff, CIVIL ACTION NO.: 2:17cv-8

V.
MS. FNU HOFF; KAREN BREDESEN

MAURY; LISA JACOBS; RICHARD LONG;
THOMAS KANE; and KATINA WHEELER

Defendants

ORDER
Plaintiff, who is currently housed in the Mcintosh County Detention Center in Darien

Georgia, filed a Complaint pursuant to 42 U.S.C. § 188&@Bivensv. Six Unknown Named

Agents of Federal Bureau of Narcotic$03 U.S. 388 (1971). (Doc. 1.) Along with his

Complaint, Plaintiff filed a Motion to Proceéd Forma Pauperis. (Doc. 2.) For the reasons set
forth below, the CourDEFERS ruling on Plaintiff's Motion andDIRECT S Plaintiff to amend

his Complaint withirfourteen (14) days of the date of this Ordér.

! The Court notes that the names of two othaetates appearrnothe Complaint. oc. 1.) Notably,
however, neither of these other inmates pasl a filing fee or filed a Motion to Proceed forma
pauperis. Moreover, Eleventh Circuit Court of Appeals’ precedprthibits multiple prisoners from
proceedingn forma pauperis in the same civil actionSeeHubbard v. Haley262 F.3d 1194, 11988
(1lth Cir. 2001). Thereforethe Court will address the inmates’ attempts to proceed in one cause of actig
at the frivolity review stage, artie other inrates listed in the complaintill not be included as plaintiffs
in this lawsuit Any inmateother than Plaintiff Nathan Smitthesiring to bring suit againfiefendants
must initiate a separate action by submitting a signed complaint andpaiffiegthe applicable filing fee
or filing a motion to proceeih forma pauperis. Seeid.; LocalR. 4.1.
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BACKGROUND

In his Complaint, Plaintifsserts he is near the completion date of his federal sentenc
Plaintiff asserts he has a violent histaand an extensive criminal record (Doc. 1, p. 1.)
Plaintiff maintains he was sent tiee Dismas Charities, Inc., halfway house for treatment of his
mentalhealth issues, but thessues were not addressetlié to a systematic neglect[.]1d()
Plaintiff requests an emergency protective ordieecting Defendants to obtain adequate mental
health services for Plaintiff prior to his release from custody in March 20d.7at {p. 2.)

DISCUSSION

Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statement of all of his assets and shoabikty to pay the
filing fee and also inades a statement of the nature of the action which shows that he is entitlg
to redress. Even if the plaintiff proves indigence, the Court must dismisstibe #hat is
frivolous, malicious, or fails to state a claim upon which relief may be gran?&lU.S.C.
88 1915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8§ 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Court must dismiss a complaint, or any portiometbig that is frivolous, malicious, or fails to
state a claim upon which relief may be granted or which seeks monetary refied ftefendant
who is immune from such relief. 28 U.S.C. § 1915A(b).

When reviewing a Complaint on an application to procaddrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .

a short and plain statemeotftthe claim showing that the pleader is entitled to relief.”); Fed. R.

D
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Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(B) is ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(Boveyned by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complaint contairii&suffactual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labelsidaconclusions, and a formulaic recitation of the
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentionschearly baseless.”Bilal, 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, te Court must abide by the losganding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys aind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quotthg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintitfirepresented status will not excuse

mistakes regarding procedural ruldglcNeil v. United States508 U.S. 106, 113 (1993) (“We




have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excuse mistakes by tt®who proceed without counsel.”).

Plaintiff's Complaint was not submitted on the form complanggmers are to use when
filing 42 U.S.C. § 1988r Bivenscauses of action in this Court. TBeurtDIRECTStheClerk
of Court to provide Plaintiff with @roper blankprisoner civil rights complairform. The Court
alsoDIRECTS Plaintiff to complete this form withifiourteen (14) days of this Order and to
pay special attention to the questions this forms asks. In addition, Plaintiff sedidemustset
forth allegations indicating that his constitutional rights have been violated yamdhdm his
rights have been violatedSeeBivens 403 U.S.at 388 (“To state a claim unddBivens a
plaintiff must allege that a federal actor deprived him of some constitutional’)icglde also

Hale v. Tallapoosa Cty50 F.3d 1579, 1582 (11th Cir. 199%) Order to state a claim for relief

under Section 1983, a plaintiff must satisfy two elements. First, a plaintiff mug gliat an act
or omission deprived him “of some right, privilege, or immunity secured by dmst@utionor
laws of the United @tes.” Second, a plaintiff must allege that the act or omission was
committed by “a person ang under color of state law.”) Moreover, Plaintiff must include
sufficient specificity to satisfy thabovedescribedstandard of review.

In addition, while Plaintiff has submitted an Application to Prodeeldorma Pauperis,
he has submitted handwrittenform which is not the form the Court wishes for prisoners to use
when seeking to proceed before this Court. To this end;abetDIRECTS the Clerk of Cout

to provide Plaintiff with a blank copy of the application to prodeddrma pauperis form which

asks prisoneplaintiffs questions about their inmate trust accounts on page 2 of this applicatiopn.

The Courtlikewise DIRECTS Plaintiff to resubmit his @plication using that formwithin

fourteen (14) days of this Order.

>




CONCLUSION

For the above stated reasons, the CO&FERS ruling on Plaintiff's Motion to Proceed
in Forma Pauperis. The CourtDIRECTS Plaintiff to amend his Complaint arid submit the
appropriate form on which to move to proceedorma pauperis within fourteen (14) days of
the date of this Order. Should Plaintiff fail to abide by these directives, tine @il dismiss
this case for failure to prosecute and failure to follow a court order. Conet DIRECTS the
Clerk of Court to forward to Plaintiff a blank copy of the prisoner civil rightsnfcomplaint and
a blank copy of the appropriate form for application to proceéal ma pauperis for prisoners.

SO ORDERED, this2ndday ofFebruary, 2017.
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R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




