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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
RANDALL T. SELLARS,
Plaintiff, CIVIL ACTION NO.: 2:17cv-31

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Securjty

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff contests the decision of Administrative Law Ju&jehard Furcolq“the ALJ”
or “ALJ Furcold) denyinghis claim fora period of disability and disability insuranikenefits
(Doc. 1.) Plaintiff urges the Court to reverse the ALJ’s decision and dwartlenefits, or in
the alternative,for other relief as may be deemed appropriate. Defendant asserts t
Commissioner’s decision should be affirmed. (Doc 9or the reasons which follow, I
RECOMMEND the CourtAFFIRM the decision of the CommissiondralsoRECOMMEND
that the CourDIRECT the Clerk of Court to enter the appropriate judgment of disméssib
CLOSE this case

BACKGROUND

On January 152013, Plaintiff protectively filed Title Il applications for a period of
disability and disability insurance benefitaslleging disability beginningon June 24, 2011
(Doc.10-2 p.16.) After her claim was denied initially and upon reconsideration, Plaintiff filed
a timely request for a hearing. On January 21528%ideo hearing was held #J William

Davenport On November 3, 2015, ALJ Furcolo held a supplemental video heariwdich
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Plaintiff, represented by counsel, appeared and testifi@runswick Georgia, while the ALJ
presidedover the hearingn SavannahGeorgia Kenneth L Bennett, a vocational expert, also
appeared at the hearindgld.) ALJ Furcolo found that Plaintiff washot disabled within the
meaning of the Social Securifjct, 42 U.S.C. 88 30&t seq. (the “Act”). (Id. at p. 25.) The
Appeals Council denied Plaintif request for review of the ALJ’s decision, and the decision of
the ALJ became the final decision of the Commissioner for judicial reviglvat(pp. 2—3.)

Plaintiff, born onJuly 21, 1961 wasfifty -four (54 years old when ALJurcolo issued
his finaldecision. (Id. at p. 24.) Plaintiff has a high school educatiand has obtained a college
degree (Id. at pp. 24, 7§. Further, hehas relevant past work experienage aretail store
manager and insulation supervisold. @t p. 23.)

DISCUSSION

The ALJ’s Findings

Title 1l of the Act defines “disability” as the “inability to engage in any sasal
gainful activity by reason of any medically determinable physical or mentairimgra which
can be expected to result in death or which has lasted or can be expected to lesttiouaus
period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The Act qualifies the definitig
of disability as follows:

An individual shall be determined to be under a disability onhjsfphysical or

mental impairment or impairments are of such severity that he is not only unable

to do his previous work but cannot, consideriigs age, education, and work

experience, engage in any other kind of substantial gainful work which exists in

the national economy . . ..
42 U.S.C. 8§ 423(d)(2)(A). Pursuant to the Act, the Commissioner has establishedtadive
process to determine whether a person is disabled. 20 C.F.R. 88 404.16220;Bowen V.

Yuckert 482 U.S. 137, 140 (1987).




The first step determines if the claimant is engaged in “substantial gainful activity.
Yuckert 482 U.S. at 140. If the claimant is engaged in substantial gainful activity, then benef
are immediately deniedld. If the claimant is not engaged in such activity, then the secong
inquiry is whether the claimant has a medically severe impairment or combination
impairments as defined by the “severity regulation.” 20 C.F.R. 88 404.1520@&)20(c);
Yuckert 482 U.S. at 14811. If the claimant's impairmerdr combination of impairments is
considered severe, then the evaluation proceeds to Step Three. The thirdgsiegs a
determination of whether the claimant’'s impairment meets or equals one of the ierairm
listed in the Code of Federal Regulations (“the Regulations”) and acknowldagethe
Commissioner as sufficiently severe to preclude substantial gainfwitycti20 C.F.R. 88

404.1520(d),416.920(d); 20 C.F.R. Pt. 404, Subpt. P. App._ 1; Phillips v. Barnhart, 357 F.3

1232, 1238 (11th Cir. 2004)If the impairment meets or equals one of the listed impairments

the plaintiff is presumed disabled. Yuckert, 482 U.S. at 141.

If the impairment does not meet or equal one of the listed impairments, the sequent
evaluation proceeds to the fourth step. At Step Four, a determination is madeheshter the
impairment precludes the claimant from performing past relevant work, i.etherhthe

claimant has the residual functional capacity (“RFC”) to perform past ré¢lexak. Id.; Stone

v. Comm’rof Soc. Se¢.503 F. App’x 692, 693 (11th Cir. 201@)er curiam) A claimant'sRFC
“‘is an assessment . . . of the claimant’s remaining ability to do work déspitapairments.”

Stone 503 F. App’xat 69394 (ellipsis in original) (quoting Lewis v. @ahan 125 F.3d 1436,

1440 (11th Cir. 1997)). If the claimant is unable to perfbarpast relevant work, the final step
of the evaluation process determines whether is ableadjustto other work in the ational

economy, considering hexge, educatim, and work experience Phillips, 357 F.3d at 1239.
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Disability benefits will be awarded only if the claimant is unable to perforinerowork.
Yuckert 482 U.S. at 142.

In the instant caseALJ Furcolo followed this sequential process to determine that
Plaintiff has not engageh substantial gainful activity sincéune 24, 2011the alleged onset
date. (Docl10-2 p.18) At Step Two, the ALJ determined that Plairgifliopathic pulmonary
arterial hypertension, primary pulmonary hypertension, and systemic hypertemsoa
considered “severe” under the “severity regulation(ld. at pp. 1819 (citing 20 C.F.R.
8§ 404.1520¢)).) At the next step, the ALJ determined thaine of Plaintiff's medically
determinable impairmentsr combination of impairmentmet or medically equad a listed
impairment under the Regulationsid.(at p 19 (citing 20 C.F.R. 88 404.1520(d), 404.1525,
404.1526))

In determining Plaintiffs RFCALJ Furcolofound thathe muld performthe full range
of sedentary work as defined in 20 C.FR.404.1567(a (Id. at mp. 19-23) Physical
examinations of Plaintiff were “unremarkablahd Plaintiff's symptoms are “wedlontrolled,”
but givenPlaintiff’'s pulmonary arterial hypertension, as substantiated dgvidence of record,
the ALJ concluded that Plaintiffs medical condition “ultimately limits [him] to sedgntar
exertion.” (d. at p. 21.) A sedentary work profilenits Plaintiff to “lifting no more than 10
pounds at a time and occasionally lifting or carrying” things filles and small tootsthis work
profile involves sittingbut also occasional walking and standing0 C.F.R.8§ 404.1567(a).
Based on the evidence submittéd,J Furcolo found Plaintiff fully capable otedentarywork
and declined to add further limitations. (Doc. 10-2, pp. 19-23.)

At Step Fourthe ALJfoundPlaintiff unable to perfornhis past relevant worksa retail

store managesr insulation supervisdrecause both jolexceeded the sedentary exertional level




(Id. at p. 23—24) However,considering Plaintiff's age, education, work experience, and RFC,
ALJ Furcoloconcluded at the fifth and final step that Plaintiff could perfte occupation of
telephone solicitor, a job compatible with sedentary exethiahexists in significant numbers in
the national economy.ld. at pp. 24-25.)
Il. Issues Presented

Plaintiff contends the ALJailed at Step Thredo apply the correct Social Security
standatls and regulations, specifically as to his finding that Plaintiff's condition diagneet or
equal a listed condition under the Regulations. (Doc. 12, p. 2; Doq. 113) Plaintiff also
contends that the ALJ’s decision was contrary to the substamtddnce, specifically as the
weight ALJ Furcolo afforded the opinions of the examining medical consultant,ngreati
physician, and nurse practitionetd.
II. Standard of Review

It is well-established that judicial review of social security cases is limited to questions (
whether the Commissioner’s factual findings are supported by “substantidneg|” and

whether the Commissioner has applied appropriate legal standards. Cornelius/an,S2M6

F.2d 1143, 1145 (11th Cir. 1991); Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990).

reviewing court does not “decide facts anew, reweigh the evidence orebsis judgment for

that of the CommissioneDyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005). Even if the

evidence preponderates against the Commissioner’s factual findings, the osuraffim a
decision supported by substantial evidenick.

However, substantial evidence must do more than create a suspicion of the existencq
the fact to be proved. The evidence relied upon must be relevant evidence wlasbrelke

mind would find adequate to support a conclusion. Ingram v. Comm’r ofS8éec Admin. 496
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F.3d 1253, 1260 (11th Cir. 2007). The substantial evidence standard requires more tha
scintilla but less than a preponderance of evidem@ger, 395 F.3d at 1210. In its review, the
court must also determine whether the ALJ or Cossianer applied appropriate legal standards.
Failure to delineate and apply the appropriate standards mandates that the fredwarated
and remanded for clarification. Cornelius, 936 F.2d at 1146.

V. Whether Substantial Evidence Supports the ALJ’s Findng that Plaintiff Did Not
Meet a Listed Impairment

Plaintiff argues ALJFurcolo wrongfully concluded thathis pulmonary hypertension
condition wasotalistedsevere impairmerdt StepThree (Doc. 12,pp. 2-3.) Plaintiff implies
the ALJ only considerkListing 4.00 Cardiovascular Disorders and no other possible Listings
(Id.) Plaintiff contendghat his heart condition meetssting 3.09 forcor pulmonalé because
his hypertension has a “mean pulmonary arpgegsure greater than #im Hg” as required by

that Listing. (Id. at p. 3;see alsdoc. 14) Plaintiff includes several citations to the medical

recordthat ostensibly show his artery pressure has been greater timam 40y at all relevant
times. Doc. 12,pp. 3, 6.) Thus Plaintiff argues that the ALJ abuseds discretion in finding
Plaintiff's condition did not meet lessted impairment

Defendant argues substantial evidence supports the ALJ’s finditigat Plaintiff's
pulmonary hypertension did not meet Listing 3.0Befendah also arguesthat Plaintiff has
failed to show his condition meeall of the necessary criteria qualify under Listing 3.09.
(Doc. 13, pp. 47.) Specifically, Defendant contends that Plaink#tks clinical evidence of a
mean pulmonary arterpressue greater than 4nm Hg and thatevidence fromPlaintiff's

treating physiciarindicate he does not have cor pulmonaléd. &t p. 5) Thus, Defendant

1A cor pulmonalés a “right ventricular enlargement secondary to a lung disorder that causesgyimo
artery hypertension” followed by right ventricular failure. SarivShah, MD,_Cor Pulmonal&he
Merck Manual, http://www.merckmanuals.com/professional/cardiovasdidarders/hearfailure/cor
pulmonale (last revised March 2017).




contends Plaintiff does not have relevant and conclusive evidence of cor pulmonale, despite
pulmonary arterial hypertension diagnosis. (Doc. 15.)

A claimant must provide specific evideresuch as medical signs, symptoms, or
laboratorytest results-showing that s impairment meets or medically equals a listed
impairmentto be presumed disabled Step Three Sullivan 493 U.S. at 530seeEllison v.
Barnhart 355 F.3d 1272, 1276 (11th Cir. 2003) (claimant bears the bucdestablish the
existence of his impairment):For a claimant to show that himpairment matches a listing, it
must meeall of the specified medical criteria. An impairment that manifests only some of thog

criteria, no matter how severely, does not qualify.” Arrington v. Soc. Sec. Admin., 358 F. App

89, 93 (11th Cir. 2009per curiam)citing Sullivan v. Zebley, 493 U.S. 521, 530 (1990)). Thus,

to meet a listing, “a claimant must have agdiasis included in the Listings and must provide
medical reports documenting that the conditions meet the specific criterialo$tings and the

duration requirement.”Wilson v. Barnhart, 284 F.3d 1219, 12p#ith Cir. 2002)(citations

omitted)

The ALJ’s finding as to whether a claimant does or does not meet a listed imygairme

need not be explicit and may be implied from the record. Hutchison v. Bowen, 787 F.2d 146

1463 (11th Cir. 1986) (holding the ALJ implicitly founthe claimant did not meet lssting
because it was clear from the record that the ALJ had considered the relevand lawdence).
Furthermore, although the ALJ must consider the Listings in making laisilttis determination,
he is not required to recite mechanically the evidence leading to his ultimateidetam.

Bellew v. Acting Comm’r of Soc. Sec., 605 F. App’x 917, 920 (11th Cir. 2Qd&) curiam)

(citation omitted).
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To meet Listing 3.09 for “[c]or pulmonale secondary to chronic pulmonary vasculay
hypertension,’a claimant must providél) clinical evidence of cor pulmonalgith (2) either a
mean pulmonary artery pressure greater than 40Hgnor arterial hypoxemia.20 C.F.R. Pt.
404, Subpt. PApp. 1 8 3.09. The clinical evidence requirement mandagesience of ight
ventricularoverload or failure, which can be documentedsigyns andaboratory findings of an
early diastolic right sided gallop on auscultation, neck vein distension, andaccardi
catheterization, among other methodd. 88 3.09, 3.00G.A claimant must also show clinical
evidence of the required mean artery pressure greater than 40 mm Hg or clinicatesafien
deficient oxygenation in the arteries as measured by the levelrtoon dioxide and oxygen

pressure in the bloodd. 88 3.09B, 3.09C3.02C2, see alsad. § 4.02 (providing the applicable

chronic heart failureriteria by which tdurtherevaluate cor pulmongle

Substantial evidence supports the Aldé&termination that Plaintiff’'s heart condition did
not meet or equal a listed impairment and ®latntiff failed to carry hidurden in establishing
the existence of a listed impairment under the Regulations. In attemptingydisaburden,
Plaintiff points to thirteen instances in the record to argudndte a mean pulmonary artery
pressure greater than 40 mm Hg during the relevant period, (doc. 12, pp. 3, 6), Gotitie
review of these records belie Plaintiff's assertioAs noted by Defendansix of Plaintiff's
recordsrely on diagnostics from before Plaintiff's alleged onset date, all ro€hwreference
April 2010 catheterization resufts.(SeeDoc. 10-7, pp.7, 10,13, 31, 71, 8) Moreover,

Plaintiff incorrectlypoints to April 16, 201CGcatheterizatiomesults thashow a mean pulmonary

2 |In addition to being prior to Plaintiff’s alleged onset date of June 24, 2011, thel&paD10 results
seem to contradict Plaintiff's assertion that they show he has the reguoissédidmeanpulmonary
artery pressure of greater than 40 mm H&ee(Doc. 107, p. 31 (documenting a systolic pulmonary
artery pressure of 87 mm Hg but a pulmonary capillary wedge prassamof 6 mmHg and a right
atrial pressure_meanof 0 mm Hg)). Nothing in this record indicates anyean pressure abovhe
threshold amount.




artery pressure of 40 mm Hgdoc. 107, pp. 7, 10, 13, 71, 81), when Listing 3.09 requires a
mean pressure “greater than 40 mm H§)'C.F.R. Pt. 404, Subpt. P, App. 1 8§ 3.09.

The severother medical records Plaintiff points to in suppafrhis Listing 3.09 claim
are similarly misplacedTwo of the records do not provide any information regarding Plaintiff's
mean pulmonary artery pressuréDoc. 107, pp. 4950, 68.) The remaining five records that
Plaintiff advances in support of his mean pulmonary artery pressure assertn suggest a
meanpressure greater than the threshold requirement of 40 mm Hg. The December3ll, 2
record documents onlypulmonary artey pressuré“PAP”) of 50 mm Hgwith no indication as
to whether the pressure indicated was a mean figlaeat p. 82.) To be sure, the other records
cited to by Plaintiff do indeed documemsystolicartery pressure greater than 40 mm Hdid.
atpp. 16, 18, 74, 79)but they fail to establish the requisiteeanpulmonary artery pressure of
greaterthan 40 mm Hg.Systolic artery pressure is not the same as mean artery pressure:

[Mean pulmonary artery pressure] reflects the steady componentoafid the

functional status of the distal (resistive) pulmonary veasculature, whaelisy

pulmonary artery pressure] is expected to encompass the putsatipponent of

arterial load, which includes th&haracteristicof right ventricularejection and

the characteristicsof the proximal (elastic) pulmonary arteries andave

reflections.

Chanla et al, New Formula for Predicting Mean Pulmonary Artery Pressure Using Systolid

Pulmonary Artery Pressur&26 Chest Journal 1313, 1314 (2004) (footnotedted).

In this case, Plaintiff has failed to present evidence of a mean pulmoremsy @egssure
exceeding 40 mm HgLikewise, Plaintiff has failed to preseewidence or argument showing he
suffers from arterial hypoxemiaFinally, Plaintiff fails to showthe initially requiredclinical

evidence of cor pulmonalthat must exist prior to consideration of mean pulmonary artery,

% In his Reply Brief, Plaintiff strives to show these recordstanely to the alleged onset date, but each
record, while being within the alleged onset date, clearly sthtdsthe artery pressure documented
therein is from April 2010. §eeDoc. 10-7, pp. 7, 10, 13, 71, 81.)




pressure or arterial hypoxemi20 C.F.R. Pt. 404, Subpt. P, App. 8 809 3.00G Although
Plaintiff correctly states that under the Regulations “evidence of florit hgart failure need
not be present at the time of adjudication for a Listing,(8.69) to be satisfied, but the medical
evidence of record should establish that cor pulteigchronic andrreversible’® (Doc. 14,
p.2 (quoting 20 C.F.R. Pt. 404, Subpt. P, App. 1 3.90GPlaintiff points to no medical
evidence of record that establishes he has chronic and irreversible cor palmdnafact,
Plaintiffs own treating physian, Dr. Michael Butler,indicated just the opposite when he
marked“N/A” to a February 11, 2018espiratoryquestionnaire which askddr EKG tracings
and chest xtays showing cor pulmohaand other signs of congestive heart failure. (Do€7,10
p. 48.) Thus, Plaintiff failed to carry his burden to establish a condition under they&isti
Furthermore, substantial evidenseapports ALJ Furcolo’s determination that Pldint
does not have an impairment that meets or medically equals the severity df theelisted
impairments. The ALJ consideredPlaintiff’'s severe pulmonary hypertension in light tbe
entire record, includinghe opinions of the State agency medicalstgtantson this issue, and
reasonably concluded that Plaintiff did not have an impairment under the Listidgs. 102,
p. 19.) After two separate examinations, State medical consultamsidered whether
Plaintiff's medical condition met a listechpairment and determined he was not disab{Ezhc.
10-3, pp. 5,9, 15 19) No acceptablenedical source opined that Plaintiffeets or medically
equals a listing, (doc. 1B, p. 19),and Plaintiff points to none is his Complaint or Briekegq
docs. 112, 14). MoreoverALJ Furcolo expressly considered sever@lPlaintiff's medical

records, includingpnethat Plaintiff supportivelycites to in his Brief(doc. 12, p. §citing doc.

4 Following this statement, Plaintiff cites to a December 30, 2014 record, (d@¢.pl@®8), but this
opinion letter from Dr. Stephen A. Chitty does not mention cor pulhepnauch less show that Plaintiff
has chronic and irreversible cor pulmtasa While Dr. Chitty stated that Plaintiff “suffers from severe
idiopathic pulmonary arterial hypertension,id.jJ, the ALJ found the same and considered that
impairment in making his determination under the Listings, (doc. 10-2, pp9}18—
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10-7, p. 79), and concludedhathe did not meet Listing 4.02 for chronic heart failure or “any of
the listed impairments (Doc. 162, p. 19.) These records suppibe ALJs determination as to
Listing 4.02 because they sho®laintiff's heartto be in a functioning capacify Thus, it is
clear ALJ Furcolohadsubstantial support in the evidence in determiniivag Plaintiffs severe
impairmens did not qualify under the Listings.

Accordingly, the ALJ's determination that Plaintiffsliopathic pulmonary arterial
hypertension, primary pulmonary hypertension, systemic hypertension, and othemiemps
did not meet or medically equal a listed impairment was proper, and Plaintiff'segation of
error is without merit.

V. Whether the ALJ Properly Considered and Weighed the Opinions of the Examining
Medical Consutant, Treating Physician, and Nurse Practitioner

Plaintiff argues that ALJ Furcolo abused his discretion in assigning little weigheto
opinions of three medical professional%) the Social Security Administratig’Consultative
Examiner, Dr. MukestAgarwal; (2) Plaintiff’'s longterm treating physician, Dr. Stephen A.
Chitty; (3) and nurse practitioneyicky Alday, a witness at the hearing. (Doc. 12, p. 3.)
Plaintiff contends the ALJ should not have discounted Dr. Agarwal’s opinion because lhe was
Commissioner’s expert, improperly considered Plaintiff's testimonysoadinting Dr. Chitty’s
opinion, and wrongly gave little weight to Ms. Alday’s opinion simpécause she was not an
acceptable medical sourcdd.(at pp. 4-5.)

Defendant arguethat ALJ Furcolo properly considered and weighed the opinions of eac

of these experts (Doc. 13, pp.8-10.) Further, Defendant contends the AlLdeasons for

® To the extent Plaintiff contests the ALJ's conclusion at Step Thresubece did not specifically
discuss Listing 3.09, the Regulations do not rexgiit.Js to discuss all potentially applicable listings.
SeeTuberville v. Astrue, 316 F. App’x 891, 893 (11th Cir. 2009) (“though the ALJ did not dkplici
discuss why claimant did not actually meet the Listing] substantial deegdence supports [that
claimant did not meet the Listing]”’)Hutchison 787 F.2d at 1463 (conclusionsegarding listed
impairments can be implied from the record).
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discounting these experts were supported by substantial evidence and wereapprdight of
applicable legal standardsld.(at pp.10-15.) In this case, the Court finds ALJ Furc@mperly
considered and weighed the opinions of each discounted expert Pthatiéfhges

“Medical opinions are statements from physicians astipologists or other acceptable
medical sources that reflect judgments about the nature and severity of [tmantlsi
impairment(s), including [the claimant's] symptoms, diagnosis and prognosig, [iiea
claimant] can still do despite impairment(s), and [the claimant’s] physical or mesttattions.”

Winschel v. Comm’r of Soc. Sec., 631 F.3d 1176, £¥®8(11th Cir. 2011) (alteration in

original) (quoting 20 C.F.R. 88 404.1527(a)(2), 416.927(a)(2)). The opirmbmontreating
doctors such as anetime examiner,or from nonacceptable medical sources, such as a

chiropractor, ar@ot entitled to deference or special consideratiGeeCrawford v. Comnr of

Soc. Se;.363 F.3d 1155, 1160 (11th Cir. 20@4itations omitted) However, “he law d this
circuit is clear that the testimony of a treating physician must be given substantial

considerable weight unless ‘good cause’ is shown to the contraewis v. Callahan125 F.3d

1436, 1440 (11th Cir. 1997) (citations omitted).

“Good cause dsts ‘when the: (1) treating physician’s opinion was not bolstered by thg
evidence; (2) evidence supported a contrary finding; or (3) treating physi®@aiiion was
conclusory or inconsistent with the doctor’'s own medical record&itische] 631 F.3d at 1179
(quoting Phillips, 357 F.3dat 1241). “The ALJ has wide latitude to determine what weight to

assign to those opinions, so long as he operates within the regulatory and judrealdris.”

Zanders v. Colvin, No. CV412-182, 2013 WL 4077456, at *5 (S.D. Ga. Aug. 12, 2803)LJ

® A doctor is not a treating doctor if the claimant’s relationship with the dacises from the claimant’s
need to obtain a report to support his claim for disability, rather tbamthe chimant’s need for medical
care. 20 C.F.R. § 404.1502 (2013). The Court cites to the 2013 version of this come ssUSE
Plaintiff filed for benefits that year and this code section has tlgaemdergone substantial revision with
respect to treatmphysicians.See20 C.F.R. § 404.1502 (2018).
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is not obligated to agree with a medical opinion if the evidence of record tendd tow@ntrary

conclusion. Sryock v. Heckler 764 F.2d 834, 835 (11th Cir. 1985) (citations omittetfor

instance, when discounting a medical opinion, he should consider several factors, intleding
examining relationship, the treatment relationship, the doctor's specializatiogther the
opinion is amply supported, and whether the opinion is demsiwith the record.”ld. (citing 20
C.F.R. 88 404.1527(c) & 416.927(c)). “[T]he ALJ must state with particularity the wgilgt
to different medical opinions and the reasons theref®inhschel] 631 F.3d at 1179 (citation
omitted). Failure to “clarly articulate the reasons for giving less weight to the opinion of a
treating physician” is “reversible errorCewis, 125 F.3d at 1440 (citation omitted).

A. Consultative Examiner Dr. Mukesh Agarwal

ALJ Furcolo did not err in assigning little wéigto Dr. Agarwal’s opinionthat Plaintiff
has difficulty sustaining any exertion. (Doc.-20p. 23 (citing Doc. 140, p. 42).) Although
Plaintiff argues the ALJ abused his discretisalely by affording little weight to the
Commissioner’s‘independerit and “unbiased” consultative examingdoc. 12, p. 24), he
offers no support for thiassertion of error The opinions of @onsultative examiner such as Dr.
Agarwal who was not a treating doctor and only saw Plaintiff once, are ndeénatany lgel
of deference or special consideratioagardless of his role as the Commissioner’s unbiased
examiner 20 C.F.R. 8 404.1502 (2013geCrawford 363 F.3d at 1160Furthermore, the ALJ
had substantial evidence, in the form of multipieonsistenciesby which to discount Dr.
Agarwal’s conclusion that Plaintiff would be essentially incapabksedentary work activityro
a sustained basis. (Doc. 10-2, pp. 42, 44.)

First, Dr. Agarwal's opinion was inconsistent with his pbgkiexamination of Plaintiff,

which showed a normal gait, full range of motion, and full strength in all muscle grddpat

13
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p. 23 (citing10-10, p. 6 (also notin@laintiff is able to “walk . . without much difficulty,” and
able to“reach, push, plland grasp to carry out activities of daily livihngven though he gets
short of breat}).) Second,Dr. Agarwal’s opinion wasinconsistent with Plaintiff's reported
activitiesof doing daily chores, biking, walking one mile, and walking his 8dtd.) Third, Dr.
Agarwals opinion was internally inconsistent, as it limited Plaintiff to not lifting more tkean

pounds but permitted occasional lifting of twenty poundd. (¢iting 10-10, pp. #8).) Finally,

174

although Dr. Agarwal found Plaintiff able to lift between ten and twenty pounds, h¢
contradictorily concluded Plaintiff would have “difficulty sustaining angréion.” (d. quoting
10-10, p.7).) Inconsistencies such as thgs®vide substantial evidence for ALJ Furcolo to
discredit Dr. Agarwal’s opinion that Plaintiff would be unable to sustain are} & exertion
notwithstanding DrAgarwal’s role as an independent consultative examiner appointed by the
Commissioner.SeeWinsche] 631 F.3d at 119 Accordingly, Plaintiff's enumeration of error
as to the level of weighhe ALJafforded to Dr. Agarwal’s opiniois without merit.

B. Treating Physician Dr. Stephen A. Chitty

ALJ Furcolo did not err in assigning little weight to Dr.itBJis opinion that Plaintiff is
“completely disabled” and “unable to work in any capatityDoc. 162, p. 23(citing 1038,

p. 5.)) As an initial matter, it should be noted that Dr. Chitty’s opinion on Plaintdfsability”

a4

status isan issue left fothe Commissioner’s determination. 20 C.F.R. 8§ 404.1527(d)(3); SSH
96-5p (2013)® Plaintiff contends the ALJ’s comparison of Plaintiff's reported dailyies to
Dr. Chitty’s opinionwasimproper and was thus made in error, but Plaintiff cites no support fo

this proposition. (Doc. 12, p. 4.) To the congrahe regulations and case law allow an ALJ to

" (SeeDoc. 10-2, pp. 888 (Plaintiff's testimonyabouthis daily activities); Doc. 13, p. 65 (same).)

® SSR 965p was rescinded in January 20L& was in effect for Plaintiff's claimSee82 Fed. Reg. 5844
(Jan. 18, 2017).
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take dailyactivitiesinto consideration when weighing an expert opinidthillips, 357 F.3d at
1241 (holding the ALJ properly discounted a treating physician’s opinions based in part on tl

claimant’s reported activitiesGraham v. Apfel, 129 F.3d 1420, 1423 (11th Cir. 1997) (holding

the ALJ properlydeterminedability to perform work bBsed in part on the claimant’s activities)
see20 C.F.R. § 404.1527(c)(4) (opinions must be weighed against the record as a whole).

Moreover, ALJ Furcolo provided further explanation in affording little weight to Dr.
Chitty’s opinion. He noted that Dr. Chitty’s conclusion was contrary to the examinationg
provided by other doctors, “which were generally unremarkable with respect to th
cardiovascular and respiratory systems.” (Doc21@. 23.) The ALJ also found that Dr.
Chitty’s failure to provide aunctionby-function assessment undermined the veracity of his
opinion. (Id.) And, as indicated above, ALJ Furcolo found Dr. Chitty’s opinion as to Plaintiff
being disabled contrary to Plaintsf reported daily activities“driving, grocery shopping,
cycling, gardening, and walking his dbdid.)—which is a proper basis for affording less weight
to a treating physician’s opinion. Thus, the Ahdd “good cause” to discount Dr. Chitty's
opinion as one of Plaintiff's treating physicianSeeWinsche] 631 F.3d at 117¢'good cause”
exists when evidence is lacking, contradictory, or the opinion conclusAsyyequired by law,
the ALJ stated with particularity the weight given Bw. Chitty and providedthe reasons
therefor Id. Accordingly, Plaintiff's enumeration of error as to the level of weighi Rurcolo
afforded to Dr. Chitty’opinionis without merit.

C. Nurse Practitioner Ms. Vicky Alday

Like the other expert opinions, ALJ Furcal@ not err in assigning little weight tds.

Alday’s opinion that Plaintiff iSincapable of gainful employment.” (Doc. 10-2, p. 2®/pintiff

argues hat the ALJ improperly discounted Ms. Alday’s opinion “simply based on the barg
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recitation and conakion that she was ‘not an acceptable medical source.” (Doc. 1.5.p.A
review of ALJ Furcolo’ddecision, however, reveals several reagbasALJhadfor discounting
Ms. Alday’s opinion.

First, the ALJ correctly found that Ms. Alday, as a nurse rpctitioner, was not an
acceptablenedical source. (Doc. 1B p. 23 (citing 20 C.F.R. 88 404.1513(a), 416.913(a); SSR

06-03p (2013)).); seeClerjeaux v. Colvin, No. 184137CIV, 2016 WL 7470008, at *2 (S.D.

Fla. Aug. 8, 2016fNurse practitioners are not acceptable medical sources under the Regulatig
and are categorized asther sourcésfor the ALJ to considdr Secondthe ALJ noted Ms.
Alday was not a treating provider. (Doc.-20p. 23.) Lastly, the ALJ found Ms. ddy’'s
opinion to be stale, as it was given at the initial hearing in January 2015 and did not take i
account additional medical evidence of record submitted for the second heariogemidér
2015. (d.) Moreover, Ms. Aldays a friend of Plaintiffsandgave amopinionthatspeaks to an
issue reserved for the Commission@t,)( which is not entitled to any special significanc20
C.F.R. 8§ 404.1527(d)(3)SSR 965p (2013). Based on these reasons, the Court finds that
Plaintiffs argumentas to Ms.Alday misconstrues the recorand thatsubstantial evidence
supports ALJ Furcolo’s weighing of Ms. Alday’s opinion.

As shown above, the ALJ clearly stated his reasons for discounting the opinions of D
Agarwal and Chitty as well as Nurse Practitioner Alday.J Furcolo gave multiple compelling

reasons to discount each expert’s opinion. Accordinglydétisrmination to give less weight to

ns

Nto

['S.

these opinions is supported by substantial evidence, and this enumeration of error is without

merit.

® SSR 0603p was rescinded iMarch 2017 but was in effect for Plaintiff's claim.See82 Fed. Reg.
15263 (Mar. 27, 2017)see alsdB82 Fed. Reg. 5844 (Jan. 18, 2017) (expanding “acceptable medicg
sources” to include Licensed Advanced Practice Registered Nurses or other lichresezkbd practice
nurses with another title).
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CONCLUSION

Based on the foregoing, RECOMMEND that the CourAFFIRM the decision of the
Commissioner. | alsRECOMMEND that the CourDIRECT the Clerk of Court tenter the
appropriate judgment of dismissal andibOSE this case

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting thiapestrate Judge failed to address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C)Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action.

The filing of objections is not a proper vehicle through which to make new allegations ¢
present additional evidence. Upon receipt of olpestimeeting the specificity requirement set
out above, a United States District Judge will makie aovo determination of those portions of
the report, proposed findings, or recommendation to which objection is made and may accs
reject, or modify in whole or in part, the findings or recommendations made by the ristagist
Judge. Objections not meeting the specificity requirement set out above will cohdidered
by a District Judge.A party may not appeal a Magistrate Judge’s report and recomnmndati
directly to the United States Court of Appeals for the Eleventh Circuit. Appegldoexmade

only from a final judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED, this 15th day of August,

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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