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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

DANNY DASHAUN DASHER,
Plaintiff, CIVIL ACTION NO.: 2:17cv-48

V.
ROBERTEUNICE; TONYA CARTER; and

THE APPLING COUNTY SHERIFF'S
OFFICE

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed at the Appling Coudgyl in Baxley, Georgia, filed a
Complaint pursuant to 42 U.S.C.1883 (Doc. 1.) Concurrently, Plaintiff also filed a Motion
for Leave to Proceeth Forma Pauperis (Doc. 2.) For the reasons which follow, the Court
DENIES Plaintiff's Motion for Leave to Procead Forma Pauperis (Doc.2.) For these same
reasons, RECOMMEND the CourtDISMISS Plaintiff's Complaint for failure to state a claim
andDIRECT the Clerk of Court to enter the appropriate judgment of dismessHCLOSE this
case Additionally, | RECOMMEND the CourtDENY Plaintiff leave to appeain forma
paueris.

BACKGROUND

In his Complaint, Plaintiffstates he “need[s] help dealing with the situation [he is]

currently in” at the Jail. (Doc. 1, p. 5.) Plaintiff contends he was arrested with@ustantand

has been at the Appling County Jail for over fears’ time. Plaintiff asserts he has received no
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assistance from the justice system and “might not ever go homdfl]y Plaintiff names as
Defendants Robert Eunice, Tonya Carter, and the Appling County Sheriff's .Office
STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statement of all of his assets, shonabdity to pay the
filing fee, and also includes a statement of the nature of the action which shohs thantitled
to redress. Even if the plaintiff proves indigence, the Court must dismiss ttbe #hat is
frivolous or malicious, or fails to state a claim upon which relief may be granted. 28.U.S
881915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Cout must dismiss a complaint, or any portion thereof, that is frivploasicious, or fails to
state a claim upon which relief may be grargedvhich seeks monetary relief from a defendant
who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained in the Federal Rules of Ciy
Procedure when reviewing a Complaint on an application to pranefaima pauperis See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amioagtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim ivétous under Section 1915(e)(2)(B)(i) “if it is ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).




Whether a complaint fails to stadeclaim under Section 1915(e)(2)(B)(ii) is governed by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Proceduré 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under that

standard, this Court must demine whether the complaint contains “sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fagghi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based iodiaputably meritless legal
theory, but also the unusual power to pierce the veil of the complaint’s factggtiaies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b sepleadings are held to a less stringent

standard than pleadings drafted by attorhgys(quotingHughes v. Lott, 350 F.3d 1157, 1160

(11th Cir. 2003)). However, Plaintiff's unrepresented status will not excusakesstegarding

procedural rulesMcNeil v. United Statess08 U.S. 106, 113 (1993) (“We have never suggested

that procedural rules in ordinary civil litigation should be interpreted so@stse mistakes by

those who proceed without counsel.”).
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DISCUSSION
Dismissal of Claims Against Defendant&unice and Carter
In order to state a claim for relief under Section 1983, a plaintiff must sawsfy
elements. First, a plaintiff must allege that an act or omission deprived him “of gghe r
privilege, or immunity secured by the Constitution or laws of the UnitetleSt Hale v.

Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 1995). Second, a plaintiff must allege that the ajct

or omission was committed by “a person acting under color of state law.Further,Section
1983 liability must be based on something more than a defendant’s supervisory pos#ion or

theory ofrespondeat superior Bryant v. Jones, 575 F.3d 1281, 1299 (11th Cir. 2@B@xidy

v. Fla. Dep'’t of Labor & Emp’t Sec., 133 F.3d 797, 801 (11th Cir. 1998). A supervisor may Hde

liable only througtpersonal participation in the alleged constitutional violation or when there i$
a causal connection between the supervisor’'s conduct and the alleged violatian®02. “To
state a claim against a supervisory defendant, the plaintiff must allegae(5upervisor’s
personal involvement in the violation of his constitutional rights, (2) the existenceustan or
policy that resulted in deliberate indifference to the plaintiff's constitutioighits, (3) facts
supporting an inference that the supervisor directed the unlawful action or knoveaiheglyto
prevent it, or (4) a history of widespread abuse that put the supervisor on notice of @ alleg
deprivation that he then failed to correcBarr v. Gee437 F. App’x 865, 875 (11th Cir. 2011).

It is unclear whether Defendants Eunice and Carter hold any supervisory pogitioas a
Appling County Jail. To the extent Plaintiff seeks to hold Defersdanhice and Cartdrable
solely kased on their putative supervisory positions, he cannot .dd”fontiff fails to present

any facts indicating there is a causal connection betweeactions of DefendaatEunice and

! The principle thatespondeat superids not a cognizable theory of liability under Section 1983 holds
true regardless of whether the entity sued is a state, muiticipal private corporation.Harvey v.
Harvey 949 F.2d 1127, 1129-30 (11th Cir. 1992).




Carter ad the alleged violation of Plaintiff's constitutional rightBlaintiff does notallege that
Defendants Eunice and Carteerepersonally involved in the conditions that he complains of or
that the conditions resulted from some custom or pdimse Defendantpromulgated or
maintained. Plaintiff also fails to plausibly allege tBa&tfendants Eunice or Cartdirected the
allegedly unlawful conditions or ignored a widespread history of abuse in this regafact, |
Plaintiff fails to make even congory allegations that Defendants Eunice or Cavereaware
of or were personally responsible for the alleged violationdPtHintiff's constitutional rights.
Accordingly, the Court shoulDISMISS Plaintiff' s claims against Defendants Eunice and Carter
andDISMISS Plaintiff's claims against these Defendabé&sed on his failure to state a claim.
. Claims Against the ApplingCounty Sheriff's Office

As stated above, in order to state a claim for relief under Section 1983, a phaurtff
satisfy two elements. First, a plaintiff must allege that an act or omission degnvéaflsome
right, privilege, or immunity secured ltlge Constitution or laws of the United Stategiale v.

Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 1995). Second, a plaintiff must allege that the ajct

or omission was committed by “a person acting under color of state l&v.”While local
governnents qualify as “persons” under Section 1988al police departmentse generally not

considereddgal entities subject to suiDean v. Barber951 F.2d 1210, 1214 (11th Cir. 1992)

(“Sheriff's departments and police departments are not usually catidggal entities subject

to suit[.]”) (citations omitted); Williams v. Chatham Cty. Sherriff's Compl€ase No. 4:0-¢v-

68, 2007 WL2345243 (S.D. Ga. Aug. 14, 2007) (“The county jail, however, has no independept
legal identity and therefore is not artignthat is subject to suit under Section 1983Shelby v.
Atlanta 578 F. Supp. 1368, 1370 (N.D. Ga. 1984) (dismissing the Atlanta Police Department for

not being a proper Section 1983 defendaf@®nsequentlythe Appling County Sheriff ©ffice




is not a viable Defendant in this cas@herefore, the Court shouldSMISS Plaintiff's claims
against Defendamkppling County Sheriff's Office because itm®ta proper partyDefendantin
a Section 1983 action.

[l. Dismissal Pursuant toHeck v. Humphrey and the Rooker-Feldman Doctrine

The allegations contained in Plaintiff's Complaagpear to center around his ongoing
criminal proceenhgs in Appling CountyGeorgia There is no indication that Plaintiff has been
convicted, much less whether that conviction has been reversed, expunged, etjatidédd
into question by a federal court’s issuance of a writ of habeas corpus, avis¢heverturned.
(Doc. 1.) Consequently, this Court is precluded from reviewing his claims by trsodeiti

Heck v. Humphrey, 512 U.S. 477 (1994).

In Heck a state prisoner filed a Section 1983 damages action against the prosecutors
investigator in his criminal case for theirtiaos which resulted in his conviction. The United
States Supreme Court analogized the plaintiff's claim to a comlawrcause of action for
malicious prosecution, which requires as an element of the claim that thecpronal
proceeding was terminatad favor of the accused. 512 U.S. at 484. The Supreme Cour
reasoned:

We think the hoary principle that civil tort actions are not appropriate veharles f
challenging the validity of outstanding criminal judgments applies to § 1983
damages actions thaecessarily require the plaintiff to prove the unlawfulness of
his conviction or confinement, just as it had always applied to actions for
malicious prosecution (footnote omitted).

We hold that, in order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions whose
unlawfulness would render a conviction or sentence invalid, (footnote omdted),

8 1983 plaintiff must prove that the conviction or sentence has been reversed on
direct appeal, expungday executive order, declared invalid by a state tribunal
authorized to make such determination, or called into question by a federa court
issuance of a writ of habeas corpus, 28 U.S.C. § 2254. A claim for damages
bearing that relationship to a conviction or sentence that has not been so

And




invalidated is not cognizable under § 1983. Thus, when a state prisoner seeks
damages in a 8 1983 suit, the district court must consider whether a judgment in
favor of the plaintiff would necessarily imply the invatidiof his conviction or
sentence; if it would, the complaint must be dismissed unless the plaintiff can
demonstrate that the conviction or sentence has already been invalidated.
Id. at 486—-87 (emphasis added).
Under Heck a plaintiff who is attempting & recover damages for allegedly
unconstitutional conviction or imprisonment, or for other harm caused by actions who{
unlawfulness would render a conviction or sentence invalid,” must make a showingsthat I

conviction, sentence, or other criminal judgment was reversed, expunged, declarddineal

appropriate state tribunal, or called into question in a federal courtansswf a writ of habeas

corpus. Id. If a plaintiff fails to make this showing, then he cannot bring an action undef

Section1983. Id. at 489. Furthermore, to the extent a plaintiff contends that a favorable rulin
on his claims would not invalidate his conviction, sentence, confinement, or other crimin
judgment, the burden is on the plaintiff to prove this contention in datehis claims to

proceed.Id. at 487. AlthougtHeckinvolved a claim brought under 42 U.S.C. § 1983 for money

damages, Heck holding has been extended to claims seeking declaratory or injunctive relief as

well as money damagés.S_eeWiIkinson v. Dotsm, 544 U.S. 74, 8482 (2005);Abella v.

Rubing 63 F.3d 1063, 1066 (11th Cir. 1995ge alsdPreiser v. Rodriguez, 411 U.S. 475, 500

(2973) (“[W]e hold today that when a state prisoner is challenging the vermyrfdaration of his
physical imprisonmengnd the relief he seeks is a determination that he is entitled to immedia
release or a speedier release from that imprisonment, his sole federal remedht isf habeas

corpus.”).

% Plaintiff requests as relief that the Court “come and investigate these folkshdo®: They don’t have
anyone to make them follow the law and the procedures.” (Doc. 1, p. 6.)
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“Under this standard, it is not unusual for a 8 1983 claim to be dismissed for failure

satisfy HecKs favorable termination requirement.’Desravines v. Fla. Dep'of Fin. Servs.

No. 6:11-CV-235-0RL-22, 2011 WL 2292180, at *3 (M.D. Fla. May 23, 201ldgport and
recommendation adoptday No. 6:1:CV-235-0ORL-22, 2011 WL 2222170 (M.D. Fla. June 8,

2011) (citingGray v. Kinsey No. 3:09cv—324/LC/MD, 2009 WL 2634205, at *9 (N.D. Fla.

Aug. 25, 2009) (finding plaintiff's claims barred Ib{ecKs favorable termination requirement
where plaintiff sought invalidation of his traffic conviction but failed to apg®alcbnviction in

state court))Domotor v. Wennet, 630 F. Supp. 2d 1368, 1379 (S.D. Fla. 2009) (“allowing th

plaintiff to circumvent applicable state procedures and collaterally attackdmsictions in
federal court is the precise situation thiack seeks to preclude” because the plaintiff entered
into a plea agreement with knowledge of substantially all of the allegations tha@bmo the

basis of a Section 1983 action for damages); St. Germain v. Isenhower, 98 F. Supp. 2d 1]

1372 (S.D. Fla. 2000) (holding plaintiff's convictions for the lesseluded offenses of false
imprisonment and misdemeanor battery did not constitute a favorable termination and th

plaintiff's 8§ 1983 action was precluded bleck); see als€Cooper v. Georgia, No. CV41(01,

2013 WL 2253214, at *2 (S.D. Ga. May 22, 20X¥8port and recommendation adoptegNo.

CVv413091, 2013 WL 2660046 (S.D. Ga. June 11, 2013); Brown v. Renfroe, No. &0

2011 WL 902197, at *2 (S.D. Ga. Jan. 25, 201éport and recommendation adoptby No.

CV210-003, 2011 WL 892359 (S.D. Ga. Mar. 9, 20Hifj,d sub nom.Brown v. Coleman, 439

F. App’x 794 (11th Cir. 2011).
In this case, Plaintiff has not shown that his conviction or his sentence has beelyavora

terminated. To the contrary, Plaintiff does not even allege that he has m#tecbof the
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crimes for which he has been charged. Plaintiff seeksf that is injunctive or remedial in
nature. Accordingly, theleckdecision unquestionably preclud@sintiff's claims.

Even if Plaintiff is not challenging a conviction, he is askechallenging his postrrest
confinement. Howeveldeckis not only limited to claims challenging the validity of criminal

convictions. It also applies to detentions absent convicti@®=seCohen v. Clemens, 321 F.

App’x 739, 741 (10th Cir. 2009) (Ithe immigration context, Meck bar[red the plaintiff's]
claims for damages because success on those claims would necessarilyhémpialidity of

[his] detention.”);_Edwards v. Balisok, 520 U .S. 641 (1997) (appliAegkto a Section 1983

claim challeaging procedures used to deprive a prison inmate of good time credits); Huftile

Miccio-Fonseca410 F.3d 1136, 1137 (9th Cir. 2005) (applylHgckto a Section 1983 claim

challenging civil commitment under California’s Sexually Violent Predatot3; Atamilton v.
Lyons 74 F.3d 99, 106203 (5th Cir. 1996) (applyintleckto a Section 1983 claim challenging
the coercive nature of a pretrial detainee’s confinement prior to giving eanstiait regarding
pending charges).Thus, to the extent Plaintiff challeegthe fact ofhis present confinement
irrespective of anynderlying convictiongdeck precludeshis claims.

For these reasons, the Court shdd8MISS Plaintiff's claims in their entirety.
V. Dismissal UnderYounger Abstention

Additionally, insofar as Plaintiff is asking this Court tatervene in the state case’s
ongoing proceedings, théounger abstention doctrine bars PlaintffComplaint. Under the
Younger abstention doctrine, a federal court must abstain from exercisimticfisisover a case

where there is an ongoing state actioBeeYounger v. Harris, 401 U.S. 37, 48 (1971).

While Youngerinvolved a federal suit for injunctive relief of the ongoing state proceedings, th

Eleventh CircuitCourt of Appealshas also indicatechat Youngerabstention extends to cases
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involving Section 1983 claims for monetary damag&eeDoby v. Strength, 758 F.2d 1405,

140506 (11th Cir. 1985) (requiringYounger abstention where plaintiff raised Fourth

Amendment Section 1983 damages claimateel to ongoing state criminal proceedingse

—t+

also Kowalski v. Tesmer, 543 U.S. 125, 133 (2004) (intervention in ongoing state couf

proceedings is not appropriate aSeation 1983 cause of action when there is ample opportunity
to raise constitutionathallenges in those state court proceedings).

Here, because the status of Plaintiff’'s indictment is unknown and potentially gngoin
any ruling by this Court as to the constitutionality of Defendants’ actionsl gullstantially

interfere with the resulteeached in the state court proceedi@ee31 Foster Children v. Bush

329 F.3d 1255, 1276 (11th Cir. 2003) (noting the importance of “whether the federal proceeding
will interfere with an ongoing state court proceeding” in determining wheWwrmger
abstention is appropriate). Moreover, Plaintiff cannot demonstrate the lack of adeguads

at law needed to avoi¥ounger abstentiobbecause he is free to allege the same violatwns

inaction by Defendants in his state criminal proceedii@geBoyd v. Georgia, No. CV 112-042,
2012 WL 2862157, at *2 (S.D. Ga. May 14, 20l&port and recommendation adoptedo.
CV 112042, 2012 WL 2862123 (S.D. Ga. July 11, 20Hd, 512 F. App’x 915 (11th Cir.
2013) (concluding that plaintiff had an adequegmedy at law with respect to constitutional
claims that he could bring in his pending state criminal case). In addition, Pratghations
provide no indication of irreparable injury, and the hardships associated with having to defend
against a cminal prosecution do not establish it as a matter of |dwunger 401 U.S. at 47
(“Certain types of injury, in particular, the cost, anxiety, and inconvenience ofghavidefend
against a single criminal prosecution, could not by themselves be cewdsiterparable’ in the

special legal sense of that term.”).
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For these additional reasons, the Court shddI8MISS Plaintiff's claims in their
entirety.
V. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appieaforma pauperis® Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is not taken in good faith “be¢ or after the notice of appeal is filed”).

An appeal cannot be takémforma pauperisf the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v United States369 U.S. 438, 445 (1962). A claim or

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge ale Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Based on the above analysis of Plaintiff's action, there are ndrinofous issues to
raise on appeal, and an appeal would not be taken in good faith. Thus, the CourD&bYild

Plaintiff in forma pauperistatus on appeal.

® A certificate of appealability is not required in this Section 1983 mctio
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CONCLUSION

For the foregoing reasons, the CADENIES Plaintiff's Motion for Leave to Proceeih
Forma Pauperis | RECOMMEND the CourtDISMISS Plaintiff's Complaintfor failure to
state a clainandDIRECT the Clerk of Court to enter the appropriate judgment of dismasshl
CLOSE this case Additionally, IRECOMMEND the CourtDENY Plaintiff leave to appeah
forma pauperis

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhaiis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

servedupon all other parties to the action. The filing of objections is not a proper vehicl
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlDisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upon the Plaintiff.
SO ORDERED andREPORTED and RECOMMENDED, this 13th day of October,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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