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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

RAYFIELD L. BARNEMAN,

Plaintiff, CIVIL ACTION NO. 2:17-cv-00051
V.

INTERNATIONAL LONGSHOREMEN'S
ASSOCIATION, LOCAL 1423SSA
COOPERLLC; MARINE TERMINAL
CORPORATIONEAST; ATLANTIC RO-RO
STEVEDORING, LLC; APS
STEVEDORING LLC; and GEORGIA
STEVEDORING ASSOCIATION

Defendants

ORDER
This actionconcerns the enforcemeunit a “no personal items” policy, pursuant to which
Plaintiff Rayfield L. Barnemarnwas prohibited from bringing a seat cushion with hininto

automobileghat he had to drivavhile he waswvorking at the Porof Brunswick (SeeDoc. 5.}

1 Plaintiff initiated this casero se by filing an original Complaint and then, nineteen days later and prior
to serving any of the Defendants, filing an Amended Complaint. (Docs. 1, 5.) Severas tateit he
retained his present legal counsel, who then filed what purports to be a “anended Complaint,”
(doc. 16). Notwithstanding the fact thagrFed. R. Civ. P. 15(a)(2), an amendment to a complaint in this
context is permitted “only with the opposing party’s written conseihe court’s leave,” Plaintiff never
sought leave fronthe Court and has not indicated that written consent was obtained from thengppos
parties. The “Second Amended Complaintfugherdeficient becausether than introductory language,

it is comprised exclusively of four numbered paragraphs that Plaitiéfsshe is thereby “add[ing]” to the
Amended Complaint. Id.) Given the assertion that Plaintiff wishes to “add” to the Amended Gambpl
and in light of thdack of critical pleadinggsuch aghe basis of this Court’s jurisdictipim the“Second
Amended Complairit the Court deems thte have been intended asupplemental complaintrather than
anamended complaint SeeFed. R.Civ. P. 15(d)(“On motion and reasonable notice, the court may, on
just terms, permit a party to serve a supplemental pleading smitiagy transaction, occurrence, or event
that happened after the date of the pleading to be supplenigrgeealsg Lowery v. Ala. Power Co., 483
F.3d 1184, 1187 (11th Cir. 2007) (“[Apmended complaint supersedes the initishplaint and becomes
the operative pleading in tlrase.”). Put another way ven assuming Plaintiff had obtained the necessary
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Plaintiff filed hisAmendedComplainton May 22, 2017, alleging that, as a result of the poliuy,
was discriminated againdtecause of higlisability and agen violation ofthe Americans with
Disabilities Act {ADA”) 2 andthe Age Discrimination in Employment Act of 196 ADEA”),
respectively (Id. at p. 5) In support ohis ADA claim, Plaintiff asserts that Defendants failed to
provide him with a reasonable accommodationhis medical conditiorbecause they did not

permit him to keep his seat cushion with him while he was on thé j@doc. 73, pp.35.) For

consent or leavéo file this documents anamended complaint, it wouldhave become theoperative
pleading in this case andowld divest the Court of jurisdiction and void Plaintiffisior allegatiors, an
outcome the Court assumes was not intended by Plaintiff or his coupéhtiff's proposedSecond
Amended Complaint supplements the existing Complairtdaling allegations (and exhibits) concerning
the proceedings before the EEOC, which took place after his original Gotrgrld Amended Complaint
were filed. None of the Defendants have objected to the filing of these ngatialtes and exhibits, and
in fact some Defendants have referenced them in their Motions andittigsr. f(See, e.g.Doc. 7115, p.

9.) Accordingly, the Counwill treat Plaintiff's “SecondAmended Complaint(doc. 16, as a supplemental
pleading tohis AmendedComplaint, (doc.5), and the Court will continue to refer to the Amended
Complaint, {d.), as the operative pleading in the case.

2 The heading for Count | of Plaintiffs Amended Complaint purports to allegelation of “Title VII.”
(Doc. 5, p. 5.) The allegatis within that Count refer repeatedly to “Title VII, the Americans with
Disabilities Act.” Plaintiff seems to be improperly conflating two sepgastdatutory schemes. Title VII of
the 1964 Civil Rights Act applies to discrimination based on an “indiVltece, color, religion, sex, or
national origin” 42 U.S.C.8 2000e2(a), while the ADA applies to discrimination on the basis of an
individual’s disability 42 U.S.C. 88 12111, et sefince the paragraphs within Count | allege faelsting

to a clam of discrimination based on disability and do not include any allegationgfmsa claim of
discrimination based on race, color, religion, sex, or national origin, and givePlaietff waspro se at
the timehe filed the Amended Complaint, the Court construes Count | amgdekassert a violation of
the ADA. In doing so, the Court abides by the long-standing principle that the pleadings of untedrese
parties are held to a less stringent standard than those drafted bgyatemd, therefore, must be liberally
construed.Haines v. Kerner404 U.S. 519, 520 (1972); Boxer X v. Hard87 F.3d 1107, 1110 (11th Cir.
2006) (“Pro se pleadings are held to a less stringent standard than pleadingk ljradtéorneys.”)
(emphasi®mitted) (quoting Hughes v. Lott, 350 F.3d 1157, 1160 (11th Cir. 20@8Nlitionally,“f ederal
courts sometimes will ignore the legal label that a pro se litigant agacta motion and recharacterize the
motion in order to place it within a differelegal category.”Retic v. United State215 F. Appx 962, 964
(11th Cir. 2007) (quoting Castro v. United States, 540 U.S. 375, 381 (2003)). Ther@ayudo so in
order to avoid an unnecessary dismissal, to avoid inappropriatelgesitiapplication foformal labeling
requirements, or to create a better correspondence between the subsigmoesef motion’s claim and its
underlying legal basis.ld. (quotingCastrg 540 U.S. at 381-82).

% In his Amended Complaint, Plaintiff states that he saffpain and degradation of “peripheral
neuropathy.” (Doc. 5, 2.)




his ADEA claim, Plaintiffidentifiesone youngeemployee who he claims was allow#d carry
his back packinto vehicleswithout being terminated(Doc. 5, p. 5.

Presently before the Courtefendantinternational Longshoremen’s Association, Local
1423’s (the “Union”) Motion for Summary Judgment, (doc. 69), and Defendants AtlarfkoRo
Stevedoring, Inc. (“Atlantic R&0”), APS Stevedoring, LLC(*APS”), Marine Terminals
CorporationEast (“Marine Terminals”) (collectively, the “Port Employers”), and the rGieo
Stevedore Association, Inc.’s (“GSA”) Motion for Summary Judgmlat;. 7). Plaintiff filed
a Responsdo these Motions, (dod@.3), and Defendantghereafteffiled Reples, (docs. 77, 7§.
Given the similarity of the issues and claims, the Court addresses the two MotiSusrioary
Judgment concurrently. The Court finds that the evidence presented by Plaintiff asthis not
enoud for a reasonable jury to find tHaefendans intentionally discriminatedgainst im on the
basis of disability or ageThus, the CouGERANTS DefendantsMotions for Summary Judgment.
(Docs. 69, 77

BACKGROUND *

4 Plaintiff failsto provide citations to support most of the factual assertiohis Respons@rief or in his
Responses to Defendants’ Rule 56.1 Statemébiscs. 73 73-1,73-2.) In addition, even when Plaintiff
does reference the record, he does so in a very general fashion, such as stating “Seetthasmipt” or
“See the depositionfdessie Kitchen.” $ee e.q, Doc. 731, pp. 23.) Southern District of Georgia Local
Rule 56.1 requires that “[@¢h statement of material fdat support of a motion for summary judgment]
shall be supported by a citation to the recorthis requiremen“protects judicial resources by making the
parties organize the evidence rather than leaving the burden upon tlok jdidge.”"Reese v. Herberb27

F.3d 1253, 1268 (11th Cir. 2008) (internal quotation and citation omitted) (referring to an anédogbus
rule from the Northern District of Georgiagee alstNw. Nat'l Ins. Co. v. Baltes, 15 F.3d 660, 663 (7th

Cir. 1994) (“District judges are not archaeologists. Theylmex excavate masses of papers in search of
revealing tidbits—not only because the rules of procedure place the burden on the litigants, but aksadeec
their time is scarce.”XCaban Hernandez v. Philip Morris USA, Inc., 486 F.3d 1, 7 (1st Cir. 2007) (“Given
the vital purpose of [local rules requiring record citations], litigagtsre them at their peril.”) The
Eleventh CircuitCourt of Appealdas held a district court should “disregard or ignore evidence aalied
by the respondent—but not cited in its response to the movant’s statement of undisputed facts—that yields
facts cotrary to those listed in the movant’'s statemeriRéese 15 F.3d at 1268. Therefore, the Court
deems the Defendants’ material facts admitted where Plaintiff providestiorcto properly dispute them.
Where the Plaintiff has at least referenced an exhibit that he believesisdatds to support a material




Plaintiff is asixty-eightyearold male, (doc. 62, p. 1), and has workesh and offas a
longshoreman at the Port of Brunswick in Geowgjiece 1971, (doc. 78, p. 5. Plaintiff is a
member ofthe Union the recognized collective bargaining agent for longshoremére &ort
(Doc. 692, p. 1) Several stevedoringompanies operate Brunswick including Defendants
Atlantic RoRo, APS, and Marine Terminals. (Doc-X8, p. 2) Plaintiff has worked for each of
the Port Employerat some pointdluring his career aslongshoreman. (Doc. €9 p. 2) The Port
Employers are members GfSA, which isan association that acts as a representative for the Poit

Employersin negotiating collective bargaining agreements with the Unfth; doc. 716, p. 2.)

To handle grievances filed by or against Union members, the Union and the Port Employers have
created a joint labemanagemenPort grievance committee (“the PGC”), which is made up of
representatives from the Union atiek Port Employers, as well as amvoting representative
from GSA. Doc. 71-6, p. bdoc. 69-2, p. 4.)

Longshoremewmworkersare available for hire bort Employers througime Union’shiring
hall. (Doc. 692, pp. 2-3doc. 716, pp. 23) ThePort Employes first hire individuals towork
as“headers and “field foremen” and these individualsn turn, hire the longshoremen ftire
specific job (Doc. 692, p.3.) When aPort Employer hires a worker, that Port Emplogays
the workerfor thatday’swork. (Doc. 7116, p. 3) One of the jobsongshoremeperform at the
Port is driving new automobiles back and forth between vessela stodagearea (Id.) Once a
vehicle arrives at the correct ayehuttlevans transporthe longshoremen back tbe vessel or
the storage area tepeat the procesgDoc. 692, p. 3.) Thesshuttlevans have hard sedtsat

lack padding to cushion riders against bumps on the rédg.d¢c. 78-1, p. 12.

dispute, the Court has reviewed that document to at least attempt to detesngther there is factual
support for Plaintiff's assertion§eeFils v. City of Aventura, 647 F.3d 1272, 1282 (1Cih 2011) (noting
that the district court has discretion in determining how strictly to interygrédcal rules). The Court
instructs Plaintiff's counsel to comply withglCourt’sLocalRules in the future.




Due to a bulging dis®laintiff suffers from a chrooiback condition which is aggravated

by sitting on hard surfaces like the van seats. (Dod., P8 16 see alsaloc. 13.) Plaintiff would

oftenbringa seatushion with himo work at the Port andould carry it with him(into boththe
new automobilesind the shuttle vang) help ease his back paimhen he had to sit. (Doc. 5, p.
2.) A longstanding policy prohiked longshoremen from taking personal items into the
automobiles they transported. (Doc.-18, p. 4.) After receiving a complaint from a car
manufacturer about personal items being left in the vehitlegresident of GSA issued a memo
reiterating the piecy. (1d. at pp. 34.) Thepresident of the Uniothenposted a copy dhe memo
in the hiring hall. (Doc. 62, p. 4.) On April 9, 2016, Essie Kitchemheadeiffjred Plaintiff for
the remaindeof theworkday because he tried to bring a cushion into a vehicle in violation of theg
policy. (Doc. 7116, p. 4.) Prior to his dismissabn April 9, Plaintiff hadnever askedhe Port
Employers or the Union to make any sort of accommodation for his back cortditizoc. 69-2,
p. 4.)

Plaintiff alleges hat anothedlongshoreman, Oscar Browwas treated differentlyvith
regard to personal itemgDoc. 73 p.6.) Brown is under the age of 40 and is/pe | diabetic.
(Doc. 692, p. 7; doc. 72, p. 4.) Plaintiff saysthat Brownwas permitted t@arry a backpack

containinghis diabetic suppliesvith him into vehicles until October 30, 2016 despite the

5 In an affidavit attached tiois Respose Brief,Plaintiff asserts that he told the Union’s business agent and
another Union officer about his need for an accommodation before April 9, 2016. (E®yp.7R) This
statement is directly at odds with Plaintiff's deposition where he saidightrimination on April 9, 2016
took placebefore he made any accommodation requests. (Dod., 1829.) Because his affidavit directly
contradicts prior testimony from his deposition, and no satisfactory explafat the change in testimony
has been provided, the Court will not consiithés latertestimony SeeVan T. Junkins and Assocs. Inc. v.
U.S. Indus. Inc., 736 F.2d 656, 657 (11th Cir. 1984) (“When a party has given clear aoswarsliguous
guestions which negate the existence of any genuine issue of materidhdagtarty cannot theafter
create such an issue with an affidavit that merely contradicts, witkplatnation, previously given clear
testimony?’).




personal itemspolicy.® (Doc. 733, p. 4; doc. 73, .[6.) Brown, howevertestified in a deposition
thathe wasnotallowedto bring his backpack into the vehicles and started carrying his supplies i
avestinstead (Doc. 71-2, pp. 5-6.)

In May 2016, Plaintiff filed a grievanaegith the PGCconcerning his April 9 termination
(Doc. 7116, p.5.) In late June 2016¢ebrehis PGC hearing, Plaintiff sent a letter to the Union,
GSA, and the Port Employers requesting that he be allowed to “carry his seat custhdmirwi
while on duty (Doc. 692, p. 5.) Attached to the letter were two doctors’ notes dated April 18
2016 and April 20, 2016 supporting his requesd.) (When the PGC heard Plaintiff's grievance
on July 21, 2016, they told him that he could not bring a cushion with him into new automobilg
but he couldring multiple cushiongo the Porand placenein eachshuttlevanso that a cushion
would be available for his use in any van (and he wouldlelaly hiswork by having to wait for
the one van that had his cushion in it). (Doe36fp. 53—-55) In additionatsome point thereafter
Plaintiff was also informed that he could wear cushioning or paddirtge inside of his clothes.
(Doc. 692, p. 5.) He concedethatbothoptions complied with his doctors’ note®a. 693, p.

21) He also acknowledges thdbllowing the PGC heamg, he thought he had received a
reasonable accommodatiorid.

Later, on August 16, 2016, two Union officials spoke with Plaintiff abshitking work
whenhe wasobservedvaiting for a specifishuttle (rather than boarding the fiestailable one)
(Doc. 692, p. 6.) Notably, Plaintiff was not fired that day.ld.) He did, however, fileanother
grievance with the PGQalleging that the twdJnion officials used threatening and abusive
language toward him.1d.) Before a PGC hearg on that grevancetook place,Plaintiff was

terminatedon October 17, @16 for the rest ofhis shift for Atlantic RoRo because it was

6 Terry O'Neal, the operations team leader for AtlanticARy testified that he had no knowledge that
Brown had evebrought his backpack into vehicles. (Doc. 71-10,34.)

=)

S,




determined that he was evading work by waiting for a specific van with his cushionDod.
71-16, p. 6-7.) Plantiff then filed a grievance with the PGC ¢estingthis termination. (Doc.
69-2, p. 6.)

On November 22, 2016, the PGC held a hedongpoththe August 2016andtheOctober
2016 grievances(ld.) The PGQeiteratedo Plaintiff whathad been communicatedhon in the
previoushearing—that he could placa cushion ineach ofthe vans or wear cushions insikie
clothes, but that he could not shirk work by waiting for a specific van with his cusidoat fp.
6-—7) Plaintiff began wearing clothes with cushioning sewn into it at wardthere is no
evidence that he hasnce been terminated fromjob. (d. at p. 6)

On October 28, 2016 (prior to his second PGC hepritigintiff filed a charge against the
Union and GSA with the Equal Employment Opportunity Commissi@oc. 716, p. 7) In it,
he asserted thae had been fired on October 17, 2016 because of his age and disability. (Doc.
pp. 13-14.) Hethenobtained a righto-sue notice (Doc. 692, p. 7) Plaintiff filed his Complaint
initiating this actionon May 3, 2017. (Doc. L.The Court now turns to the Defendants’ Motions
for Summary Judgment.

STANDARD OF REVIEW

Summary judgmentshall’ be granted if‘the movant shows that there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a mattér leéth
R. Civ. P.56(a). A fact tfsmaterial if it “might affect the outcome of the suit under the governing

law.” FindWhat Invr Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011) (quoting

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A disputgdauine” if the

“evidence is such that a reasonable jury could return a verdict for the nonmoving frty.”




The moving party bears thmirden of establishing that there is no genuine dispute as t(

any material fact and that it is entitled to judgment as a matter ofSa@williamson Oil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify the portions of the record which establish that there atgemuine dispute[s] as to any

material fact and the movant is entitled to judgment as a matter 6f lsl@ton v. Cowart, 631

F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving party would have the burden of proof
trial, the moving party may discharge his burden by showing that the record lacks evidencs

support the nonmoving patty/case or that the nonmoving party would be unable to prove his cag

at trial. Seeid. (citing Cdotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). If the moving party
discharges this burden, the burden shifts to the nonmovant to go beyond the pleadings and pr¢
affirmative evidence to show that a genuine issue of fact does exist. Anderson, 472067S. at

In determining whether a summary judgment motion should be granted, a court must Vi

the record and all reasonable inferences that can be drawn from the recogtitima$t favorable

to the nonmoving partyPeekA-Boo Lounge of Bradenton, Inc. v. Manatee .C880 F.3d 1346,

1353 (11th Cir. 2011) (citing Rodriguez v. Setor Degt of Corr, 508 F.3d 611, 616 (11th Cir.

2007)). However,facts must be viewed in the light most favorable to themowing party only
if there is dgenuine’dispute as to those factsScott v. Harris, 550 U.S. 372, 380 (2007)T]he

mere existence of some alleged factual dispute between the partiestwiiéifeat an otherwise
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properly supported motion for summary judgment; the requirement is that there be no gendine

issue of material fact.Id. (citation and emphasis omitted).

DISCUSSION




Plaintiff claimsthat the Defendantgolated the ADA and ADEA byliscriminaing against
him because of hidisability and agerespectively (Doc. 5, p5.) The Port EmployersGSAand
the Unionall argue that Plaintiff cannot establigte prima facie elements of either claim.Dc.
69-1, pp. 9, 13; doc. 715, pp. 1, 15.) In addition,Defendantstatethat PlaintiffSADEA claim
failsbecause they acted with a legitimate,-destriminatory reason(Doc. 691, pp. 1819; doc.
71-15, pp. 1617.) GSAalsoasserts that it does not qualify as an employéabor organization
under eithethe ADA or the ADEA (Doc. 71-15, pp. 18-19.) Finally, the Port Employdagm
they are entitled tsummary judgment because Plainfdiiled to exhaust hisadministraive
remedies against thenfld. at pp. 19-22.)

For the following reasons, the Court concludes that summary judgment is approprig
because Plaintiff fails to establish tpeima facie elements of either claim and because the
Defendants offer a legitimatnondiscriminatory reason for their action&SA is also entitled to

summary judgment on the grounds theither the ADAnorthe ADEA is applicable to it. Having

7Count | of Plaintiff's Amended Complaint primarily asseteADA discrimination claim, but within this
count there is also a reference to a hostile work environn{Buatc. 5, p. 5.) To the extethat Plaintiff
seeks to bring a hostile work environment claim under the ADA, that &dls. First, the Eleventh Circuit
Court of Appeals has not decided whether a hostile work environment claim isogyerable under the
ADA. Seee.qg..CoopervCLP Corp, 679 F. App’x 851, 853 n.2 (11th Cir. 2017) (noting that the Eleventh
Circuit “had not yet addressed the issue”). Even assuming the claim is cégnizabll fails because
Plaintiff did not exhaust his administrative remedies for this cled@eWilkerson v. Grinnell Corp.270
F.3d 1314, 1317 (11th Cir. 2001) (noting that to sue under Title VII a plaintiff must firstustxh
administrative remedies); 42 U.S.&€12117(a) (applying Title VII's procedures to the ADA); Booth v.
City of Roswell 754 F. App’x 834, 836 (11th Cir. 2018) (“Before filing suit under the ADA, a plaintiff
must exhaust her administrative remedies by filing a charge with the EEO® plaintiff's judicial
complaint is limited by the scope of the EEOC investigatvhich can reasonably be expected to grow out
of the charge of discrimination.” _Mulhall v. Advance Sec., Inc., 19 F.3d 586, 589 n.8 (t.119@1).
Plaintiff's EEOC charge only asserts facts surrounding his October 17 g26ifdtion which he attsutes

to age and disability discrimination. (Doc. 17, pp-148) Nothing in the charge describes facts related to
a hostile work environment, nor does it provide dates when alleged harassmerdgdbcdd.) Plaintiff
admits that he failed to include any allegations of harassment in his E&@lamt. (Doc. 78L, pp. 26,
40.) Because Plaintiffs EEOC charge does not allege facts to support a Woskilenvironment claim,
Plaintiff cannot bring this claim in federal couee e.q.,Green v. Elixir Indus., Inc., 152 F. App’'x 838,
840-41 (11th Cir. 2005) (holding that a plaintiff could not bring a hostile work envirohol&m because
her EEOC complaint only alleged she was terminated due to her race).

ite




determined that summary judgment is appropriate on these grounds, the Court ne€eldesst ad
the Port Employers’ “failure to exhaust” argument.
l. Disability Discrimination (Count I)

Plaintiff alleges that the Union, the Port Employers, and GSA violated the ADAtvagn
failed toreasonalyl accommodate his disabilityDoc. 73, p. 3-5.) All D efendants now move
for summary judgment on this clajmarguing that Plaintiff was provided a reasonable
accommodation once he requested ofi&oc. 69-1, pp.9-12; doc 71-15, pp. 1+14.) Because
Plaintiff did not request an accommodatibafore his first terminatiomnd then receivea
reasonabl®ne aftermaking a request, the Court finds summary judgrseappropriateon this
issue.

“The ADA was enactedo provide a clear and comprehensive national mandate to en
discrimination against individuals with disabilities and to bring persons with digzditito the

economic and social mainstream of American lifélarrison v. Benchmarks Elecs. Huntsville,

Inc., 593 F.3d 1206, 1212 (11th Cir. 20X@ijtation and internal quotation omitdedThe ADA
provides that no covered entity (i.e., employer or laganizatior) “shall discriminate against a
qualified individual on the basis of disability in regard to job application procedures, tige .hiri
. or discharge of employees. . and other terms, conditions, and privileges of employment.” 42
U.S.C. § 12112(a).

Plaintiffs can establishaima facie ADA case ‘Using the familiar burdeshifting analysis

employed in Title VII employment discrimination casegvascura v. City of S. Miam57 F.3d

1238, 1242 (11th Cir. 2001 To meetthis burdenPlaintiff must prove three element$l) he is
disabled; (2) he is a qualified individual; and (3) he was subjected to unlawful dis¢ciamina

because of his disability.Holly v. Clairson Indus., L.L.C492 F.3d 1247, 12556 (11th Cir.

10




2007). “An employer unlawfully discriminates against a qualified individual with a disability
when the employer fails to provideasonable accommodatioriet the disability—unless doing

so would impose undue hardship on the empldyeucas v. W.W. Grimger, Inc, 257 F.3d 1249,

1255 (11th Cir2001) (citing 42 U.S.C. § 12112(b)(5)(A) and 29 C.F.R. § 1630.9&gjisfying
the reasonable accommodation requirement does not require the empdogecdmmodate an

employee in any manner in which that eayge desires. Stewart v. Happy Herman’s Cheshire

Bridge, Inc, 117 F.3d 1278, 1285 (11th Cir. 199@itationand internal quotatioamitted) The
accommodatiomust only “enable[] the employee to perform the essential functions of the job.
Holly, 492 F.3d at 1256Plaintiff has the burdeto identify an accommodation and to demonstrate

that it allows him to perform thgob’s essential functionsLucas 257 F.3d at 1255%6;Ralb v.

Sch. Bd. of Orange Cty., 590 F. App’x 849, 850 (11th Cir. 2014) (per curidimg @laintiff bears

the burden both to identify an accommodation and show that it is reasgnable.
Neither of Defendand Motions for Summary Judgmenisputesthat Plainiff had a
disability or that he could sit on the van benches with a reasonable accommo@ton69-1,
pp. 9-12; doc. 715, pp. 1+14.) Instead, they assert that Plaintiff did not experience unlawful
discrimination because they provided him with a reasonable accommodatignTHus as tre
claim can be decided on thisird elementthe Courtwill assumewithout decidingthat Plaintiff
is disabled and thaitting ontheshuttlevans’ ®atswas an essential function of Plaintiff's jéb.
Plaintiffs Response argues that instead of accommodating his disability, Detienda

decided that if he “had any disability, he should not attempt to w@ixdt. 73, p4.) A review

8 Plaintiff provides no evidence that Imeededo usea cushion for the seats in thehiclesthat he drove
on and off the vessels. In fact, Plaintiff admits that he did not usshaoouwhile driving a normal
automobile. (Doc. 78, p. 6.) Thus, the evidence shows that Plaintiff only needed sioouwvhen he
sat on the shuttle van seats.
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of the record shows that Plaintiff was dismissed from work on ApBD26for trying to bring a
cushion into a vehiclénot a shuttle vardnd onOctober 17, 2016 for waiting for a speciianin
which he had left his cushion(Doc. 7%16, p. 4, 6.f Plaintiff appearsto claim that his
termination on both dates demonsites Defendants’ failure to provide a reasonable
accommodation for his disability. However, lamits that hehad not requesd an
accommodatiomprior tothe April 9, 2016termination (Doc.78-1, p.29.) “[T]he duty to provide

a reasonable accommodation is not triggered unless a specific demand for an actominasia

been made . ..” Gaston v. Bellingrath Gardens & Home, Inc., 167 F.3d 1361, 1363 (11th Cif.

1999). Thus, any ADA claim that Plaintiff asserts relating to his April 9 termination eaabily
dismissed because none of the Defendants had an obligation to provide him a reason
accommodation at #ttime.

Turning to the October 17 terminationll paties agree that Plaintiff informed the
Defendant@bout his disabilityn June 2016 when he séhema letterrequesting permissidio
carry his seat cushiordlongwith two doctors’notes detailing his back problems. (Doc-/Z%.
5; doc. 7116, p. 5) Theeafter, thd?GC panel told Plaintiff that he couddng andeaveacushion
in each shuttle van. (Doc. €9 p. 5) By leaving a cushion in eaame Plaintiff would have
padding for the van benches lwduldnot violate the policy prohibiting employees fraarrying
personal items into the automobilesingtransportedn andoff the shipping vessels. (Doc.-69
3, pp. 53-54.)In addition at some pointhe was given the option to wear cushions inside his
clothing. (Doc. 69-2, p. 5.)

Plaintiffs Response states thidite option to bring cushions for each of the vans was

“unreasonable.” (Doc. 73, p. 5.) However, he provides no explanation for why thi

9 Plaintiffs Amended Complaint also allegbe was terminated on August 16, 2016. (Doc. 5, p. 5.)
However, it is now undisputed that Plaintiff was not terminated that 2oc. 69-2, p. 6.)

12
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acaommodation would not allow him to sit on the van benches. In fact, the evidence pdists to {
opposite conclusion. Plaintiff admits that after meeting with the PGC panel, he thought he K
received a reasonable accommodati@oc.78-1, p. 21.) This option—along with the alternative
of weaing cushions inside his clothes—alsocomplied with his doctors’ directions concerning his
back. (d.) Plaintiff concedes that he was fired on October 17, 2016 because he was waiting
a specific van with his ction in it, (doc 69-2, p. 6pecause he had not placdushion in each
vanashe was told he could do. Finally, Plaintiff started wearing pads under his clothes inrOctok
2016, and since that time he has not been terminated from higlghpo Takenas a wholethe
evidencalemonstratsthat tre provided accommodatioatiow Plaintiffto sit on the van benches
despitehis disability

Plaintiff argues that he would preférat Defendarst“have the[van] seats padded so that
[he] would not need to bring his own cushibrad he denies thajpadding his clothess a
reasonableption because fis uncomfortable during most of the yéaDoc. 73, p. 4; doc. #3
3,p. 3) He alsoappears tassert that Defendants should have allowed him to aanghion into
the vehicleghat he drove on and off vesseldoc. 73. pp. 45.) While these optionsnay be
preferable to Plaintiffthe ADA does not require that be provided the accommodatitwe finds

most desirable SeeStewart 117 F.3d at 1286[U]nder the ADA a qualified individual with a

disability is ‘not entitled to the accommodation of her choice, but only to a reasonable

accommodation?) (citation omitted) Defendants provided Plaintiff with a reasonable
accommodation that enabled him to sit on the van bertdsgstehis disability which is all that
the ADA requires.

Moreover, even assumingarguendo, that Plaintiff was entitled tohis preferred

accommodton, his ADA claim would still fail becaudgepointsto nothing in the record showing
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heaskedhe Defendantw provide padding for the van seata fact, Plaintiff specifically admits
that he never directlgsked thapillows be purchased for hito use in the vasm (Doc. 781, p.
25.) As previously stated, “[tlhe employee has the burden of identifying an accommodation a

demonstrating that it is reasonablé&razierWhite v. Gee818 F.3d 1249, 1255 (11th C2016,

cert. denied 137 S. Ct. 592 (2016)[he request th&laintiff did make wa$o carry hisseatcushion

with him duringhis shiftfor use on the van. (Doc. €9 p. 5; doc. 74, p. 3) Defendantsffered

him two options that eacheasonably andhaterially accommodatl his request While it may
have been cheaper and more convenient for him to carry a single cushion with him throughout
duration of hiswork shift—including into the automobiles he was loading andladfling—
Plaintiff has not shown that this wouldve been reasonable especially given the fact that it would
require him to violate théno personal items” policy that had been enacted in responée to
manufacturers’ complaints.

The undisputed facts of this case show that Plaintiff did not reqnestc@mmmodation
until after his first termination oipril 9, 2016. The Defendants respondecdhis requesby
providing him with two options that Plaintiff acknowledges complied with his doctors’ notes an
allowed him to worldespite higlisability. As aresult, Plaintiff cannot show the thipdima facie
element that he was subjected to unlawful discrimination because of his disability. The Cou
thereforeGRANTS both Defendants’ Motions for Summary Judgment as to Plaintiffs ADA
discrimination claims.(Docs. 69, 71.)

. Age Discrimination (Count II)

Plaintiff also claims that the Defendants are liable under the ADEA. (Doc. 5, All5.)

Defendants arguimatsummary judgment is approprias to this claim. (Doc. 691, p. 12; doc.

71-15, p. 14.) Under thADEA, it is “unlawful for an employer to . .discharge any individual
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or otherwise discriminate against any individual with respect to his compensatios, te
conditions, or privileges of employment, because of such individual's age.” 29 U.S.C. § 623(a)(
The ADEA also precludes a union from discriminating, or causing an employer to discriminat
against an individuddased on the individual’'s age. 29 U.S.C. 8§ 623(t)e Supreme Court has
held thatthe“because oflanguage in the ADEA statute means that a plaintiff relnstvthatage

discrimination was the ‘btfor” cause of the adverse employment acti@eeGross v. FBL Fin

Servs., Inc., 557 U.S. 167, 176 (2009)¢"“establish a disparateeament claim under the plain

language of the ADEA, therefore, a plaintiff must prove that age wabuhéor cause of the
employers adverse decisidi. A plaintiff may “establish a claim of illegal age discrimination

through either direct evidence araumstantial evidencé Mora v. Jackson Mem’l Found., Inc.

597 F.3d 1201, 1204 (11th Cir. 2010) (citation angtrnal quotationomitted). Here, it is
undisputed that Plaintiff does not have direct evidence of intentional discrimift{@uoc. 73,
pp. 5-6.)

When no direct evidence of discrimination exisgs daintiff must show circumstantial

evidence of discrimination throughe framework established McDonnell Douglas Corp. V.

Green 411 U.S. 792 (1973} SeeChapmarv. Al Transp., 229 F.3d at 1024. Under McDonnell

Douglas,a plaintiff must initially establish g@rima facie case to create the presumption of age

10 In their Motions Defendarg argue that Plaintiff has no evidence of discriminatiddog 7115, pp.14
18; doc. 691, pp. 1219) In his ResponseRlaintiff does not dispute #ih he lacks evidence of direct
discrimination, and insteddcuses on estaBling aprima facie caseby arguing that the evidence “creates
an inference that the reason why [he] was treated in a less favorable way was becauageof (iboc.
73, pp. 57.)

11 In the Grossopinion, the Supreme Court did not “definitively decide[]” whether the toaudit
McDonnell Dougladramework is still applicable in ADEA case§eeGross 557 U.S. at 175 n.2. The
Eleventh Circuit Court of Appeals, however, has continued to apply tigohhell Douglasanalysis in
ADEA cases posGross SeeSimsv. MVM, Inc., 704 F.3d 1327, 1333 (11th Cir. 2013)herefore the
Court will apply the traditionaicDonnell Douglastandard to Plaintiff's ADEA claim here.
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discrimination. Liebman v. Metro. Life Ins. Co., 808 F.3d 1294, 1298 (11th Cir. 201B)a

plaintiff showsthis, theemployerthen has the burden of productimnarticulate somélegitimate

nondiscriminatory reasérior its action._Clark v. Coats & Clark, Inc., 990 F.2d 1217 31@Ath

Cir. 1993). Once the employer offers a justification, the plaintiff mgtsdbwthat the employer’s
profferedreason for its actions is pretextual and that the employer did in fact intendrimhiate
Sims 704 F.3cht 1333.

In their Motions, Defendants make seveaagjumentsor why they should be granted
summary judgment olaintiff's ADEA claim. First, Defendants argue that Plaintiff fails towh
that agewas the “but for” cause of his terminatiasrequired undeGross (Doc. 691, pp. 12
13; dbc. 71-15, pp. 1748). They nexasserthat Plaintiff cannot establishpsima facie caseof
discrimination. (Doc. 7415, p. 14-15 doc. 691, p. 13.) Specifically, he Union argues that
Plaintiff fails to establish both thattook adverse action against handthat he suffered disparate
treatment because of his agdoc. 69-1, pp. 14-18), while the Port Employers and GSA contend
that Plaintiff cannot show he experiedatisparate treatmenfdoc 71-15, pp. 1516). Finally,
all Defendantsassert that even if Plaintiff could meet his initial burden, he cannot show that
Defendants’ proffered nediscriminatory reason for his terminatiershirking work—was pretext
for illegal discrimination. (Doc. 69-1, pp. 1B9; doc 71-15, pp. 16—18.) The Court will address
each of these arguments in turn.

A. Age as the “But For” Cause of Plaintiff's Alleged Disparate Treatment

As previously staiy the Supreme Court i@rossheld that the ADEA does not authorize

“a mixed-motives ag discrimination claim.”Gross 557 U.S. at 175. Here, Plaintiff alleges that
both age and disability discrimination motivated the Defendant®ns against him. (Doc. 5, p.

5.) Following the Grossdecision, courts in thi€ircuit disagreed on whether the Supreme Court
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had foreclosea plaintiff's ability to simultaneously pute claims under the ADEA and another

antidiscrimination statute for the same employment decisi@ompareCulver v. Birmingham

Bd. of Educ., 646 F. Supgd 1272 (Mem) (N.D. Ala. 2009) (Prior toGross it was permissible
to allege alternative proscribed employer motives, one of which is plar@ge. That permission

has now been withdrawn by the Supreme CHumiith McQueen v. Wells Fargo Home Mortg.

955 F. Supp2d 1256, 128 (N.D. Ala. 2013) (emphasis in minal) (holding that “under the
ADEA, the plaintiff can allege that the alleged discriminatory acts were committedécause
of her age and rae The Eleventh Circuihas only examined this issue in anpublished
opinion, ruling tkat because Federal Rule of Civil Procedure 8¢dpfessly permits the pleading
of alternative and inconsistent claifhglaintiffs are permitted to pursue ADEA claimbngwith

other claims for unlawful discriminatiadhat $em from the same conduc®avage v. Secure First

Credit Union, No. 1812704, 2016 WL 2997171, at *1 (11th Cir. May 25, 2Qt@ation omitted)
However, this decision was at the motiordismiss stagand notthe summary judgment phase,
and for that easonsome district courts continue hold that multiple “buffor” employment

discrimination claims may not proceed past summary judgniee¢. e.g, Jones v. Allstate Ins.

Co, 281 F. Supp3d 1211, 1217 (N.D. Ala. 2016) (“[®Immaryjudgment stands as a bulwark
against multiple‘but-for’ claims beyond even the broadest reading of Rule 8 alternative
pleading?). The Court need not resolve this issue today as Plaintiff's claim fails as a nfiatter
law on other grounds.

B. Plaintiff's Claim against the Port Employersand GSA

As a preliminary mattei is undisputed that only Union officials spoke with Plaintiff on
August 16, 2016 and thainly Atlantic RoRo employees fired Plaintiff oApril 9, 2016 and

Octoberl7, 2016. (Doc. 62, p.6; doc. 781, pp. 46-47.) The Plaintiff points to ning, and the
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Court finds nothingin the recorgdhowing that Marine Terminals, APS, or GSA employed Plaintiff
when any allegedly discriminatory adccurred. Thus, the CourGRANTS Marine Terminals,
APS, and GSA’s Motion for Summary Judgment aBlantiffs ADEA claims against them.

The remaining Port Employer, Atlantic HRo, argues that Plaintiff cannot establish the

prima facie elements of an ADEA claim agairist Under theMicDonnell Douglagramework, a

plaintiff must first establish @rima facie case of discrimination by showing that he was (1) a
member of the protected age group, (2) subjected to an adverse employment actiaiifi€}) qu

to do the job, and (4) replaced by a younger individualuffered disparate treatmerdmpared

to employees who were not members of histected classKelliher v. Veneman313 F.3d 1270,
1275 (11th Cir. 2002{deciding case brought under both Title VII ahé ADEA); Williams v.

Vitro Sens. Corp., 144 F.3d 1438, 1441 (11th Cir. 1998). Accordirglemtic RoRo, Plaintiff

cannotestallish the fourth element of thgrima facie casebecause hdails to showthat the
company treated hitess favorablthansomeone outside of his protected cla@3oc. 71-15, p.
15.) Plaintiff responds byffering one comparator—Oscar Brown—whom Plaintiff allegeswas
permitted by the Port Employeis carry a personddackpack into vehicles. (Doc. 73-3, p. 4.)

The Eleventh Circuit Court of Appeals has recently held that “a plaintiff proceeding unde

McDonnell Douglagnust show that she and her comparasoesimilarly situated in all material

respects Lewis v. City of Union City, 918 F.3d 1213, 1226 (11th Cir. 2019) (en banc) (internal

guotation marks omitted). Under this standard,

a similarly situéed comparator will have engaged in the same basic conduct (or
misconduct) as the plaintiff; will have been subject to the same employment policy,
guideline, or rule as the plaintiff; will ordinari(glthough not invariablyhave been
under the jurisdiction of the same supervisor as the plaintiff, and will share the
plaintiff's employment or disciplinary history. In short, as its label indieated
material respects®a valid comparison will not turn on formal labels, but rather on
substantive likeness . . . [A] plaintiff and her comparators must be [so]
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sufficiently similar, in an objective sense, that they cannot reasonably be
distinguished.

Id. at 1227 (internal citations and quotation marks omittéd).
Viewing the recordn the light most faviable to the moving party, the Court finds that

Plaintiff cannotestablishthat Atlantic Ro-Ro treated members outside of his age protected clas$

-4

more favorably than him. It is undisputed thdkantic RoRo terminatedPlaintiff from a job
when he wasbservedvaiting for a specific shuttle vararryinghis seatcushion. (Doc. 62, p.

6.) Brown, like Plaintiff, is a member of the Union and works at fat. (Doc. 712, p. 3.)
However, unlike Plaintiffhe is under the age of forty. (Doc.-B9p.7.) Heis a type 1 diabetic
who must always carry insulin. (Do€l1-2 p.4.) In his affidavit, Plaintiff statesonly very
generallythatBrowncarrieda backpack into vehicles. (Doc.-83p. 4) Plaintiff does not provide
relevant dates or employefor which Brown was working when he carried his backpack into
vehicles. Plaintiff asserts that Atlantic RBo allowed Brown to violate th&o personal items”
policy, and that this “creates an inference that the reasorjhghwas treated in a less fanable
way [than Brown with regard to the policy] was because of his age.” (Doc. 73, p. 6.) During his
deposition, howeveBrown explained that he wasld that he could not carry his backpack into

vehicles and he deniethe allegation that hearrieda backpack into vehicles afteeingtold that

2Defendants’ briefs utilizene “nearly identical” standards they were filed prior to the Eleventh Circuit’s
decision inLewis. However a new rule of lavis generallyretroactively appidto pending caseshere
there is no inequity in doing s&eeWagner v. Daewoo Heavy Indus. Am. Corp., 314 F.3d 541, 544 (11th
Cir. 2002) (en banc). Moreover, the Eleventh Circuit applied its rulibgwisto the parties before it, 918
F.3d at 122931, and in severalases thereafter that were alregubnding on appeaeeCornell v.
Brennan,775 F. App’x 630, 633 (11th Cir. 2019) (per curiamficQueen v. Alabama Dé&pof Transp,
769 F. Appx 816, 822 (11th Cir. 2019per curiam) As the new “similarly situated irllanaterial respects”
standard presents a lower threshold (and is thus easier for a ptairgitisfy) than the prior “nearly
identical” standard, the parties’ arguments in their briefs on $hiseiare applicable despite the change
and the Court sea%o inequity in applying the new standard. Accordingly, the Court appless's
“similarly situated in all material respettéandard to this case.
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doing so violated the policy. (Doc. 21 p. 5-6.) He says thaafter he was told he could not
bring his lackpackhe started carrying his diabetic suppliea westthathe wore. Id.)

The fatal flaw to Plaintiff's claim is thabe has not pointed to any evidenshowing
Atlantic RoRowasaware Brown violated the policandthereafteiallowed him to corinue to do
so!® In fact, Atlantic ReRo’s Operations Team Leadgstified that henad no knowledge of
Brown ever having brought a backpack it vehicles (Doc. 7110, p. 4) BecausePlaintiff
fails to provide evidence that Atlantic Reo knew about Brown'’s allegedolations, Plaintiff
cannot show that the company treated Brown differently ithegatedPlaintiff with regard to the

possession of personal items while on the be e.g..Summers v. City of Dothan, 444 F. App’x

346, 348 (11th Cir. 2011) (per curiam) (“fBffered comparatorsctions are only relevant if it is
shown that the decision maker knew of the prior similar acts and did not discipline the ry
violators?”). Therefore, Plaintiff fails tanake out grima facie cas, and his age discrimination

claim fails.

B Plaintiff points to his own affidavit in which he states that the “Steweg@ompany” witnessedrBwn
entering the vehicles with his backpack. (Doc37Bp. 45.) Defendants contend that this evidence is not
admissible because it is not based on personal knowledge. (Doc. 78+-pb.) 1Bederal Rule of Civil
Procedure 56(c)(4) requires that figgffidavit or declaration used to support or oppose a motion . . . bg
made on personal knowledget out facts that would be admissible in evidence, and show that tre affi
or declarant is competent to testify on the matters stakestl. R. Civ. P. 56(c)(4). Statements in affidavits
that are based upon information and belief are insufficient to defeat@rfmtsummary judgmentEllis

v. England, 432 F.3d 1321, 1326 (11th Cir. 2005) (cifhage v. Capobianc@83 F.3d 1275127879
(11th Cir. 2002)). In addition, amffidavit should be clearly worded to indicate the specific circurstan

in which[the affiant]obtained the personal knowledge about certain.fa@baw v. Coosa Cty. Comm’n
434 F. Supp. 2d 1196, 1198 (M.Bla. 2005). Plaintiff's affidavit provides no explanation for how he
knew that the “Stevedoringpmpany” had knowledge of Brown violating the policy. Furthermore, in his
deposition, Plaintiff stated that it was his “assumption” that the Port Empleg@mmodated Brown by
allowing him to take his personal item in the vehicles. (Do€l, 48 32.) When pressed about how he
knew that the Port Employers treated Brown differently, Bfaagreed he did not know.Id.) Finally,
nowhere in Plaintiff's Hidavit does he state that Atlantic B specifically knew about Brown taking
items into vehicles. For all these reasons, the Court will not aanthid statement from Plaintiff's affidavit
as evidence.
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Even if Plaintiff could establish prima facie case of discriminatiorhowever,his claim
would still fail to the extent it is predicated on his October 17, 2016 terminadicause Atlantic
Ro-Ro had a legitimiz, nondiscriminatory reason for terminating him on that d4teOncea
plaintiff demonstrates prima facie age discrimination caséhe defendant has the burden “to
articulate a ‘legitimate, nediscriminatory reason’ for its employment decisiosteeer v. Gen.

Elec. Co, 318 F.3d 1066, 1074 (11th Cir. 2003) (quoting O’Connor v. Consol. Coin Caterel

Corp., 517 U.S. 308, 311 (1996)). The burden is one of production, not persuasibeyefwie
an employer “need only produce evidence that callddv a rational fact finder to conclude that

[plaintiff’'s] discharge was not made for a discriminatory reas@tdandard v. A.B.E.LServs.,

Inc.,, 161 F.3d 1318, 1A (11th Cir. 1998). It also involves “no credibility determination.”

Vessels v. Atlanténdep. Sch. Sys., 408 F.3d 763, 769 (11th Cir. 2005) (per curiam).

Neither party disputes that the PGC warned Plaintiff during his grievandadhdzat he
could bring cushions to place in each shuttle van or place cushioning inside his clothing, but
could not shirk workby waiting for a specific shuttle van. (Doc.-B9p. 5.) He was agatold
that delaying work by waiting for a specific van would result in termination on August 16, 2016
(Id. at p. 6.) Plaintiff admits that on October 17, 206 was waiting for a specifican despite
these warnings. (Doc. 7B p. 28.) Atlantic RoRo thusmeetsits “exceedindy light” burdento
articulate a legitimate, nediscriminatory explanatiohy explainingthat it terminated Plaintiff on

October 17 because he was shirking workirnes v. AmSouth Bank, NA, 36 F.3d 1057, 166

61(11th Cir. 1994) (quoting Meeks v. Comput. Assocs. Int’l, 15 F.3d 1013, 1019 (11th Cir.;1994

|t is within adistrict court’s authority ® grant summary judgment asao issue withira plaintiff's claim.
SeeBarker v. Norman651 F.2d 1107, 1123 (5th Cir. Unit A Ju89,1981) (“[Summary judgment may
be proper as to some causes of action but not as to others, or as to saaimiissoils to others, or as to
some parties but not as to others ); see alsadBonner v. City of Prichardb61 F.2d 1206, 120{11th
Cir. 1981) (en banc)a@dopting the decisions of the United States Court of Appeals for the FitthitCi
decided prior td&September 30, 1981, as binding precedent of the Eleventh Lircuit
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see e.g., Phiips v. Aaron Rentslnc., 262 F. App’x 202, 20510 (11th Cir. 2008) (per curigm

(tardiressconstitute a legitimate, nosdiscriminatory reasofor terminatior).

Once an employeoffers a legitimate, nediscriminatory reason, the burden shifts to the

plaintiff to show thathis suggested reason is merely a pretext for unlawful age discrimination.

Chapman 229 F.3dat 1024-25 The plaintiff may do this by identifyingstich weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in the emiplpyeffered
legitimate reasons for its action that a reasonable factfinder could find thewrthyvof

credenc€ Combsv. Plantation Patterns, 106 F.3819, 1538(11th Cir. 1997)(citation and

internal quotation omitted). Importantly, a plaintiff cantemply quarrel[] with the wisdom of
[the employer’s] reason” but “must meeatineason head on and rebut it . . .Chapman229
F.3d at 1030. In other words, summary judgment is appropriate in a discriminatiovhease¢he
plaintiff fails to “sef] forth specific facts showiriga genuine issue exists as to whether the

employer’s articulated reason is pretextual. Mauter v. Hardy Corp., 825 F.2d 1554, 1558 (1

Cir. 1987). Plaintiff has failed to carry that burden here.

Plaintiff's Response failsotset forth any “specific facts” showing that Atlantic-Ro’s
reason for terminatingim October 17, 2016vas pretextuat® In fact, Plaintiff concedes that
waiting for a specific van with his cushion in it would make him less productivec. (E21, p.
24.) Despite multiple warnings that he would be terminated if he waited for a specifigitan
his cushionPlaintiff continuedo do so Thus,even assuming that Plaintiff did in fact establish a
prima facie case of age discrimination, summary judgment is still approgaataintiff's claim

to the extent it is based on his October 17 termindtiecauseAtlantic RoRo has offerech

15 Plaintiff’'s Respons@rief does state that he “was told on multiple occasions by other workersethat h
should retire.” (Doc. 73, p. 6.) Like every factual assertioBlantiff's brief, there is no citation to the
record to support this statement. Review of the record reveals no evislkeowing that anyone from
Atlantic Ro-Ro told Plaintiff that he should retire. The Court will thus disregasdstiatement.
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legitimate, nordiscriminatory reasofor its action against Plaintiff anthere is no evidence of
pretext. For all the reasonset forthabove, the Court thUSRANTS Atlantic Ro-Ro’s Summary
Judgment Motion as to Plaintiff's ADEA discrimination claim agains{doc. 71.)

C. Plaintiff's Claim against the Union

After reviewingthe record and drawing all reasonable infersmed’laintiff's favor, the
Court finds thaPlaintiff is alsounable to establish@ima facie case of age discrimination against
theUnion. The Union does not dispute that Plaintiff is a member of a protected age group or t
he was qualified to do the job. However, the Union argues that Plaintiff fails to estdialt it
took adverse action against htfn(Doc. 691, pp. 1416.) In addition, like Atlantic R&Ro, the
Union asserts that Plaintiff avoidebrk by waiting for a specific van with his cushion and that
this was a legitimate and naliscriminatory reason for its actiorfDoc. 69-1, pp. 18-19.)

An adverse employment action under the ADEAassérious and material change in the

terms, conditions, or privileges of employment.” Coles v. Post Master Gen. United Btatal

Servs, 711 F. App’x 890, 895 (11th Cir. 201f)er curiam)(citing Trask v. Sec'y, Dep'’t of

Veterans Affairs822 F.3d 1179, 11984 (11th Cir. 2016) To egablish this element, a plaintiff

must show that “the employer’s action . . . impact[ed] the the .plaintiff's job in a real and

demonstrable way.” Davis v. Town of Lake Park, 245 F.3d 1232, 1239 (11th Cir.a006dated

on other grounds by Burlington N. & Santa Fe Ry. Co. v. White, 548 U58.(2006). In addition,

“the employment action must be materially adverse as viewed by a reasomabte ipethe

circumstancesnot justfrom the employee’s subjective perspectivd. Stated another waya

6 The Union also argudhat Plaintiff cannot establish a valid comparator to show that he esedrless
favorably than someone outside of his protected class. (Det, [6916.) Because the Court finds that
summary judgment is warranted on two other grounds, it declimeach this issue.
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‘bruised ego’ is simply not enough to constitute an adverse employment.’achtchell v.

Vanderbilt Univ., 389 F.3d 177, 182 (6th Cir. 2004) (citation omitted).

In this case, Plaintiff does not dispute that Defendant AtlantieR&enot the
Union—terminated his employment on April 9, 2016 and October 17, 2016. (Doc. 69-2,6p. 4
doc. 781, pp. 28 46) This leaves only the August 16, 20ib@identwhere two Union officials
allegedly used abusive language #ém@atenedo fire Plaintiff but did notdo so (Doc. 692, p.

6.) The Union argues that just threatening to fire someone does not constitute ar advg
employment action. (Doc. B, p. 15.) Plaintiff does not respond to this arguméfawever,
several circuit courtsave found that threagsd even unfaireprimandsre not enough to establish

the adverse employment action elemeindn ADEA claim See e.g.,Mitchell, 389 F.3d at 182

(“[Defendant’s] proposalto reduce [plaintiff's] payalter his employment statusadareassign
him . . .were never implemented and therefore not adverse employment &gtidredshv. Fort

Bend IndepSch. Dist., 941 F.3d 818, 826 (5th Cir. 20{9his court has previously held that

‘allegations of unpleasant work meetings, verbal reprimands, improper work reque sisfaar
treatment do not constitute actionable adverse employment actions”) (quotingKing v.
Louisiana 294 F. App’x 77, 85 (5th Cir. 2008)Because Plaintiff is unable to show that the Union
did anything beyond threaten to fire him in an unpleasant fashi®prima facie ADEA claim
against the Union fails.

Even if Plaintiff could establish grima facie case of age discrimination, his claim would
still fail because th&lnionhad a legitimate, mediscriminatory reason fats action Like Atlantic
Ro-Ro, the Union states that Plaintdfhirkedwork. (Doc. 691, pp. 18-19.) Plaintiff does not
rebut this reason, and the Court finds—for the same reasons that it found for Atlantic Ro-Ro—that

the Uhion’s proffered explanation satisfies its burden of showing that it actedeigitisnate non-
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discriminatory reason. Hnefore,the Court GRANTS the Union’s Motion for Summary
Judgment as to Plaintiff's ADEA claiegainst it (Doc. 69.)
[l . Additional Grounds for Denying Plaintiff's Claims Against GSA

GSA alternatively arguethat it cannot béeldliable under the ADA or ADEA because it
does not meet eithdyct's definition of an employer or labor organizatiofDoc. 7115, p. 18—
19.) To qualify as an employer under the AD#entity must employ at least twenty people. 29
U.S.C. § 63(b). Likewise under the ADEA, an entity is only considered an employefhas
fifteen or more employees for each working day . 42'U.S.C8 2000€b). Hereitis undisputed
that GSA only employs four people. (Doc. 17, p. 83intiff's only response to this definitional
shortcomings to offera “W-2” form, which he says is proof that GSA paid hirfDoc. 733, p.

6.) Even @suming the form prowgghatGSA paidPlaintiff, it is irrelevant because GSA still does
not employ the minimum number of employees to be considered an employer under either
ADA or ADEA.

In an effortto maintain his suit against GSA, Plaint#fso argues thaGSA is a labor
organization. (Doc. 73, p. 8.) The ADA and ADEA share the sanuefinition of labor
organization 42 U.S.C8 2000€d); 29 U.S.C.8 63(d). Under eitheAct, a labo organization
must “engage[] in an industry affecting commerce. .” Id. This requires‘maintain[ing] or
operat[ing]a hiring hall or hiring office which procures employees for an employer or procure
for employees opportunities to work for an emgloy...” 29 U.S.C.8 630(e); 42 U.S.C§
2000e(e).An entity can also engage in an industry affecting commerce under the ADiEE Vil
fifty or more members before July 1, 1968 or tweinig or more members after July 1, 19&8&d
meeting other spdutations 29 U.S.C.8 630(¢. For the ADA, the organization must have

twenty-five members “during the first yeafter March 24, 1972” or fifteen or more after taat
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it must meet othespecifications 42 U.S.C.8 2000e(e).Neither partydisputes that the Union
not GSA,operats the hiring hall where the Port Employers hire longshoremen. (Det6,7f.

2; doc. 692, pp. 23.) In addition, the record indicates that only the Port Employers were membe
of GSA which places it belowither Act's membeshipthreshold. (Doc. 17, p. 18.) Thus, GSA
does not meet the statutory requirements to be considered a labor organizationtiedtree
ADA or ADEA.

Plaintiff also citesMason v. Stallings, 82 F.3d 1007 (11th Cir. 1996) support I8

argument that GSA should be considered an employer or a labor organization. (Doc. 73, p.
However reliance on this case misplacedsMasonholds onlythatthere is no individual liability
under the ADA.Mason 82 F.3d at 1009PIlaintiff also @pears to argue th&SA is an agent of
the Port Employers. (Doc. 73, p. 8.) The record, howewdicates that GSA could only represent
the Port Employers in unemployment insurance matters. (Doc. 17, pNb8gthelesseven if
GSA was the Port Employéragent, this would still not establish its liability. The Eleventh Circuit
has interpretedhe “agent” language in the ADA and ADEas merely “ensujing] respondeat
superior liability of the employer for the acts of its age&nand not to create liability for the
individual agent. Mason 82 F.3d at 1009.Thus, for the above reasons, the C@GBRANTS
GSA's Motion for Summary Judgment on bdtie ADEA andthe ADA claimson the alternative
ground that it is does not qualify as an employer or labor organization under either $ixdate.
71)
IV.  Punitive Damages

Plaintiff alsoclaimsentitlementto punitive damages(Doc. 5 p.6.) Underthe ADA,
punitive damages are limitetto cases in which the employbas engaged in intentional

discrimination and has done ‘swith malice or with reckless indifference to the federally protected
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rights of an aggrieved individudl Kolstad v. Am. Dental Ass, 527 U.S. 526, 5280 (1999)

(quoting 42 U.S.C. § 1981a(b)(1)3eealso 42 U.S.C.§ 12117(a) (Title VIl remedieand
proceduresapplyto ADA plaintiffs).!’” For the reasons discussed above, Pldistifaims alleging
disability discrimination fail as a matter of law. Thus, Plaintiff cannot show dhgt of the
Defendang engaged in intentional discrimination atitereforecannot show he igntitled to
punitive damages. Accordingly, the CouBRANTS Defendard’ Motions for Summary
Judgments to this claim (Docs. 69, 71.)
CONCLUSION

Based on the foregoing, the Co@RANTS DefendantinternationalLongshoremen’s
Association, Local 1423'lotion for Summaryudgment, (doc. 69and Defendantatlantic Ro
Ro Stevedoring, Inc., APS Stevedoring, LLEMarine Terminals CorporatieBast and the
Georgia Stevedore Association, Incvetion for Summary Judgment, (doc. 71). The Court
DIRECTS the Clerk of Court to enter judgment in favor of Defendants a@iL@SE this case.

SO ORDERED, this 12th day of February, 2020.

/ W%}Lﬁ

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA

17The ADEA does not provide for punitive damages. Goldstein v. Manhattan Indus., Inc., 758 F.2d 14
1446 (11th Cir. 1985) (citing Dean v. Am. Sec. Ins. Co., 559 F.2d 1036, 1038 (5th Cir. 1977)).
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