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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
SAMUEL DEORIQ,
Petitioner CIVIL ACTION NO.: 2:17cv-89

V.

VIC FLOURNOY,

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Petitioner Samuel Deorio(“Deorid’), who is currently incarcerated at the Federal
Correctional Institution in Jesup, Georgia, filed a Petition for Writ of HaBeagus pursuant to
28 U.S.C. § 2241. (Doc. 1.) Respondent filed@ion to Dismiss,(doc. 9, to which Deorio
filed a Responsg(doc. 11). For the reasons which follow,RECOMMEND that the Court
GRANT Respondent’s MotionDISMISS Deorids Section 2241 Petition, andIRECT the
Clerk of Court toCLOSE this caseand enter the appropriate judgment of dismissal. | also
RECOMMEND the CourtDENY Deorioin forma pauperis status on appeal.

BACKGROUND

On April 25, 2000, a jury in the Southern District of Florida found Deorio guilty of
conspiracy to possess with intent to distribute cocaine, in violation of 21 U.S.C. § 846;ause g
firearm in furtherance of a drug trafficking crime, in violation of 18 U.S.C. § 924(nd
possession of a firearm by a convicted felon, in violation of 18 U.S.C. § 922(¢l@¢s. 9-3,

9-4, 9-5) The SouthernDistrict of Floridasentenced Deorito a total term of 32 months’

! The CourtGRANTS Deorio’s Motion to Exceed Pageénhits. (Doc. 2.) The Court has considered the
entirety of Deorio’s pleadings when ruling on his Sect&®41 Petition and Responder® Motion to
Dismiss
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imprisonment. (Doc. %.) Deorio filed a direct appeagnd the Eleventh Circuit Court of

Appealsultimately affirmel his convictions and sentence. United States v. Deorio, 45 F. App’

876 (11th Cir. 2002)(see alsaloc. 9-6.)

On August 20, 2003while his direct appeal was still pendin@eoriofiled amotion in
the Southern District of Floriggursuant to 28 U.S.C. § 2255, attacking tasviction and
sentence. (Dac 97, 98.) Deorioargued that the districbart lacked jurisdiction to prosecute

him in federal court because the drug offenses took place on privagrtgromt on a federal
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enclave. (Id.) After the Eleventh Circuit issued its mandate on October 16, 2002, the distri
court denied Deorio’Sedion 2255 motion, finding that his claim was meritleg®ocs. 9-9, 9-
10.)

On June 20, 2016, Deorio filed an application for leave to file a second or successive
Section2255 motionwith the Eleventh Circuibased on th&Jnited StatesSupreme Court’s

decision in_Johnson v. United States  U.S. ___, 135 S. Ct. 2551 (June 2615)? (Doc. 9-

11.) Deorio also filed another Section 2255 motion in the Southern District of FHeeétang to
vacate his sentence basedJohnson.(Docs. 9-13, 914.) The district court stayed the Section
2255 motion pending the resolution of Deorio’s application with the Eleventh Circuit. (Docs. 9
15, 916.) On July 20, 2016, the Eleventh Circuit derdembrio’s applicationfor leave to file a
successive Section 2255 motion. (Do€l@) The courtheld that though Deorio may have

made aprima facie showing that he f&d under the scope of the newdypnounced rule in

2 |In Johnson the Supreme Court struck dowime residual clause of the Armed Career Criminal Act
(“ACCA") asunconstitutionallyvague and found thatcreasing a sentence undeattblause violatethe
Constitution’s guarantee of due procesdohnson  U.S. at __ , 135 S. Ct. at 25%B, 2563
However, the Supreme Court clarified that, in holding that the residuedecla void, it did not call into
guestion the application of the elements clause and the enumerated crimes cltheseAGICA's
definition of a violent felony. ~ U.S. at  ,135 S. @ at 2563. Te SupemeCourt subsequently
decidedin Welch v. United States, U.S. __ , 136 S. Ct. 12%3.(18, 2016), thatJohnson
announced a new rule of substantive law that applies retroactively to casdatenatoeview.




Johnson the application oflohnsonwould haveno effect on his actual sentence under the

concurrent sentence doctrindd.(at pp. #8.) Specifical, the court found that even if, under
Johnsonthe ACCA enhancementese removed from Deorio’s sentence for being a felon in
possession of a firearm, he would still be subject to a concurrent sentence of 262 mont
imprisonmenon his drugconspiracy conviction, because he qualified as a career offender basg
on two predicate crimes of violence or controlidstance offenses: cocaine trafficking and
aggravated battery.(Id.) Following the Eleventh Circuit’'s denial of Deorio’s application, the
district court dismissed his Section 2255 motion. (Doc. 9-18.)

Having been rejected by tl@outherrDistrict of Floridaand the Eleventh CircyiDeorio
has row turned to this Courto attack his sentencdn theinstant Section 2241 Petitiphe once

againcontendghat Johnsoncompels that he be resentenced without the armed career crimin

enhancement.(Doc. 1.) As relief, he requests to be resentenced without a career offendeg

enhancement.ld. at p. 8.)
Respondenmoved todismissDeorids Petition, contending that he does not satisfy the
requirements of the 28 U.S.C. § 2255(e) “savatguse” in light ofthe Eleventh Circuit's

decision inMcCarthan v. Director of Goodwill IndugriesSuncoast, In¢.851 F.3d 1076, 1081

(11th Cir. 2017). (Doc..Y Deoriofiled a Responsepposing the Motion to Dismiss. (Doc..11
DISCUSSION
Whether Deorio can Proceed Pursuanto Section 2241
Section 2241 habeas corpus petitionaré generally reserved for challenges to the
execution of a sentence or the nature of confinement, not the validity of thecgend#f or the

fact of confinement.” Vieux v. Warden, 616 F. App’x 891, 896 (11lth Cir. 201Biternal

punctuation and citation omitted). Ordinarily, an action in which an individual seeks t
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collaterally attack “the validity of a federal sentence must be brought @@865" in the

district of conviction. 28 U.S.C. 8255(a);Turner v. Warden Coleman FCI (Medium), 709 F.3d

1328, 1333 (11th Cir. 2013). To utilize Section 2241 to attack the validity of a federal senten
or conviction, a petitioner must show that the remedy afforded under Section 2255 es)tiaizd

or ineffective” Taylor v. Warden, FCI Marianna, 557 F. App’x 911, 913 (11th Cir. 2014)

Turner, 709 F.3d at 1333 (noting the petitioner bears the burden of establishing that the remg
under Section 2255 was inapmte or ineffective to test the legality of his detentiolh)motion

to vacate covers only challenges to the validity of a sentence, but the sausg @hd a petition
for a writ of habeas corpus cover challenges to the execution of a sentéhaentonelli v.

Warden, U.S.P. Atlanta, 542 F.3d 1348, 1351 n.1 (11th Cir. 2008) (“It isse#tlid that a

§ 2255 motion to vacate is a separate and distinct remedy from habeas corpus. proper.
prisoner in custody pursuant to a federal court judgment may proceed under § 2241 only whej
raises claims outside the scope of2855(a), that is, claims concerning execution of his

sentence)’ (internal citations omitted))United States v. Flores, 616 F.2d 840, 842 (5th Cir.

1980) (“[The prisoner’s] appropriate remedy is under 8§ 2255, not 28 U.S.C. § 2241, since 1
alleged errors occurred at or prior to sentencing.”).
Section 2255(e) provides:
An application for a writ of habeas corpus in behalf of a prisoner who is
authorized to apply for relief by motion pursuant to this section, shall not be
entertained if it appears that the applicant has failed to apply for reliefpbyn,
to the court which sentenced him, or that such court has denied himueléesfs
it also appears that the remedy by motion isnadequate or ineffective to test
the legality of his detention
28 U.S. C. § 2255(e) (emphasis added). The aboyghasized portion of Section 2255(®

referred to as the “savinglause.” “Section 2255(e) makes clear that a motion to vacate is thg
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exclusive mechanism for a federal prisoner to seek collateral relief unless lsatcsfy the
saving clauseMcCarthan 851 F.3dat 1081.

After McCarthan to determine whether a prisoner satisfies the saving clause, a cou
need only analyzéwhether the motion to vacate is an adequate puee test the prisoner’
claim” Id. at 1086. Taanswer this questiom courtshould “ask whether the prisoneould
have been permitted to bringathclaim in a motion to vacatdn other words, a prisoner has a
meaningful opportunity to test his claim whenever section 2255 can provide him a rerfeedy.
at 1086-87. In short when reviewing a Section 2241 petition, courts should loakhtether tie
petitioner’'s claim isof a kind that is “cognizable” under Secti@255. If so, the petitioner
cannot meet the “saving clausaihd cannot proceed und8ection2241. To be sure, “[tle
remedy[afforded]by [a Section 225bmotion is not ineffective unless the procedure it provides
is incapableof adjudicating the claim.”ld. at 1088. Whether the petitioner could obtaghef
under Section2255 is not relevant to thelcCarthantest. Thus,the “remedy” that must be
“inadequate or ineffective” to triggéine saving clausis “the available processnot substantive
relief.” Id. at1086.

“Allowing a prisoner with a claim that is cognizable in a motion to vacate to access tf
saving clause nullifies the procedural hurdles of section[d253d. at 1090. For example
“[t]he mere fact that such a [§ 2255 motion] is procedurally barre8 B253s statuteof

limitations or restriction on second or successive motions does not makadequateor

ineffective” Id. at 1091 (A federal prisoner has one year to move to vacate his sentence under

section 2255.But when a prisoner uses the saving clause to bring a claim that is cognizable ir
motion to vacate, he bypasses his statute of limitations and gains limitless time tolgoness

that prisoners who meet the requirements of section 2255 do not r§cdeely v. Taylor, No.
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1:15-CV-00311AKK, 2015 WL 1910328, at *6 (N.D. Ala. Apr. 27, 201%ppeal dismissed,

(Oct. 28, 2015) (quotingVofford v. Scott 177 F.3d1236, 1245(11th Cir. 1999 (Cox, J.,

concurring specially) (“I also agree that the remedy by motion under 8§ 2255 isndetag
‘inadequate or ineffective’ because an individual is procedurally barred fliognd secondor

successive § 2255 motion.'Ynited Sta¢s v. Lurie 207 F.3d 1075, 1077 (8th Cir. 2000) (bars

on successive motions and statute of limitations do not render § 2255 motion inadequatg

ineffective); and Charles v. Chandler, 180 F.3d 753, /& (6th Cir. 1999) (statute of

limitations bar doesat make Section 2255 inadequate or ineffective)).

The Eleventh Circuit emphasized that the saving clause has meaning because nof
claims can be remedied by Section 2255. “A prisoner sentenced by a federdbc@axample,
may file a petition for a wit of habeas corpus to challenge the execution of his sentence, such
the deprivation of gootime credits or parole determinationgVicCarthan 851 F.3d at 109283

(citing Hajduk v. United States, 764 F.2d 795, 796 (11th Cir. )985)he saving clase also

allows a prisoner to bring a petition for a writ of habeas corpus when the segteaui is
unavailable. Other circuits have held that a prisoner may file a petition fort @fwrabeas

corpus if his sentencing court has been dissolvéd.’at 1093 (quoting Prost v. Anderson, 636

F.3d578, 588 (10th Cir. 2011) (explaining tHat military prisoners“the resort to 8 2241 is the
norm rather than the exception . . . due to the evanescent nature of court martial pygecéssli
sentencing court literally dissolves after sentencing and is no longerdeadaest a prisoner’'s
collateral attack”)). Aditionally, “perhaps practical considerations (such as multiple semgenc

courts) might prevent a petitioner from filing a motion to vacatel.’(citing Cohen v. United

States 593 F.2d 766, 771 & n.12 (6th Cir. 1979)). However, “only in those kihdisnded

circumstances is [the remedy by motion] ‘inadequate or ineffective to testglé@yleof his

? Wofford was overruled on other groundsMgCarthan
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detention.” Id. (quotingSamakv. Warden, FCC ColemaMedium, 766 F.3d1271, 1278 (11th

Cir. 2014) (W. Pryor, J., concurring) (quoting 28 U.S.C. § 2255(e)). It is not enough to trigg
the “saving clause” to claim that new cda® exists, that new facts have come to light, or that
the Sectior2255 court got it wrongld. at 1086, 1090.“If the saving clause guaranteed multiple
opportunities to test a conviction or sentence, then the bar against second and sucogssse m
under section 2255(h) would become a nullitid? at 1090.

This case does not present the “limited circumstances” warranting applicatibe of t
saving clause.Deorids claims—thatthe SoutherrDistrict of Florida improperlysentenced him
as a career offendand thatJohnsorrequires that he be resenteneeate the type of claims
and requested relief that Section 2255 encompass$issclaim for relief, that he be resentenced,
reveals that he is not attacking the mannerhicivhs sentence is being executed but, rattier,
sentence itself.Thus,he would have been permitted to brimg claimsin a motion to vacate
andSection 2255 provideBeoriowith an adequate procedure to testclaim. Indeed Deorio
challenged his sentence througsection 2255notion before theéSouthernDistrict of Florida,
and he sought leave to file a second or successive Section 2255 Motion from the Eleve

Circuit. In those pleadings, he raised the same claims he raises Hetiiisn. Thus, he has

acknowledged that the claims he asserts and the relief he seeks are the type of claahef and |

encompassed by Section 2255.

In his Response to the Motion to Dismiss, Deorio acknowledges that he “may not be a
to meet the stiff test devised McCarthari, but he claims thahe should still be allowed to
proceed under Section 2241 because the Eleventh Circuit “rendered [Section 2255 rel
inadequate or ineffective . . . by denying him the permission stages on grounds notedithoriz

statute.” (Doc. 11, p. 8.) This Court cannot ignore the holdinfla€arthan as Deorio
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requests. Furthermoreggardless of the merits @eorio’s dissatisfaction with the Eleventh
Circuit’s denial of higequesffor permission to file a second successive Section 2255 motion
that dissatisfactiomannot serve as a basis for allowing him to proceed under the saving clause
It appearsthat, thoughDeorio labels his filing a Section 2241 Petition, iseactually
attempting to bring a second or successive Section 2255 motion. Pursuant to Section 2255(h):

A second or successive motion must be certified as provided in section 2244 by a
panel of the appropriate court of appeals to contain—

(1) newly discovered evahce that, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder would have found the
movant guilty of the offense; or

(2) a new rule of constitutionalla made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable.

28 U.S.C. § 2255(h)However,Deorio must firstobtain permission from thé&leventhCircuit
before filing a second Section 2255 motiddeverthelessDeorio has available to him an aal
remedy under Section 225he right to request permission to file a second or successive Sectig
2255 motionunder Section 2255(h) The fact that the Eleventh Circuit has denizebrids

application to file a secahor successive Petition does not render the remedy “unavailable” t

him. SeeHarris v. Warden801 F.3d 1321, 1323 (11th Cir. 20Y8Regardless of whether the

[Circuit from which permission is sought] will actually certify a successivéamdased upon
the above facts and legal theories, § 2255 is adequate to test the legality ofifiveepsi
sentence.Accordingly, 8 2255(e)’s saving[dlause does not apply.”)As such,Deorio cannot
rely upon Section 2255(e) to proceed with his Section 22dtioRe

Further, Deorids Section 2255 remedy is notullified merely because he cannot
overcomeprocedural requirements for relieckeeMcCarthan 851 F.3dat 1086 (“[A] procedural

bar might prevent relief, but that bar does not render the motion itself an ineffective




inadequate remedy.” Thus, tle fact thatDeorio previously brought a Section 2255 motion and
faces the successiveness bar in Sec2sb(h) does nottself render a SectioB255 motion

inadequate or ineffectiveld.; Gilbert v. United States640 F.3d1293, 130811th Cir. 2011)

Rather, “[w]hat makes the 2255 proceeding ‘inadequate or ineffective’ for [a petitioner] is that
he had no ‘genuine gprtunity’ to raise his claim in the ctaxt of a 8§ 2255 motion.Zelaya v.

Sec'y, Fla. Dep't of Corr.798 F.3d 1360, 1370 (11th Cir. 2015).

Section 2255 provide®eorio an “adequate procedure” to test his conviction and
sentence. This procedure is clearly available to him adrbadyfiled Section 2255 mtions.
Moreover, he has an avenue to spekmission to file a second or successmation from the
Eleventh Circuit Again, merely because the Eleventh Cirdliit not grant that application does
not change the fact that the type of midDeorio seeks to bring is the type encompassed by
Section 2255.ConsequentlyDeorio cannot show that Section 2255’s remedy is “inadequate o
ineffective” to challenge his sentenemd “cannot now use the savingause to makeghis]
claim[s] in a petition for a writ of habeas corptisMcCarthan 851 F.3d at 1099.100. Because
Deorio cannot satisfy the saving clause, his claims are procedurally barred, and thea@oatt
reach the merits of his arguments.

For all these reason$ RECOMMEND the CourtGRANT Respondent’'s Motion to
Dismiss andISMISS Deorids Section2241 Petition.

Il. Leave to Appealin Forma Pauperis

The Court should also derdeorio leave to appeah forma pauperis. ThoughDeorio

has, of course, not yet filed a notice of appeal, it would be appropriate to addredsgnes in

the Court’s order of dismissal. Fed. R. App.2R(a)(3) (trial court may certify that appeal of




party proceedingn forma pauperisis not taken in goothith “before or after the notice of appeal
is filed”).

An appeal cannot be takémforma pauperis if the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context mt be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 6

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (196@R)claim or

argument is frivolous when it appears the factual allegations are clearly bagselksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Statedther way, am forma pauperis action is
frivolous, and thus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysisdéorids Petition andRespondent’s Motion to Dismiss,
there are no nofrivolous issues to raise on appeahdan appeal would not be taken in good
faith. Thus, the Court shoulENY Deorioin forma pauperis status on appeal.

CONCLUSION

Based on the foregoingRECOMMEND thatthe CourtGRANT Respondet’s Motion
to Dismiss, (doc9), DISMISS Deorids Petition for Writ of Habeas @pus, (doc. 1) and
DIRECT the Clerk of Court toCLOSE this caseand enter the appropriate judgment of
dismissal | furtherRECOMMEND thatthe CourtDENY Deorio leave to proceeth forma

pauperis.
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The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge oreview of the factual findings or legal conclusions of the Magistrate Jusige28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is pobpeer vehicle
through which to make new allegations or present additional ewadenc

Upon receipt of objections meeting the specificity requirement set out abbirateal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeacidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out abové nmat be considered by a District Judgs.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at tlkrection of a District JudgeThe Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationdomnoand Respondent.

SO ORDERED andREPORTED and RECOMMENDED , this 20th day of October,

/ ﬁ“isﬂif

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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