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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

GREATER HALL TEMPLE CHURCH OF
GOD,

Plaintiff, CIVIL ACTION NO.: 2:17cv-111

V.

SOUTHERN MUTUAL CHURCH
INSURANCE COMPANY,

Defendant

ORDER

This matter is before the Court on Defendant’s Motions requesting the Cike'tisér
expert testimony of John Kern, Shawn Brown, and Alfred Teston. Docs. 46, 47, 63. Plaintiff
has filedResponses to all Motions, and they are now ripe for review. For the followirtmnseas
the CourtGRANTS Defendant’s Motions to Strike the expert testimony of John Kern and
Shawn Brown, docs. 46, 47, aB®RANTS in part Defendant’s Motion to Strike the Affidavit
of Alfred Teston. Doc. 63.

BACKGROUND

This case arises out of an insurance dispute. Plaintiff Greater Hall Temypieh@if
God (“Greater Hall”) owns a church insured by Defendant Southern Mutual Church bresuran
Company (“Southern Mutual”). Doc. 48-13 at 1-2. At some point, the churcreifivater
damage. Doc. 59 at 1. The parties dispute the cause of this water damafethed the
damage ixovered under the insurance policy provided by Defendant. Plaintiff arguesadarr

Matthew damaged the church roof, causing the roof to Ighlat 2-3. Defendant contends the
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water damage was instead caused by improper flashing and insufficient downegputs a
therefore arose independent of any damage caused by Hurricane Matthew4&bat 11;
Doc. 48-8 at 2.

Defendant filed a motion for summary judgment, concurrently with two motiorigke s
the testimony of Plaintiff’'s expertdohn Kern and Shawn Browrggarding the cause of the
church’s water damagle Docs. 46, 47, 48. Defendant argues these individuals are not qualifiec

underDaubert v. Merrell Dow Pharmaceuticals, |09 U.S 579 (1993and Federal Rule of

Evidence 702 to offer expert testimony on this issue. Docs. 46, 47. Defendant also moved to
strike the affidavit and any expéestimonyfrom a thirdpotentialexpert, Alfred Teston. Doc.
63. Defendant contends Plaintiff failed to timely disclose Mr. Teston aspantexd is,
therefore barred from offering expert testimonid.
DISCUSSION

Defendants have moved to strike the testimony of three witnessesgJdehn Kern and
Shawn Brown) on the grounds that they are not qualified to give expert testimdrone
(Alfred Teston)becausdne was not properly disclosed as an expert within the time set by the
Court’'sScheduling Order. The Court first sets fotte standard for the admissibility of expert
testimony established lyaubertand Rule 702 before addressing the admissibility of Mr. Kern’s
and Mr. Brown'’s testimony. The Court then turns to the admissibility of Mr. Ted&stinony

and the timing of his disclosure as an expert witness.

1 Defendant’s motion for summary judgment appears as two separate ddgkst ddocs. 43, 48.
It appears that Defendant refiled the same motion with additionahatéats, so the Court cites to that
docket entry. Doc. 48.




Legal Standard

The Supreme Court’s holding Daubertand the text of Rule 702 require trial judges to

serve as gatekeepers in determining the admissibility of expgmadey. Fed. R. Evid. 702;

Kumho Tire Co. v. @rmichael 526 U.S. 137, 141 (1999). In this Circuit, courts routinely look to

three elements to determine if an expert is qualified uddabertand Rule 702. As stated by the
Eleventh Circuit, the elements for consideration are whether:

(1) the experis qualified to testify competently regarding the matters he intends
to address; (2) the methodology by which the expert reaches his conclusions is
sufficiently reliable as determined by the sort of inquiry mandat&aubert and

(3) the testimony asdssthe trier of fact, through the application of scientific,
technical, or specialized expertise, to understand the evidence or to determine a
fact in issue.

United States v. FrazieB87 F.3d 1244, 1260 (11th Cir. 2004) (citations omitted). “[A]lthough

there is some overlap among the inquiries into an expert’s qualifications, #iglitglof his
proffered opinion and the helpfulness of that opinion, these are distinct concepts that courts ar

litigants must take care not to conflat€uiet Tech. D3, Inc. v. HurelDubois UK Ltd., 326

F.3d 1333, 1341 (11th Cir. 2003).
The trial court has broad latitude in evaluating each of these three factots. A
gualifications, an expert may be qualified “by knowledge, skill, training, or eédacatHendrix

ex rel. G.P. v. Evenflo Co., Inc., 609 F.3d 1183, 1193 (11th Cir. 2010). The expert need not

have experience precisely mirroring the case at bar in order to be quai@dy. Virani, 253

F.3d 641, 665 (11th Cir. 2001). However, where an expertidoesexperience directly
applicable to an issue at bar, “[tjhe Committee Note to the 2000 Amendments of Ruleo702 als
explains that ‘nothing in this amendment is intended to suggest that experience alone ... ma

not provide a sufficient foundation foxgert testimony! Frazier 387 F.3d at 1261.
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As to reliability, courts look, when possible, to: (1) whether the expert’s theoryecan b
and has been tested; (2) whether the theory has been subjected to peer reviewcatipubli
(3) the known or potenti@ate of error of the particular scientific technique; and (4) whether the
technique is generally accepted in the scientific community. Da®&tJ.S. at 593-94.
However, these factors are not exhaustive, and “a federal court should consiciitoryah
factors that may advance its Rule 702 analySuiet Tech.326 F.3d at 1341. Finally, as to
the thirdDaubertfactor, expert testimony is likely to assist the trier of fact to the extent that “it

concerns matters beyond the understanding of the average lay person and kdyealbes a

material aspect of the proponent’s casé€nnedy v. Elec. Ins. Co., Case No. 41848, 2019
WL 2090776, at *5 (S.D. Ga. May 13, 2019) (citibgubert 509 U.S. at 591).

“The burden of laying the proper foundation for the admission of the expert testisnony i
on the party offering the expert, and the admissibility must be shown by a prepaedafrthe

evidence.” Allison v. McGhan Med. Corp., 184 F.3d 1300, 1306 (11th Cir. 1999). However, “it

is not the role of the district court to make ultimate conclusions as to the persussiviene
proffered evidence.” Quiet Te¢lB26 F.3d at 1341. Instead, “[v]igorous cross-examination,
presentation of contrary evidence, and careful instruction on the burden of pribed are
traditional and appropriate means of attacking shaky but admissible evid@aeeért 509
U.S. at 596.
Il. John Kern

Defendanmoves to exclude the testimony of Plaintiff's expkytin Kern. Doc. 46.
Kern, at Plaintiff's request, inspected the interior and exterior of the churcprdrA, 2017,
approximatelysix and a half months after Hurricane Matthew passed through Brunswick,

Georgia and approximately three months before this suit was filed. Doc. 46-4 at 3. After




conducting a visual inspection and reviewing various documents and photographs, Kern authg
a two-page report in which he stated his opinion on the cause of the damage to the church. D
46-42 Specifically, Kern stated:
The cause of a majority of the interior damage to the facility is due to the winds
racking the wood frame structure and the wind causing uplift pressure on the R-
Panel roof. The racking and uplift pseses has caused failure of the attachment
screws. These types of roofs are susceptible to screw and washer failure.
Typically, the screw holes are enlarged in the metal deck, and washers falil,
making the roof leak. The roof has also undergone impact damage due to
[HurricaneMatthew] Based on the interior extent and locations of much of the
damage, this is the cause for a majority of the damage. Concerning the flashing
issues, the church did not have leaks prior to the substantial amount of rain.
Flashing only failed when rain was excessive.
Id. at 4. Defendantharacterizethis statemenas offeringvarious distinct opinions, bitern’s
central opinion is that Hurricane Matthew damaged the church roof, leading torealditater
damage inside the church. Doc. 46-1 aflAe distinctopinions Defendardescribesll support
Kern’s overall causatioapinion, so the Court determines whether Kern may tender his overall
conclusion as to the cause of the damage to the roof as an expert opinion Betaadant
argues Kerns prohibited from offering this opinion because he lacks expert qualifications, his
opinions are unreliable, and his opinions are unhelpful to the trier oflthat 12-15.
A. Quialification Requirement

Kern currently woks as a structural civil designer and is an engineer by training. Doc.

46-2 at 9. Kern obtained a bachelor’s degree in civil engineering in 1973, completed some

2 Plaintiff does not indicateshether it intends this report as an expert report produced under Rule

26 of the Federal Rules of Civil Procedure. Plaintiff initially discld$erth as witness under Rule
26(a)(1) as an individual with “knowledge regarding the damages suffeti@ldibyiff.” Doc. 46-3 at 3.
Plaintiff later produced Kern’s report which is dated May 2, 2017 and addresBastor Lee, the
assistant pastor and minister of operations at Greater Hall. Deds4863 at 5#. Because Defendant

has not challenged Kern'ssdlosure as a witness and no party has put forward any other report authored

by Kern, the Court presumes Plaintiff intended to utilize this repaitlasr an expert report under Rule
26(a)(2)(B) or an expert disclosure under Rule 26(a)(2)(C).
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coursework toward a master’s degree in engineering, and completes 2aghi25 hours of
continuing education a year to maintain his license as a civil engiltkait. 16-11. Kern began
his own business in 1980 and estimates that he designed “millions of square feet gf roofin
inspected, probably, hundreds of thousands of square feet of roofing[,]” and he has designed
“over 100 buildings a year” taking into account estimated wind pressures when dogthe
roofing on those structuregd. at 12-13. Specifically, Kern designs roofs to withstand the wind
pressures provided by the International Building Code for each strudduieg. 13. Kern

frequently conducts “inspections for roof repairs due to wind and rain damage” but has only
testified regarding rain and wind damage to roofs three times in his chicatr 6-7.

Defendant contendsern is not qualified to offer expert testimony because he has limited
working experience with foanel roofs, the type of roof at issue in this case. Doc. 46-1 at 13.
As explained by Kern, an-Ranel roof is a type of metal roof which is secured to a building by
screws. Doc. 4@ at 21. Kern admits he does not use R-Panel roofs and expressed his
disapproval of those types of rooflel. at21. Kern instead prefers to use standing seam roofs,
which donot utilize screwsld. According to Kern, the very flaws he identified in thd°Rrel
roof in this case—that excessive wind will cause movement in the screws in tlamdoesult
in leaking—are the reason he does not use those roofs in his own ddsi¢tern designed
“two or three” buildings with R-Panel roofs at the beginning of his career, batajlrhasnot
designeda R-Panel roof since that timeld. None of the three cases where Kern testified
regarding rain and wind damage to roofs involved an R-Panel roof, and Kern did not state how
often he examines-Ranel roofs for damage outside of litigatidd. at 23. However, when

asked during his deposition, “in connection with damages suffered after any stornofevent,

3 Kern staed that, at the time of his deposition, he was in the process of designing ragowittii
an R-Panel roof because “[t]he client has insisted upon it[,]” over Kefection. Doc. 46-2 at 23.




is it common for you to see anfRanel Roof?’Kern replied, “I have seen-Ranel roofs with
leaks after storms, yes.” Doc. 46-2 at 41-42.

The Federal Rules of Evidence provide that an expert must be qualified by “knowledge
skill, experience, training, or education.” Fed. R. Evid. 702. Not only must a witness have
expertise, but the subject matter of the witness’s testimony must be sufficientty tith
expertise._Maiz253 F.3dat 665. However, an expert need not have experience precisely
mirroring the case at bar, as the Eleventh Circuit made clear invifiaiz it affirmed a district
court decision that an economist was qualified to offer expert testimotipgeia lost profits in
a real estate venture, despite his lack of experience with real estate demelddm€ourts
generally do not impose a rigorous qualifications requirement but instead look tendet
proposed expert has minimal qualifications in the area in which they seek ta {Bstfe.g.
Hendrix, 255 F.R.Dat 584—-85(finding an expert qualified to testify regarding the shattering of a

child restraint system even when he had not “designed or molded a CRS”); Cason v. C.R. Bar

Inc., Case No. 1:12v-1288, 2015 WL 9913809, at *10 (N.D. Ga. Feb. 9, 2015) (finding an
expert qualified to testify regarding the design and testing of medivaled even when he had
not worked with the blood clot filter at issue in the cagéjat is not to say the qualifications
requirement is a rubber stamp, and “[e]ti{zerin one field does not qualify a witness to testify

about others.”_Lebron v. Sec. of Fla. Dep’t of ChildreRdnilies 772 F.3d 1352, 1369 (11th

Cir. 2014) (affirming the determination that a psychiatrist specializinguig dse and related
disorders was not qualified to testriggardingthe level of drug use among Florida applicants for

federal assistance when he had no experience related to applicants for that progcinhess”

applicants in Florida)see alsdJnited States v. Hollis780 F.3d 1064, 1069—-70 (11th Cir. 2015).




However the stringencyor lack theregfof the qualifications requirement of Rule 702
does not abrogate the duty of the party offering the proposed expert, herenh#, Réeprove
by a preponderance of the evidence that the proposed expert is in fact qualified éxoéit
testimony. Allison, 184 F.3d at 1306Ultimately, the “rules relating tBaubertissues are not
precisely calibrated and must be applied in «gmexific evidentiary circumstances that often

defy generalization.’United States v. Brown, 415 F.3d 1257, 1266 (11th Cir. 2005). Trial

courts are afforded “considerable leeway” in determining whether antéxpgeialified under
Daubert and it is the responsibility of the trial court as gatekeeper to determine, baked on t
evidence put forward by the proffering party, whether a proposed expert iseguakiumho
Tire, 526 U.S. at 152.

The exact contours of Kern’s experience are unclear. 'euanriculum vitae is not in
the record, and the only information the Court has concerning Kern’s qualificateotisear
statemets made during his depositidnDoc. 46-2. As previously noted, Kern is an engineer by
training and has designed many buildings and examined many damaged roofs, though his
experience with the type of roof at issue in this case is very limitect 21. Moreover, the
record is not clear on whether Kern’s inspections of other roofs “due to wind and rain tamage
entail Kern determining the cause of damage to agooferely determining the extent of the
damage and what work is necessary to rectify that danmdgat 6-7. Accordingly, the Court
can only say for certain that Kern has professional training as an engidegereeral experience
in designing roofs and inspecting them, sometimes after a stdrrat 6-13. The Court must

determine whether this training and experiemeesufficient to allow Kern to opine that

4 During Kern’s deposition, defense counsderences Kern’'s CV, which was evidently provided
to her. Doc. 46-2 at 5. However, this document was never filed with the Court.




Hurricane Matthew damaged thmof of Greater Hall and that roof damage caused the church to
sustain additional water damage.

Courtsconsidering angineer’s qualificationfor offering expert opinion othe caises
of sructural damagengage in a faetpecific inquiry concerning the fit between the opinion

offered and the expert’s qualificationg.g., Grand Reserve of Columbus, LLC v. Property-

Owners Ins. Ce.721 F. App’x886, 888 (11th Cir. 2018) (affirming a finding that an expert was

gualified to opine that a roof was damaged by hail where he had examined more than a thous

roofs and had assessed hail damage for other insurance comp2aoeesjut Key Homeowners

Ass’n, Inc. v. Lexington Ins. Cp649 F. Supp. 2d 1363, 1371 (S.D. Fla. 2009) (finding an expert
unqualified to testify as to the wind speeds during Hurricane Wilma or the cabsedaimages
to the condominiums at issue in the case where he specialized in window replacehtext ao

background in engineering or in pressure damage)alsd?alm Bay Yacht Club Condo. Ass'n,

Inc. v. QBE Ins. Corp., Case No. 10-23685, 2012 WL 1345317, at *5 (S.D. Fla. Apr. 18, 2012)

(finding a claims adjustexith experiencen over 15,000 insurance losses, including hurricane
claims was qualified to offer an opinion that a hurricane was the cause of thgedanaa

building); Banta Properties, Inc. v. Arch Specialty Ins. Co., Case No. 10-61485, 2011 WL

13096476at *2 (S.D. Fla. Dec. 22, 2011) (finding a professional engineer with minimal
experience dealing with roofs not qualified to offer an expert opinion about roofs, butegualifi
to offer an expert opinion as to whether a hurricane damaged a property so longddsbe di
opine on roof conditions that he did not observe or consider.”).

Additionally, the United States District Court for the Southern District of Florida

consideredh similarproffered expert testimon@lenalnvestmentsinc. v. XL Specialty

InsuranceCompany, 280 F.R.D. 653 (S.D. Fla. 2012). Qteng thetrial court had to determine

hnd




whether a professional engineer with experience designing buildings weiedta opine that

a building’s roof was damaged hyparticular hurricangather than another storm or the normal
passage of timeld. The court determined the witness in that case was qualified to provide that
opinion, noting the witness’s experience ensuring building construction complighdéev
Hurricane Codand his workin a side business conducting roof investigatiddsat 661. This,
coupled with the witness’s educational background, resume, expert report, andrtgsti
provided during a hearing on the motion to strike, convinced the court that tlesswias
gualified to testify as to whether the building at issue was damaged bycalpatiurricane.ld.

Kern’s qualifications are similar isomerespects téhewitnessin Clena Kern has an

educational background in engineerargl haglesigned many buildings over his career.
However that is where the similarities end. Unlike the withesSlang who ensured
compliance with the Hurricane Code and regularly investigated the causd damagethere

is no indication before the Couhat Kern hasny experience building structures to withstand
storm winds or determining whether wihds caused roof damageAdditionally, unlike the
record inCleng the record here does not contain Kern’s resume, and Kern’s report is entirely
silentas to his qualifications. Doc. 46-4. Kern also é&dsemelylimited experience with R
Panel roofs like the roof at issue in this case. He has designed only two or tidieg lvith
that type of roof years ago and did not note during his deposition or any other documents
provided to the Court how often he examined those sorts of roofs for dakeges dearth of
experience with FPanel roofss important becaudas causation opinion turtargelyon his

view of the unique attributes of R-Panel roofg+eofing system with which he has little

5 Kern designs buildings to comply with the International Building Code, whichgeswiind
pressures each roof must tolterdbut Kern did not indicate this code is intended to address hurricane
force winds rather than milder, more typical, weather conditions. Doc. 46-2 at 13.
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experience.SeeDoc. 46-4 at 4 (Kern opiningThese types of roofs are susceptible to screw and
washer failure).

All of these facts lead the Court to conclude Plaintiff has not produced sufficient
evidence to qualf Kernto opine that Hurricane Matthew damaged the church roof and that the
church suffered water damage as a reslie record is silent as to Kern’s experience addressing
wind velocity and diagnosing the cause of roof damage, whiahthe heart of the testimony he
seeks to offer in this casé&nd he has very little experience withFRnel roofs, the system at
issue in this case. Because Kern is not qualified to offer an eypeidnon this matteriKern’s
testimony shall be limited to lay testimony permitted uriekzieral Rule of Evidenc@é01, and he
may not offer expert opinion testimony on the issue of causation.

B. Reliability Requirement

Even if Kern were qualified to offer expert testimony in this case, Planag#fnot met its
burden of establishing that Kern used a reliable methodology in forming his oausaitiion.

Doc. 46-1. Kern’s physical examination of the church propertgistad of him climbing a

ladder up to the roofline at “six or eight” different points and visually inspectingtie Doc.

46-2 at 15.Kerndid not climb onto the roof or do any physical testing of the ribfat 15-16.

Kern observed multiple screws holding down the roof, but he did not test or examine any of th
screws and was unable to state which screws failed in thelbait 26-27. He also observed
improper flashing at several areas on the Polif. at 36-37. Kern also walked througheth

interior of the building and observed where water damage was present in the buddatg24.

He did not compare those areas to the location of purportedly loose screws on the roof, but

6 Flashing is the placement of roofing materials in such a way as to preventraaisetping it
the interior of the building. Doc. 48at 10-11.

11

1%




rather noted that the damage was “throughoutféiedity[,]” in cluding in the interior of the
structure away from exterior wall¢d. at 30.

In addition to his physical examination of the property, Kern obtained weatheratata f
the National Weather Service for the dates of October 7 and 8,\20&6,Hurricane Matthew
passed through Brunswicld. at 20. However, he no longer has that data available and
estimated during his deposition that the data he obtained concerned rain and wind nesdsurem
for a location approximately 20 miles away from the church and showed 8 to 10 inches of rain
the area with wind gusts up to 80 mife hour. Id.

Kern also reviewed 125 undated photographs of the fapiltyided by “somebody from
the church.”1d. at 177 In reviewing these photos, he did note sevaralldents in the roof
suggestive of impact, which in his opinion suggested either hail, “or impact frogs tthiiring
the hurricane[,]” though he could not be certain of their origgihhat 28. Kern also reviewed a
diagram of the roof and a separate reparthe source of the roof damage prepared by Donan
Engineering, an independent firm retained by Defendant to examine thddoatf16-18. Kern
examined a January 11, 2017 letter from Alfred Teston, who inspected the roof, to Mr. Hall, th
pastor of Geater Hall who opined that the church did not have a leak until after Hurricane
Matthew. Id. at 18. Finally, Kern spoke to the pastor of the church who told him that there had

been no leaks at the building prior to the hurricaldeat 31.

7 It is unclear whether these photographs are one of the two sets providedCourt. Alfred

Teston took one set of photographs and provided them to Greater Hall's Pabtoy Hall. Doc. 48-10
at19-85. Kern stated later in his deposition that he reviewed this lettefT&ston to Hall and color
photographs were attached to the letter. Do@ 46418. Kern is unclear whether these are the 125
photographs he reviewed.he photographs taken by Teston number roughly that amount, but a date ang
time stamp are provided under each of Teston’s photographs, unlike thosey&ehe £xamined. Doc.
48-10 at 19-85. The second set are 76 photographs taken by an engineering firchbgtefendant

and contained in that firm’s report. Doc. 48-4 at 18-55. Kern stated he reviesvezpbrt in forming

his opinion, doc. 46-4 at 3, but the report contains considerably fewer photograpKerthelaims to
haveexamined.
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As to the basis of his opinions, during his deposition, Kern stated that he did not know
how much the roof had moved during the stoith.at 23. He further stated, “Nobody can
measure the movement. I’'m not there during the hurricalde &t 24. When asked how he
knew whether there was movement in the roof, Kern responded, “I'm an engineer. There was
movement.”ld. When asked how his opinion that wind “caused enough uplift pressure on the
R-Panel roof to result in the interior damage to the church” dmitéstedKern stated“I’'m not
sure you could.”ld. at 25. Further, when asked how his opinion that “the winds caused the
racking of the wood-frame structure sufficient to cause the interior damage ¢hurch” could
be tested, Kern responded, “I don’t think you could do that either. My experience tetlatme t
wind issues, both uplift and racking, has issues with the screws. Just by my amspedtie
roof things were loose, caused the damadg.”However, he was not able to identify any screw
that he claimed had shifted so as to create a leak. Rather, he stated, “I'mgdbgaiggest to
you that you can even see a failure of an attachment screw. What happens i€attactews,
any movement in the decking can cause a leak, even ifayusee it.” 1d. at 26.

Ultimately, Kern’s opinionis that wind racking and uplift caused a majority of damage to
the roof. Id. at 28, 30. He bases that opinion on his observations of undated photographs
showing multiple impacts to the roahd his belief that failed flashing alone would have
produced specific moisture at specific locations, not the extensive moistureritetioe of the
building which he observedd. In support of his claim of improper flashing installation, Kern
stated thatitere was a visible gap between the flashing and the wall of the church atenultipl
points and that expansion foam had been improperly used as sealant at certain.lddaabns
36-37. Kern'’s claim that no leaks were present before the hurricane were drawivekclus

from information provided by other individual$d. at 36-31. He stated that his opinion would
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likely have been different if he had seen photographs of water damage prgdkisthurricane.
Id. at 19.

While numerical measurements and replicable tests are not necessarily requiced fo
scientific experiencdased testimony, an expert must provide more than ipsrdixit in

support of his opinionFrazier 387 F.3d at 1261-62Stated alternatively, “[a] district court

cannot simply accept that an opinion is reliable because the expert says thattbdology is

sound.” United States v. Azma805 F.3d 1018, 1042 (11th Cir. 2015) (citations omitted). The

proffering party must instead shdhat the expert’s theory can and has been tested, has been
subjected to peer review, has a known rate of errgensgrally accepted in the expert’s
professional community, or is reliable through some other mdddeciberf 509 U.S. at 593-94.
An expert can extrapolate to some degree based upon available datapdfhjng in Dauberor
the Federal Rules of Ewtice requires a district court to admit opinion evidence that is
connected to existing data only by tpee dixit of the expert A court may conclude that there is

simply too great an analytical gap between the data and the opinion proff&e Elec. Co. v.

Joiner, 522 U.S. 136, 146 (1997)f admissibility could be established merely by ibee dixit
of an admittedly qualified expert, the reliability prong would be, for all pralgberposes,
subsumed by the qualification prongztazier 387 F.3d at 1261.

In this case, Kern’s methodology is not reliabkerst, he dahforming the basis for
Kern’s opinionds questionable. Kern relied largely on second-hand information, which was not
preserved or clearly identifiednd his poorly documented visual inspection, which he conducted
six and a halfmnonths after the purported damage occurr@decifially, Kern drew his opinion
that the church had no preexisting water damage from his conversation with thésgbastbr

and his review of a report prepared by Mr. Teston, who originally installed andnispected
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the roof. Doc. 46-2 at 18-19, 31. Kern also studied undated photographs showing impact ma
of unknown origin on the roof, as well as data, which he could not produce to Defendant, from
the National Weather Service for an area within 20 miles of the church. Doc. 46-2 at 20, 28. 1
expert carrely on second-hand facts or information, but only where the information is of the

type reasonably relied on by experts in the fiddgeBanta Properties, Inc2011 WL 13096476,

at *3. Here, Plaintiff has failed to show that any expert @nrks field would reasonably rely on
undated photographs, statements by an interested paptgserved weather data,a brief
visual inspection in forming an opinion.

More concerning is Kern’explanationor lack thereof) of thénk betweerthe data he

collected tahis conclusion. Several times during his deposition, Kern stated that his opinion was

drawn from the fact that he is an expert and that he could not further elaborate osdmsgea
aside from his qualifications. Doc. 46-2 at 24—-25. When asked how he knew the church roof
had moved, Kern rested squarely on his qualifications and responded, “I'm an engineer. Ther
was movement.’ld. at 24. Kern did not provide any meaningful basis for his opinion beyond
his qualifications. He did not provide any photographs or documentation of his physical
inspection of the church, nor did he measure movement in the roof or conduct any testing to
determine where the roof was leakirid. at 15-25. Kern did not examine any individual

screws in theaof or explain why he could not test individual screws for failude at 26.
Additionally, Kern does not discuss his methodology at any point in his two-page eqguett

Doc. 46-4. At no point in the record does Kern establish a methodologyglitiierdata he

evaluated to his conclusion that Hurricane Matthew damaged the roof of GrakteHis is

8 In its Response to Defendant’s kitan, Plaintiff notes that Kern climbed to the roofline in six or
eight places and was able to see the roof clearly from there. Doc. 55lat3joes only to how Kern
collected the data providing the basis for his opinion, not to how that daslyastipports Kern's
opinion. Plaintiff's Response is silent on this point.
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not sufficient to merit admissibility und&aubert SeeFrazier 387 F.3d at 1261 (noting that
where a witness relies on experiencéoiming an opinion, the witness must link that experience
to their ultimate conclusion and explain how the experience is applicable to ¢hat tas) In

short, Plaintiff has failed to prove by a preponderance of the evidence that Keoyeagpl

reliade methodology in forming the opinion contained in his expert report.

Based upon Kern’s expressed rationale, the Court finds the methodology underlying
Kern’s opinion not sufficiently reliable to allow his opiniontie placed before a juryHaving
foundthat Kern is not qualified to tender expert testimony in this matter and that the
methodology underlying his opinions is not reliable, the CGRANTS Defendant’s Motion to
Exclude Testimony of John Kern. Doc. 46. Kern is not permitted to tender tegigrony in
this case.Kern’s testimony shall be limited to lay testimony permitted uk@ekeral Rule of
Evidencer01, and he may not offer expert opinion testimony on the issue of causation.

1. Shawn Brown

Defendant also moves to exclude the exfgstimony of Shawn Brown. Doc. 47.

Brown visited the church on four occasions after Hurricane Matthew in order to Ibine ficaof
repair contracand accompany subsequent insurance adjusters during their inspections. Doc. 4
3 at 19. Brown gave an initial estimate on December 5, 2016 of approximately $160,000 to
replace the church roof. Doc. 47-4 at 1. He subsequambaredn expertreporton

December 14, 2018 reflecting a repair estimate of approximately $250,000 and an optnion thal
Hurricane Matthew damaged the chuvaith “high winds and rain which occurred in October,
2016.™® Doc. 47-2at 1 Defendant moves to exclude Brown’s opinion as to causation on the

grounds of his qualifications, his methodology, and his helpfulness. Doc. 47.

9 Brown stated that the $90,000 increase in his cost estimate was due to acdramestse in
material costs between the two estimates. Do@& 4732.
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A. Quialification Requirement

Brown’s has a bachelor’s degree in education amsinor in construction engineering.
Doc. 47-3 at 4. Brown gained his first experience with roofing over a three-yeat pe2002
whenserving as an external project manager fanéuConstructionld. at 5-6, 11. Brown
supervised subcontractors as they constructed a six-floor building for SoutheagaGe
Regional Medical Centend. at 5. However,Brown’s personal involvement in the roofing of
thatbuilding was limited to occasional supervision of itietallaion of the roof, 15 to 25
percentof which was metalld. at 12. Brown did not gain any substantial experience with
roofing until 2014, when he placed a metal roof on his mother’'s hésnat 11. Two years
later, he began his own roofing business, ardhtg has installed roughly 30 metal roofs, most
of whichare onprivate homesbut threewere on churches|d. at 15° Thesemetalroofs are all
R-Panel roofs, like the roof at issue in this ¢casel aside from the relatively larger size of the
church roofs, Brown did not note any meaningful distinction between the church roofs and the
residential roofs he installedd.

Brown’s roofing knowledge is almost entirely self-taught and was drawndhs@rving
other roofers during his time at Turner Construction, watching various instruatideas
online, studying various books, and consulting with friends and colleagues with roofing
experience.ld. at 13. Brown is a licensed contractor in Glynn Cou@igorgia but has never
given a deposition befordd. at 18, 23. Brown has no educational background in evaluating
wind velocity or its impact on structureld. at 23-24. Moreover, Brown admits that he has no

practical experience in determining the effect of wind velocity on a metal lkshaat 38-39.

10 At the time of his deposition, Brown was preparing to install a medélon a fourth church.
Doc. 47-3 at 15.
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Brown concedes that his original purpose in examining the church was to producestiroast e
for repairs, not to give an opinion as to what caused the damage to the dduattB6.

Defendant argueBrown is not qualified to offer an expert opinion becaustatmits he
has noexperienceor education that would enable him to determine how much wind it would takg
to move a metal roof[.]” Doc. 47-1 at 10. Defendant further argues that his expemience i
roofing is limited to the last five years and that he possesses no formali@duc#tis area.ld.
In response to Defendant’s Motion, Plaintiff makes two points regarding Browni§icatains:
first, that Defendant has submitted copies of a report by an Andrew Mickley&dc doc. 48-
9, who Plaintiff contends is less qualified than both Brown and Kern; and second, that “ga]nyor
who lived in Glynn County during October, 2016, had the opportunity to see that many roofs
were damaged in the hurricane that passed through the area during that tindees nbt take
someone with an advanced educational degree to observe damage caused by wind.” Doc. 55
2-3.

Here, Brownopines‘that the work which [he] found to be necessary for repairs to the
church was caused by high winds and rain which occurred in October, 2016.” Doc. 47-2 at 1.
Brown musttherefore show that he is be qualified “by knowledge, skill, training, or

educatiofi” to offer that opinion._Hendrix, 609 F.3 1193. Brown has installed more than 30

roofs of the type at issue in this case. Doc. 47-3 at 15. However, he conceded that he does not

have any experience or education in determining how mirath velocity is required to lift a
metal roof. Id. at 38. Brown has put forward evidence that he has experi@staling R-Panel
roofs but has not put forward any evidence that he has experience determining tlodé cause
damage to those roofs. This lack of training or experience reBdmrs unqualifiedo offer his

opinion to a jury that high winds and rain in October 2016 damaged the churclSesof.
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Coconut Key, 649 F. Supp. 2d at 1371 (finding an expert unqualified to testify as to the wind
speeds during Hurricane Wilma or the cause of the damages to the condomingsues &t the
case where he specialized in wind@placement and had no background in engineering or in

pressure damagajf. Grand Reserve of Columbus, 721 F. Apat888(affirming a finding that

an expert was qualified to opine that a roof was damaged by hail where he had wdnied in t
field for 26 years, examined more than a thousand roofs and had assessed hail ataptiagie f
insurance companies)he Court finds Brown’s limited roofing experience does not sufficiently
relate to the opinion he intends to offer to the jury, and hbkasgfore barred from offering that
opinion at trial.

Plaintiff's counter argumentse unavailing Plaintiff first pointsto the qualifications of
Andrew Mickley, who prepared an expert report for Defendant. Doc. 55 at 3—4heBut
requirements sdorth by Daubertdo not turn on the qualifications of another party’s purported
experts. If Plaintiff believé Mr. Mickley to be unqualified, it could have filedbaubertmotion
of its own within the deadline set by the Codttcannot, however, lower the qualification
requirements for its own experts by pointing to Mr. Mickley. Plaingftt assertthe wind
damage caused by Hurricane Matthew was observable to amy@hen County at the time of
the storm.Id. at 2-3. However, that point says nothing about Brown'’s ability to offer expert
opinion in this case regarding the durability of the church’s rotie@cause of any damage to
that roof.

Because Plaintiffdils to put forwardufficient evidencéndicating that Brown is
gualified to testify regarding the cause of the damage to the roof, Browh permitted to

tender expert testimony in this cadggrown’stestimony shall be limited to lay testimony
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permited undetFeckral Rule of Evidencé01, and he may not offer expert opinion testimony on
the issue of causation

B. Reliability Requirement

Even if Brown were qualified to offer testimony regarding the cause of theggaima
Greater Hall's roofPlaintiff has not demonstrated Browseda sufficiently reliable
methodology to reach his opinion.

Brown was first contacted by Bobby Hall, the pastbGreater Hall, approximately three
weeks after Hurricane Matthew passed through Brunswick. Doc. 47-3"aPHstor Hall
requested that Brown inspect the church to find a Ié&hk.When Brown arrived at the church,
Pastor Hall informed him thatehroof had recently begun leakinigl. at 24. Brown inspected
the church and then prepared his initial estimate on the repair cost a few weeks later
December 5, 2016. Doc. 47-3 at 21; Doc. 47-4. Brown inspected the roof a second time whe
an insurance representative visited the church. Doc. 47-3'atT2ié representative did not feel
comfortable climbing onto the roof, so Brown climbed it and took photos at his redgliest.
Brown visited the church a third time with another Southern Mutual représergametime
during the springld. at 29. Brown visited the church a fourth and final time at an unknown datg
to meet with a district representative from @feurch. Id. at 30.

During hisfirst inspection, Brown climbed onto the church roof and observed broken

screws and loose metal on the rof. at 25. Brown stated he was able to lift up portions of the

1 In total, Brown visited the church four times, once with Pastor Hallpand each with three
other individuals, including insurance representatives, who were exgniva church for damage. Doc.
47-3 at 19. Brown was present with each of these individuals to étiseyavere on the same pagel[,]”
regardingwvhere the roof was leakindd.

12 Brown states this inspection occurred during the winter, b hiesure of the exact day or
month. Doc. 47-3 at 27.
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roof and see the bottom portion of the screw intended to secure the roof in the wood while the
top portion of the screw was still in the metal of the rddf. Brown estimated that he found 15

to 20 screws in this conditiorid. Brown did not take any photographs of the roof during his
inspection because his purpose in examining the building was to identify the leak add provi
estimate cost to fix itld. During his second inspection, Brown took photos at the request of an
insurance representative and also crawled into the church attic where he obsetmexsés.d.

at 27. He observed a “movement print” near multiple trusses, leading him to believeepat th
had shifted.ld. at 2728. He measured the movement of those trusses with a tape eresasur
estimated that four or five trusses had shifted approximately twoganiohes 1d. at 36—37. He
further observed that many of the nails securing the trusses to the platforwetleapstalled

upon were bent at an anglig. at 28. Brown believethose trusses were installed when the
church was built around 1950d. at 38. Brown did not make any additional observations during
his third of fourth visits to the churchd. at 29-30. Brown stated that, when walking through

the church on one of his inspections, he observed water damage to approximately¢brdae pe
of the walls. Id. at 30.

Brown did not review any other records or documents in forming his opinion on the
cause of the damage to the churtdh.at 19. Aside from his measurement of the trusses, Brown
did not obtain any other measurements of or conduct any kind of testing to the roofes. truss
Id. at 38. Brown was unable to say if any of the water damage to the gnedztted Hurricane
Matthew and had not inspected the roof or trusses prior to the siichrat.2728, 30. Brown
stated his belief that rain and wind damaged the church was based on “commonrsghse” a

own observations of the strengthHurricane Matthewas hdived approximately six blocks
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away from the church during the stormal. at 38—40. Brown did not obtain measurements for
the wind speed or rainfall during Hurricane Matthdd. at 40.

The Court does not find the methods Browadito collect data and reach his
conclusions sufficiently reliable to enable him to offer expert testinoriye issue of causation.
Ultimately, Brown's methodology and opinion are as folloown personally observed
Hurricane MatthewGreater Halk roof exhibited damage sometime after the st@mnad a
“common sense” conclusion that the storm must have caused that ddthage39. This

approachis not sufficienty reliableunder_Daubert. Rider v. Sandoz Pharm. Corp., 295 F.3d

1194, 1202 (11th Cir. 2002) (“Courts are cautioned not to admit speculation, conjecture or
inference that cannot be supported by sound scientific principles.”).

Brown’s methodology in examining the church was limited to a physical examination
with some measurements of the church’s trusses. Doc. 47-3 at 25-27, 36-37 h&tawn
measurements of the wind speeds during Hurricane MattheWwaahdo independent knowledge
of the condition of the church or its roof prior to Hurricane Matth&vat 24, 27, 40.

Moreover, Brown’svisual examination of the building, without any knowledge of the buildings
prior condition or knowledge of the wind speeds the building was subjected to, is not a
sufficiently reliable methodology to allow Brown to provide an expert opinion as tatise of

the roof damage. Compare Coconut Key, 649 F. Supp. 2d at 1371 (expert’'s methodology in

forming an opinion concerning the cause of roof damage was not reliableexperédid not
know wind speed in the area during the storm in question, had not ruled out alternative causeg
roof damage, and had no background in engineewit})Cleng 280 F.R.D. 653 at 664

(expert’'s methodology in forming an opinion concerning the cause of roof damagelialale

where a trained engineer reasoned that the damage had been caused by the sexond of t
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hurricanes because if it had been preexisting, the roof would have been ripped off during the
second storm). Without a reliable methodology, a witness’s testimony should noalkedcin
the imprimatur of expert testimony.

Because Brown is not qualified to opine that Hurricane Matthew caused the damage t
Greater Halland his methodology in reaching that same opinion is not relladBRANT
Defendant’s Motion to Exclude Testimony of Shawn Brown. Doc. 47. Brawstsnony shall
be limited to lay testimongermitted undeFeceral Rule of Evidence 701, and he may not offer
expert opinion testimony on the issue of causation.

IV.  Alfred Teston

Defendant finally moves to strike the affidavit of Alfred Teston. Doc. 63.omastthe
owner of Coastal Roofing Company and installed the roof at issue in this case atty Gedl.
Doc. 593. Plaintiff first identified Teston in its supplemental responses to Defésdan
interrogatories. Doc. 67-3 att1.This response provided only Teston’s name, address, and
telephone number but did not provide any description of any possible testimony by Téston.
Teston was not deposedt gomepoint, Defendant obtainealvery brief letter seritom Teston
to Pastor Hall, statingfD]ue to our inspection, the church did not leak until after Hurricane
Matthew.” Doc 48-10 at 18. This letter was accompanied by photos of the church interior and
roof. Id. at 19-85.

Teston then gave a swaaffidavit on June 17, 2019, which Plaintiff produdadts
Responsé¢o Defendant’s Motion for Summary Judgment. Doc. 59-3. In this affidavit, Teston
states that he installed the roof at issue in this case onto Greater Hall and thait tfusses

were in good condition when he installed the roof in 2Q#i5at 1-2. Teston then states that he

13 This response is not dated, but Defendant acknowledges thatsewasiat some point during
the discovey period. Doc. 67 at Doc.67-3.
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inspected the roof at some point after Hurricane Mattlaem he observed that the roof had
shifted. 1d. at 3. He states tha{tlhe movement of the roof is consistent with being subjected to
high wind$ and that he “could see many locations were wind had travelled under the metal
sheets, which caused many of the metal sheets to be bent and liftdd.ubdé concludes that
“[a]ll of the damage he observed caused the roof lebk.”

Defendant contends Teston’s affidavit offers expert testimony. Doc. 63-1 at 3.
Defendant further contendsat Plaintiff did not disclose Teston as an expert within the time
allotted by the Court in its May 21, 2018 Scheduling Order, which requirettiflen serve all
expert witness reports by December 14, 2018. Doc. 14. Defendant moves the Court to strike
Teston’s affidavit on the basis of this allegedly untimely discloslaeat 1.

A. Plaintiff was Required to Disclose Teston as an Expert Witness

The Federal Rules of Civil Procedure create three classes of witnesses feepuripo
disclosure. The first are lay fact withesses whom the proffering partydisatose along with a
brief description of that witness’s likely knowledge of the case. Fed. R. Civ. (2 The
second class of withessae those “retained or specially employed to provide expert testimony
in the case or one whose duties as the party’s employee regularly involveeyipary
testimony.” Fed. R. Civ. P26(a)(2)(B). These witnesses must prepare an extensive report
including:

(@ a complete statement of all opinions the witness will express and the basis
and reasons for them;

(i) the facts or data considered by the witness in forming them;
(i) any exhibits that will be used smmmarize or support them;

(iv)  the witness’s qualifications, including a list of all publications authored in
the ten previous years;
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(v) a list of all other cases in which, during the previous 4 years, the witness
testified as an expert at trial or by depositiand

(vi)  a statement of the compensation to be paid for the study and testimony in
the case.

Id. The third class of witnessagcreated by the 2010 amendment to the Federal Rules and
includesexpert withesss who are not “retained or specially employed to provide expert
testimony in the case or one whose duties as the party’s employeelydgutave giving

expert testimony.”For these witnesses, the proffering party need only produce a disclosure
stating:(i) the subject matter on which the witness is expected to present evidence undar Fedg
Rule of Evidence 702, 703, or 705; diiyla summary of théacts and opinions to which the
witness is expected to testiffzed. R. Civ. P. 26(a)(2)(C)

Whether Plaintiff properly disclosed Teston turns on which of the three categbrie
witnesses he fallsin his affidavit, Teston states he installed the roof at issue in this case on to
the church in 2015. Doc. 59-3 at 1. He inspected the roskswhetime he installed the roof
and they appeared to be in good condition and properly aligdedt 2. He states he inspected
the roof after Hurricane Matthewand he noticed “that the entire roof had shifted” as well as
several other visible sig of damage before opining that the cause of that movement was
consistent with high windsld. He finally stats that the movement in the roof was the cause of
roof leaks.ld. Some of this testimony, though not all of it, is expert testimony requinag
disclosure of Teston amexpert witness within the time set by the Court.

Plaintiff suggests that Teston is not offering an expert opinion, stating th@inTés not
serving in an expert capacity for the Plaintiff, although he does have detaxesence as a
roofer and is licensed as such.” Doc. 65 at 1. Many things contained in Teston\atadfiela

permissible lay testimony. To the extehéston wishes to recount his physical observations, he
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is free to do so. However, opinions as to the cause of the damage to the roof and the source pf
any subsequent leaks are expert testimony based upon “scientific, techspatialized

knowledge” outside of the scope of a lay withess. Fed. R. Evid. 7(8¢€)e.g.Ware v.

Nationwide Ins. Co., Case No. 7:&4-4272, 2013 WL 1680514, at *N(D. Ala. Apr. 12, 2013

(“While a lay withess may be able to recognize and testify about whetbef ia damaged, such
a witness is not capable of reaching an informed conclusion aetiter that damage arose
due to a product defect, poor workmanship, natural wear and tear, storm damage, or some other

cause.”);see alsdNix v. State Farm Fire & Cas. Co., Ind44 F. App’x 388, 390 (11th Cir.

2011) (finding that witnesses could notarflay testimony that a leak in a basement was due to g
burst water pipe rather than a design defect in the basement wall wherenges@sthad not
observed the wall collapse or had personal knowledge about the construction of thé& home).
Because Testoseeks to offer an opinion as to the cause of structural damage to the church, thiat
opinion is outside the scope of his lay testimony.

Because the opinion contained in Teston’s affidavit is outside the scope of his
permissible lay testimony, Plaintiff shiol have identified him as an expeht its Response to
Defendant’s Motion to Strike Teston’s affidavit, Plainafserts that Teston “is more like a
treating physician rather than a witness who is serving in an expert weapessty.” Doc. 65 at
1. Thisargument is misplacedTreating physicianare subject to disclosure requirements when
they offer expert testimonyhough whether they must produce an expert report or merely an

expertdisclosure depends on the nature of that expert testinfege.q, Rangel v. Anderson,

202 F. Supp. 3d 1361, 1365 (S.D. Ga. 2016) (discussing the impact of Rule 26 on the disclosyre

14 The Court notes Teston’s opinions aféhe samaature as the opiniortdfered by Kern and
Brown, whoPlaintiff attempted to tender as experBBoc. 55.
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of treating physicians)As previously discussed, Plaintiff seeks to have Teston offer an expert
opinion. In this case, Plaintiff only provided the name and contact information of Teston to
Defendantnot any expert report or expert disclosure. Doc. 67-3. Thus, even were Teston
analogoudo a treating physician, Plaintiff’'s disclosure would be inadequate to meet the
requirements of Rule 26(a).

B. Teston’s Expert Opinions Should be Excluded

Becausel eston should have been disclosed as an expert, the Court must now address
whether this failure to disclose merits the exclusion of Teston’s opinion testinidre Federal
Rules require a court to strike the testp@f an improperly disclosed witness unless the failure
to disclose was “substantially justified or is harmless.” Fed. R. Civ. P. 37(€]{i¢.burden for
establishing that a failure to disclose was substantially justified or harmi¢s®nethe

nondisclosing party.” Leathers v. Pfizer, Inc., 233 F.R.D. 687, 697 (N.D. Ga. 2006). Courts

routinely weigh five factors when determining whether an insufficient disidds harmless:
(1) the surprise to the party against whom the evidence would be offered;
(2) the ability of that party to cure the surprise;
(3) the extent to which allowing the evidence would disrupt the trial;
(4) the importance of the evidence; and
(5) the nondisclosing party’s explanation for its failure to disclose the evidence.

SeeRange) 202 F. Supp. 3d at 1366 (citi@@mbridge Univ. Press v. Beck€rase No. 1:08v-

1425, 2010 WL 6067575, at *3 (N.D. Ga. Sept. 21, 20B3)uthern States Raék Fixture, Inc.

v. SherwinWilliams Co, 318 F.3d 592, 597 (4th Cir. 2003) (setting forthfthe-factortest).

Threeof these five factors cut against a finding that Plaintiff’s failure to disdeston as an

expert was harmless.
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First, Defendant can fairly claim surprise in respongbddate disclosure afeston’s
affidavit. Teston was disclosed as a lay witness,Riaohtiff informed Defendant in its
supplemental responseD@fendant’snterrogatories that “Plaintiff is not aware of any such
inspections [of the church] other than inspections done by the property and casuadtg iosur
the church and by the Defendant’s representatives following the subject losdl, &s John
Kern, whose records have been furnishdddc. 673 at 2. Defendant did, at some point, obtain
a copy of detter from Teston to Pastor Hall reflecting his opinion that the church begamgeaki
after Hurricane Matthew,. Doc. 48-10 at 18. However, Plaintiff at no point signaled an
intention to rely on that opinion, and the letter itself provided very little insight ie$ton’s
opinion. Accordingly, an affidavit by Teston indicating that he believes Hagibéatthew
caused damage and movement to the church roof can fairly be taken as a surgfieedarid.

As to the second factor, Defendant’s ability tequatelycure any surprise is limited.
Defendant’s ability t@uestion Teston is curtailed by the fact that discovery has cléed 33.
Plaintiff was required to serve its expert witness regdoyt®ecember 14, 2018, and the deadline
for discovery depositions of expert witnesses closed on April 30, 2019. Docs. 14, 33. Teston
provided his affidavit on June 17, 2019, and Plaintiff filed it a day later on June 18, 2019. Doc
59-3. Plaintiff did not put forward Teston’s expert opinion until after not only the close of
discovery, but after Defendant filed a motion fomsnaryjudgment. Doc. 48. This case is
currently set for jury selection on March 24, 2020, and Defendant would not be able to cure ar
surprise from this affidavit without the Court reopening discovery.

The fifth factoralso cuts against finding of harmlessnes®laintiff has not provided an

explanation for & failure to disclose Teston as an expert witness within the allotted discovery

15 It is unclear when Defendant got this document or who produced it, thoughfPtagmtiions that
Defendant served requests for production on Mstdn. Doc. 65 at 1.
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time. Doc. 59-3. In its Response to Defendant’s Motion to Strike, Plaintiff notesettain™
affidavit is intended to address the “suggestion” in Defendant’s motionfanauyjudgment
that“the movement of the roof trusses of the roof system at the church which was found by
Shawn Brown pretated the hurricane[.]ld. However, Plaintiff does not explain why he did
not attempt to place this information into evidence prior to the close of discovery.

Plaintiff has not met its burden of establishing that its failure to disclose the opfnion
Teston within the time set lifie Court was substantially justified or harmless. Defendant had
no indication that Plaintiff was intending to rely on Teston’s opinion and was not aware of
Teston’sfull opinion until Plaintiff produced his affidavit. Doc. 67 at 2. Defendant’s ability to
cure this late disclosure is limited because discovery in this case has alosmdly Doc. 33.

And Plaintiff has nostatedwhy he did not timely produce Teston’s affidavit or an expert
disclosure. Plaintiff indicates that Teston’s affidavit isamteto rebut Defendant’s motion for
summaryjudgment, but Plaintiff was, nonetheless, required the meeigb®sure requirements
of Rule 26.

Although allowing Teston’s affidavit into evidence wolilkely not causea substantial
disruption taotrial and Testois opinion could bemportant to Plaintiff's casehis is not enough
to overcome an otherwise unjustified and harmful failure to disclose an expert dpiSiea.

Mitchell v. Ford Motor Co., 318 F. App’x 821, 824-25 (11th Cir. 2009) (affirming taictis

court order excluding expert testimony leading to the dismissal of plaints where the

expert’s disclosure was untimely without any reasonable explanation).

16 The Court notes that excusing Plaintiff's late disclosure would not r@mston’s opinion
admissible. Plaintiff would still have to qualify Teston as an expendardor his opinion to be placed
before a jury.
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Because Teston was not timely disclosed as an expert and his affidavit sitie wijr
expert testimony, GRANT in part Defendant’s Motion to Strike the Affidavit of Alfred
Teston. Teston’s affidavit is struck to the extent that it attempts to offer exgiertaryon the
issue of causation. Testernestimony shall be limited to lay testimony permitted urickderal
Rule of Evidence 701, and he may not offer expert opinion testimony on the issue of causation

CONCLUSION

For the foregoing reasons, the C@BRANTS Defendant’s Motions to Strike the expert
testimony of John Kern and Shawn Brown, docs. 46, 47GRAINTS in part Defendant’s
Motion to Strike the Affidavit of Alfred Teston. Doc. 63. Kern, Brown, and Teston are
prohibited from offering expert testimony as to the cause of the damdgedburch’s roofas
well as the cause of any water damage to the chdrestimony fromKern, Brown, and Teston
shall be limited to lay testimony permitted uné&eckeral Rule of Evidencg01, and thee
witnesses may not offer expert opinion testimony on the issue of causation.

SO ORDERED, this 30thday of August, 2019.

B L

BENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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