Jauddn v. Sasser et al

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

SHANESIA S. JAUDON

V.

ROBERT C. SASSER; MIKE THOMAS;
TIMOTHY HOLLINGSWORTH,;
MATTHEW J. DOERING,in their individual
and official capacities, and GLYNN
COUNTY, GEORGIA

Defendants.

ORDER

of the Couirt.

BACKGROUND

Plaintiff, CIVIL ACTION NO.: 2:17cv-118

This matter is before the Court on Defendants’ Objection to the Magistrate Judge
December20, 2018 Order. (Docs. 43 45.) For the reasons set forth below, the Court

OVERRULES Defendants’ ObjectionsThe Court’s December 20, 2018 Order remains the Ordel

On June 29, 2018, one day after the deatbejéndant Robert C. Sass#re remaining
Defendant$n this actiorfiled a suggestion of death on the record pursuant to Federal Rule of Civ
Procedure 25(a)Doc. 28) Defendants servetie suggestion of death tail the parties” but did
not serve any nonpartie¢ld. atp. 1) The Glynn County Probate Court appointed Robert Brice
Sasser as administrator for Robert C. Sasser’s est®agust 27, 2018. (Doc. 4%.) Plaintiff

filed a Motion to Substitute Robert Brice Sasser for the decedsfendant on November 19,
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2018. (Doc. 3§ Defendants pposedhis Motion, arguing hat,because over 90 days had passed
since the filing of the suggestion of dedtie Motion was untimely. (Doc. 3y.

The Magistrate Judgeund Plaintiff's Motion was not timéarred becaudeule 25’s90-
day clock for motions to substitute does not begin uthtéd nonpartyestateadministrator (or the
nonparty most likely to be appointedthe estat@dministrator) is served with the suggestion of
death TheMagistrate Judge aldook Plaintiff’'s Motion toSubstiute under advisement pending
a hearing and ordered Defendants to serve the suggestion of death onBRimee&asser,
administrator for Robert C. Sasser’s estdf®oc.43, p. 7) Defendants now object, arguingth
Rule 25 does not requiservice ofa suggestion of death on a nonparty. (Doc. 45, pp) 2-3.

STANDARD OF REVIEW

“Rule 72[of the Federal Rules of Civil Procedufehdamentally differentiates between

nondispositiveand dispositive matters, for purposes of delineating the authority of magistrat

judges’ Pigott v. Sanibel Dev., LLCNo. CIVA 07-0083 2008 WL 2937804, at *3 (S.D. Ala.

July 23, 2008)see alsd-ed. R. Civ. P. 72. Under Rule 72(a), a party may oljeatmagistrate

judge’s ruling on a nondispositive matter ‘til[ing] objections to the magistrate judgeorder

within 14 days after being served with a copy ¢f itlnited States v. Dicker635 F. Appx 844,

851 (11th Cir. 2016)District judgeswill review the objectionsut can only'modify or set aside”

the magistrate judge’s ordiérthe order fs clearly erroneous or contrary to law.” Fed. R. Civ. P.
72(a);Dickert, 635 F. Appx at851. Here, Defendants do not contest that their Objection, (doc.
45), should be reviewed under the standard set forth in Rule 72(a) for nondispositive n8gmns.
Fed. R. Civ. P. 72(a) (“A party may not assign as error a defect in the order ngtdbjesitel

to.”).
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“The ‘clearly erroneous or contrary to law’ standard of review is extremegratefal.”
Pigott 2008 WL 2937804, at *3.“[A] finding is clearly erroneousnvhen although there is
evidence to support it, the reviewing court on the entire acilés left with definite and firm

conviction that a mistake has been committedlraylor v. Howard, No. 1:1@V-1316-CAP,

2010 WL 11527089, at *1 (N.D. Ga. June 1, 20@f)otingHolton v. City of Thomasville Sch

Dist., 425 F.3d 1325, 1350 (11th Cil0@5)), see alsdHoward v. Hartford Life & Acc. Ins. Co.

No. 3:10CV-192-J34, 2012 WL 3069384, at *2 (M.D. Fla. July 26, 2013.magistrate judges

order is contrary to law when it fails to apply or misapplies relevant statutes, casw laes of

procedure” Malibu Media, LLC v. Doe, 923 F. Supp. 2d 1339, 1347 (M.D. Fla. 2013) (quoting

Botta v. Barnhart, 475 F. Supp.2d 174, 185 (E.D.N.Y. 2007)).

DISCUSSION

Defendants do not argue that the Magistrate Judge misapipdiéalv when determining
that Rule 25 requires a suggestion of death be servadienedent’s representative or successor
to trigger the 9a@lay clock. Indeed, theyacknowledge thathis Courthas ruledn another case
“that there must be service on the estate tgérnghe 96deadline,” and thdtthere is a circuit split
concerning this issuk (Doc. 45, p.2) By Defendantsown admission, the Magistrate Judge’s
ruling is based oregal precedeninterpretingRule 25’s reference to service on nonparties
Defendais cannot point to any binding authority showing otherwiseus, the Magistrate Judge’s
Orderis notclearly erroneous or contrary lew.

In Lizarazo v. MiamiDade Corections& Rehalilitation Departmert, the only Eleventh

Circuit Court of Appeals case addressing Rule 25’s reference to service on menpatEleventh
Circuit stated: “[T]o start Rule 25’s ninetlay clock, a suggestion of death must be filed with the

court and served on a personal esgntative of the deceased partyd. at 1009. Defendants




attempt to distinguishizarazq arguing thathe casestands for the proposition that service on a
decedent’s representative is not requieedtart the Rule 25 clock. (Doc. 45, pp. 2-3.)

Defendants arguéhatthe court inLizarazodetermined the 9€@ay deadlingn that case

expired beforethe deceased party’estateadministratorhad beenformally appointed Id.
According to Defendantdecause the 9@ayclockin Lizarazo rarbeforeformal appointment of
the estate administrator, service ondbeedent’sepresentative cannot be a requirement to trigger
the 90day clock. However, inLizarazq the Eleventh Circuipresumedhat the 9eday clock
began to run on the ddyhe defendantserved Mr. Lizarazo’s father, one of the people they
anticipated might serve dss personal representative, with that notic&izarazq 878 F.3d at
1009. Therefore, in that casdneé 90day clockbegarto runon the dayhe parties properly served
thenonparty most likely to be appointed the estate representaliMike Defendants in this case
theLizarazodefendants served an interested nonparty with the suggestion qfadehthaservice
started the 9@ay clock There is nothing irLizarazoto suggest that the afay clock begins to
run where a suggestion of death is filed, wieffort is made to serve any nonparties, as was theg
case here. To the contrary, the plain languadgzafazoconfirmsthat the clock does not start to
run untilthe suggestion of death is “served on a personal representative of the deceasefdiparty.

Although there is a circuit spkioncerning the requirements of Rule RP&arazoand other

district court cases from around the Eleventh Circoitfirm that inthis circuita decedent’s

representative or successor must be served to trigger-tteeyafiock in Rule 25See e.g, Bennett

v. Birmingham Bd. of Educ., No. 2:80V-0717, 2010 WL 11565294, at *3 (N.D. Ala. July 9,

2010) (finding thatwhen a decedent&sstate administrator is not known, tim®nparties that must
be served include those that would appear to have a significant claim upon adimgessased

party s successor or representative of his or her €§tafeg a minimum there must be a though,




good faith effort to locate arsrvethe deceased party’s successor, which did not occur Seee.

e.q., Hardy v. Potter, No. CV408-223, 2009 WL 765028, at *2 (S.D. Ga. Mar. 23, 2009).

Defendantsn this casedid not attempt to serve any nonparty connected to Robert C
Sasser’s estate. Thus, the Magistrate Joedgectlyfound that the 9@ay clockto file a motion
to substitute did not begin to run when Defendants filed their suggestion of deathe/@Gtiutt,
and could not begirotrun until Defendant Sasser’s representative or successor had been servg

CONCLUSION

The Magistrate Jud{ge determinationthat Plaintiff’'s Motion to Substitute is not time
barred byRule 25, and that th@0-day clock in Rule 25 could netartto rununtil the suggestion
of deathwas servedupon thedecedent’s representative or successart clearly erroneous or
contrary to law Thus, theCourt OVERRULES Defendants’Objection, (doc. 45), and the
December 20, 2018 Order remains the Order of thigtCo

SO ORDERED, this 8th day of March, 2019.

/ W?}Lﬁ

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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