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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

CLEVELAND ENMON,
Movant, CIVIL ACTION NO.: 2:18<¢v-7
V.
UNITED STATES OF AMERICA (Case No.: 2:18-4)
Respondent.

ORDER AND MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Movant Cleveland Enmon (“Enmon”), who is currently houseti@Yazoo City
Correctional InstitutiorlLow in Yazoo City, Mississippi, filed a 28 U.S.C. § 2255 Motion to
Vacate, Set Aside, or Correati@ence. Doc. 1. The Government filed a Motion to Dismiss, and
Enmon filed a Responsdocs. 5, 7. Enmon also filed a Motion for Discovery. Doc. EOr
the reasons which follow,RECOMMEND the CourtGRANT Respondent’s Motion to
Dismiss,DENY Enmoris § 2255 Motion, andENY as moothis Motion for Discovery. | also
RECOMMEND the CourtDIRECT the Clerk of Court t€LOSE this case and enter the
appropriate judgment of dismissal, @DENY Enmonin forma pauperis status on appeal and a
Certificate & Appealability.

BACKGROUND

Enmon was indicted on 92 counts involving charges of: conspiracy to unlawfully
dispense controlled substances, in violation of 21 U.S.C. § 846; unlawful dispensation of
controlled substances, in violation of 21 U.S.C. § 841(a)(1); money laundering over $10,000, i

violation of 18 U.S.C. § 1957; and aiding and abetting, in violation 18 U.S.Cst8r@ming
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from his operation of “pill mills” in Brunswick and Jesup, Georgia. United States woi,nm

2:13<cr-4 (“Crim. Case”), Doc. 1. Steven Beauvais was appointed to represent Enmon in his
criminal proceedings. Crim. Case, Doc./&ter two Farett& hearings and a threay trial, a

jury found Enmon guilty of all 92 charges. Crim. Case, Docs. 70, 78, 7MB®Beauvais
remained as standby couns€lim. CasepDoc. 47. After the jury verdict was rendered, Mr.
Beauvais filed a preliminary motion for new trial, and Enmon later filed a preosemto

vacate his convictionCrim. Casepocs. 82, 92. In his motion to vacate, Enmon argued then
United States Magistrate Judge James Graham ichedl faith to illegally take Enmonéssets
and to “further conceal these illegal activities . . . .” Crim. Case, Doc. 92 at 2. Theablenor
Lisa Godbey Wood denied both of these motions, finding them to be “wholly without merit.”
Crim. Case, Doc. 98 at 2.

Judge Wood conducted anotli@rettahearing during Enmon’s sentencing hearing, and
Judge Wood granted his request to represent himself with Mr. Beauvais once agagaservi
standby counsel. Crim. Case, Docs. 100, 120. Judge Wood adopted the Probation Office’s
finding of atotal offense level of 43 with a criminal history category of I. Enmon’s advisory
Guidelines sentence was 16,260 months (or 1,355 years) in prison, and the Probation Office
recommended the Court impose a sentence of 360 months. JudgeMisoitredhe factors

of 18 U.S.C. 8§ 3553 and sentenced Enmon to 240 months’ imprisonment. Crim. Case, Doc. 1]

1 Enmon was charged by superseding indictment in Case Numberr212long with four other
individuals, of: conspiracy to distribute controlled substances, in violatiah bES.C. § 846; money
laundering conspiracy, in violation of 18 U.S.C. § 1956(h); mdaeydering over $10,000, in violation
of 18 U.S.C. § 1957; and aiding and abetting, in violation 18 U.S.C. 8 2. Case Nor-2;12ec. 9.

The Government moved to dismiss the superseding indictment against Baseoihon his indictment in
Case Number:23-cr-4. 1d. at Doc. 237. The Court granted the Government’'s motichrat Doc. 250.

2 Faretta v. Californigd22 U.S. 806 (1975), holdirtbat a defendant in a criminal trial has a
constitutional right to proceed without counsel when he voluntandyintelligently elects to do smd a
lawyermay not bdorcedupon him when he insists that he wants to conduct his own defense.
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Enmon filed a pro se notice of appeal, and Mr. Beauvais acted in a standby capacity.
Crim. Case, Doc. 99. The Eleventh Circuit Court of Appeals appointed theaFBdé&nders
Program of the Northern District of Georgia to represent Enmon on appeal. Csien.0oa.
139. On appeal, Enmon raised various grounds. Emsserted the district court committed
plain error by instructing the jury that his good faithidfehat he was acting in the usual course
of professional practice was irrelevant and by giving the jury a general verdict Eormon
challenged the district court’s decision to allow him to represent himself at triat and
sentencing. Additionally, he claimed the Government presented insufficient evidgaodimg
the standard of medical care in Georgia. Lastly, Enmon contended hisd2#b-sentence was

substantively unreasonable. United States v. Enmon, 686 F. App’x 769, 770 (11th Cir. 2017).

The Eleventh Circuit Court of Appeals determined the trial court did not plainlg &r a
the given jury instruction or as to the general verdict foltnat 773—74. In addition, the
Eleventh Circuit observed this Court conducted three sefeastéahearings, warned Enmon
of the dangers of self-representation, and reminded him of the severity of the chdrges a
penalties he faced. The Eleventh Circuit also observed Enmon swore under oath on each
occasion he understood the risks, and his waiver was knowing and voluntary. Thus, the Elevg
Circuit found no error._Idat776. In addition, the Eleventh Circuit found Enmon did not meet
the miscarriage of justice standard relating to his sufficiency of evidenceataimecounted the
extensive evidengéncluding testimony of 28 witnesses, Enmon’s own testimony, and other
evidence the Government presented to the jldyat 777. And lastly, the Eleventh Circuit
rejected Enmon’s enumeration regarding his 240-month sentence, finding his senterneellto be

below the advisory Guidelines’ recommendation of 16,260 monshgartance which was “an
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indicator of reasonableness”—and rejecting his disparity argument because he didembtapres
“suitable, comparable caseld. at 778.

The United States Supreme Court denied Enmon’s petition for writ of certiorarionEnm

v. United States, U.S. , 138 S. Ct. 254 (2017). Enmon then filed this § 2255 Motion. |

is fully briefed and ready for this Court’s review.
DISCUSSION

Whether Enmon’s ClaimsAre Procedurally Defaulted

Enmon raises four enumerations of error in his § 2255 Motion. He contends former
United States Magistrate Judge James Graham “wrote” unsigned warrantzaghbe seizure
of Enmon’s assets and that Judge Graham had a financial interest in this caskatBloc
Enmon contends the Court’s Order in 2rh6-3 orderedJudge Graharoff Enmon’s criminal
case becausaf Judge Graham’s alleged unlawful actiorid,. Relatedly, Enmon states the
Government withheld evidence of the Order in 21163, which is a&Bradyviolation2 1d. at 8.
In addition, Enmon asserts the Assistant United States Attorneys who prosecutadehis
committed a fraud against the Court because they presented a “fake sex ficsheaset . . .”
Id. at 5 Further, Enmon contends he is actually innocent of the charged offenses because he
never had sexual relations with a prostitute in exchange for medical sendcats6-7.

In response, the Government contends Enmon procedurally defaulted tirase cla
because he failed to raise them on direct appeal. Doc. 5 at 1. The Governmetitalterna

asserts Enmon’s claims are without mehi. at 20.

3 “[T]he suppression by the prosecution of evidence favorable to an accuseckgpest violates
due process where the esitte is material either to guilt or to punishment, irrespective of i fgdh
or bad faith of the prosecutionBrady v. Maryland373 U.S. 83, 87 (1963).




A district court is authorized by 28 U.S.C. § 2255 to vacate, set aside, or correcah fede
sentencehat was imposed in violation of the Constitution or laws of the United States or was
imposed by a court without jurisdiction, exceeds the maximum sentence authorized byidaw, or
otherwise subject to collateral attack8 U.S.C. § 2255. However, a @#ral challenge to a

federal conviction and sentence “may not be a surrogate for a direct appeal.” Lynn v. United

States 365 F.3d 1225, 1232 (11th Cir. 2004). As recognized in Lynn, “[r]elief under 28 U.S.C.
§ 2255 is reserved for transgressions of constitutional rights and for that narrow congihes of

injury that could not have been raised in direct appeal and would, if condoned, result in a

complete miscarriage of justicelt. at 1232 (quoting Richards v. United States, 837 F.2d 965,
966 (11th @. 1988)). A movant must assert all available challenges on direct apSeaMills

v. United States, 36 F.3d 1052, 1055 (11th Cir. 1994). Claims that a § 2255 movant could haye

asserted on direct appeal, but did not, generally are procedurally barred absenhg showi

“cause for the default and actual prejudice resulting from the alleged errorhowang of a

fundamental miscarriage of justice that “probably resulted in the convictioneoivho is

actually innocent[:] Id. (citing Murray v. Carrier, 477 U.S. 478, 496 (1986)).

A movant must show some external impediment prevented counsel from raising a clain

on appeal to establish “cause.” Weeks v. Jones, 52 F.3d 1559, 1561 (11th Cir. 1990). A movant

demonstrating prejuce “must shoul@r the burden of showing, not merely that the errors at his
trial created a possibility of prejudice, but that they worked to his actual and siahstant

disadvantage, infecting his entire trial with error of constitutional dimensidsisited States v.

Frady, 456 U.S. 152, 170 (1982) (emphases omitted). To show actual innocence, a movant must

demonstrate that “in light of all the evidence, it is more likely than not that no reaspmable




would have convicted him.”_Bousley v. United 85523 U.S. 614, 623 (1998) (internal

guotations and citation omitted).

Enmon, through his appointed appellate counsel, did not raise any of these grounds on
direct appeal. Seenmon 686 F. App’x at 769. Enmon could have done so, as he and his
attorreys had all the facts needed to raise these issues on a1 36 F.3d at 1055 (“A
ground of error is usually ‘available’ on direct appeal when its merits can lesvesl/vithout
further factual development.”Thus, Enmon has procedurally defaultedse claims. The Court
must now determine whether Enmmeets the cause and prejudice or fundamental miscarriage
standards to excuse his procedural default, even thougiakesno assertions to assist the
Court’s determination these issues.

A. Cause and Prejudice

As noted above,[tilnder the procedural default rule, a defendant generally must advanc
an available challenge to a criminal conviction or sentence on direct appeal oe elséetidant
is barred from presenting that claim in a § 2255 proceediMgKay, 657 F.3dat 1196 (internal
citation and punctuation omitted). The procedural default rule “is neither asgatot a
constitutional requirement, but it is a doctrine adhered to by the courts to conserveé judicia
resources and t@spect the lat® important interest in the finality of judgmentdd. (quoting

Massaro v. United StateS38 U.S. 500, 504 (2003)). A defendant can overcome “application of

the procedural default bar by show[ing] cause for not raising the claim of error dregipeal
and actual prejudice from the alleged errdd? (internal citation omitted) (alteration in
original).
An allegation of ineffective assistance of counsel can be “cause” to excuse procedural

default. Murray v. Carrier, 477 U.S. 478, 488 (1986). However, “in order to constitute cause,
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ineffective assistance claims must have mefkeéynolds v. United States, No. CR 106-081,

2010 WL 1006257, at *4 (S.D. Ga. Jan. 26, 2010) (citing United States v. Nyhuis, 211 F.3d

1340, 1344 (11th Cir. 200eport and recommendation adopted, No. CV 109-061, 2010 WL
1006253 (S.D. Ga. Mar. 17, 201@riminal defendants have a right to effective assistance of

counseht all critical stages of the proceedindatrickland v. Washington, 466 U.S. 668 (1984).

This right extends tanappeal, Philmore v. McNeil, 575 F.3d 1251, 1264 (11th Cir. 2000).

prevail on a claim of ineffective assistance of counsel, the defendant must ttateqi3 his
counsel’s performance was deficient, i.e., the performance fell below an obetndard of
reasonablenesand (2) he suffered prejudice as a result of that deficient performihed.
685—86.

Of note here, counsel is not ineffective when she fails to raise a frivolous argument

appeal. United States WVinfield, 960 F.2d 970, 974 (11th Cir. 1992). In other wpeggpellate

counsel is not ineffective for failing to raise claims “reasonably considereel without merit.”

Miller v. Dugger, 858 F.2d 1536, 1538 (11th Cir. 1988). The Sixth Amendment requires

appellate advocates to raise every-frorolous issue._Heath v. Jones, 941 F.2d 1126, 1130
(11th Cir. 1991).

Enmon’s claims regarding former Magistrate Judge Graham—the unsigned wasehts
to seize Enmon’s assets, havinfinancial interest in the case, the Order ib22mc-3 serving as
punishment for Judge Graham having adtegroperly, and the Governmentaleged failure to
disclose this Order to Enmon—are wholly without merit. Enmon raised issues concerning Jud
Grahambefore Judge Wood, and Judge Wood found these claims unsupported. Crim. Case,
Doc. 92 (pro se motion to vacate sentence accusing Judge Graham of acting in bad faith to

illegally take his assets and warrants should be deemed invalid); Doc. 98 (Order deniong mot
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as “wholly without merif”); Doc. 128 at 34 (Enmomaking similar allegations abodtidge
Graham at sentencing). Additionally, the Order in 2143 which Enmon cites ianOrder
assigning all cases to Judge Graham’s successor to thevaleaciudge Graham retirdbm
federal service. Case No. 2frk-3. In no way was this Order a commentary on Judge
Graham'’s years of service or actions taken from the bench, in Enmon’s crinsiearcany
other case. Further, this Order is a matter of public record, and the Governnmentoesa
deemed to have violated Enmon’s rights by failing to disclose this Order to him. Irfdeed, t
Order was referenced on the electronic docket in Enmon’s criminal case wherethasas
reassigned to Judge Graham'’s susoesSeeCrim. CaseDkt. entrydated Feb6, 2015 Even
more importantly, this Orderamotbe considere@rady material, and the Government had no
duty to disclose it to Enmortinally, all of Enmon’sallegations againskudge Graham are
purely conclusory A petitioner “is not entitled to habeas relief ‘when his claims are merely
conclusory allegations unsupported by specifics’ or ‘contentlatsn the face of the record are

wholly incredible.” Caderno v. United S&g 256 F.3d 1213, 1217 (11th Cir. 2001) (quoting

Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 198&p;als@Jnited States v. Yiza®56
F.2d 230, 234 (11th Cir. 1992) (stating that a petitioner must set forth sufficient allegations t
demonstrate that he is entitled to his requested relief).

Enmon’s contentions regarding the Government committing a fraud on this Court (i.e.,
presenting a fake “sex for narcotics” case based on evidence of Enmon having sex with a
prostitute in exchange for drugs) and his actual innocence (i.e., because he did not have sexu

relations with a prostitute in exchange for medical serye=equally without merit. Doc. 1 at

4 Notably, this Order was issued and referenced in Enmon’s criminal case apgiebgione year
before Enmon filed his opening appellate brief in his direct apgealonstrating he could have raised
the issuen appeal.
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5. The Government called a witness, Jill Tyre, who testified she paid a prostitute &eka
with Enmon in exchange for a prescription. Doc. 125 at 239-41, 245; Crim. Case, Doc. 147 af
6—7. Enmon had the opportunity to cross-examine Ms. Tyre, which h€did. Case, Doc.
125 at 242—-49. The jury convicted Enmon of all 92 counts of the indittmeluding any
charge relating tMs. Tyre and he provides nothing to support his claims in this regard.

The grounds Enmon raises in his § 2255 Motion would have been frivolous grounds for|

appeal, and his appellate counsel was not ineffective fanddib raise these issues.

—

Accordingly, Enmon does not establish cause and prejudice to excuse his procedural default ¢
these claims.

B. Miscarriage of Justice/Actual Innocence

As another way to overcome his procedural default, Enmon could ahoiscarriage of
justiceoccurredli.e., hisactual innocenceMcKay, 657 F.3d at 1196. “Under the actual
innocence exceptieras interpreted by current Supreme Court doctrine—a movant’s procedurd|
default is excused if he can show that he is actually innocent either of the criomviation or,
in the capital sentencingpntext, of the sentence itselflf. Enmon has done nothing to
demonstrate actual innocence.

The only argument Enmon raises in this regard is that he is actually innocent of a “sex 1o
narcotics” case because he did not have sex with a prostiexehiange for medical services.
However, as discussed above, such an argument is without merit. On appeal, the Eleventh
Circuit determined there was sufficient evidence supporting Enmon’s convictionsaand t
Enmon did not meet the miscarriage of jusstandard._Enmon, 686 F. App’x at 777. In so
doing, the Eleventh Circuit noted the Government called 28 witnesses in support of its case-

chief, and tat court even noted Enmon’s own testimony. Indeed, evidence concbtsiriyre




paying a prostitute to have sex with Enmon in exchange for a prescription was dwarfed by
overwhelming evidence supporting Enmon’s conviction on the 92 charges. Any assertion that|
Enmon meets the miscarriage of justice/actual innocence exception to excusedusi@
defaut of his claims is without merit.

The Court shoul®ENY Enmon’s § 225B/4otion in its entirety.
Il. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also deny Enmieave to appeah forma pauperis. Though Enmon
has not yet filed a notice of appeal, it would be appropriate to address these idsei€3ourts
order of dismissal. Fed. R. App. P. 24(a)(3) (trial court may certify that appeatyf pa
proceedingn forma pauperis is not taken in good faith “before or after the notice of appeal is
filed”). An appeal cannot be tak@mforma pauperisif the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Gthouh fiis

context must be judged by an objective standard. Busch v. County of Volusia, 189 F.R.D. 687

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or argument is frivolous when it appears the factual allegations areyddeasgless or the legal

theories are indisputably meritless. Neitzke v. Williad80 U.S. 319, 327 (1989); Carroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Arforma pauperis action is frivolousandnot

brought in good faith if it is “without arguable merit either in law or fadl&pier v. Preslicka

314 F.3d 528, 531 (11th Cir. 2008ge als@Brown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final orde

in a habeas proceeding unless a certificate of appealability is iS8uesliant to Rule 11 of the
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Rules Governing Section 2255 cases, the Court “must issue or deny a certificate @lgipeal
when it enters a final order adverse to the applicastcertificate of appealability may issue
only if the applicant makes a substantial showing of a denial of a constitutional right. The
decision to issue a certificate of appealability requires “an overview of tinesalaithe habeas

petition and a general assessment of their merslier-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificateappealability, a petitioner must show “that jurists of
reason could disagree with the district caurgsolution of his constitutional claims or that
jurists could conclude the issues presented are adequate to deserve encourageoceetto pr
further.” 1d. “Where a plain procedural bar is present and the district court is correct to invoke|it
to dispose of the case, a reasonable jurist could not conclude either that tttecdisttierred in
dismissing the petition or that the petitioner should be allowed to proceed furthek’vSla

McDaniel 529 U.S. 473, 484 (200Qee alsd-ranklin v. Hightower, 215 F.3d 1196, 1199 (11th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legal
bases adduced in supporttioé claims.” Miller-El, 537 U.S. at 336.

Based on the above analysis of Enmon’s Motion and the Government’'s Response and
applying the Certificate of Appealability standards set forth above, there arecamdlde
issues worthy of a certificate of appaaility; therefore, the Court shouRENY the issuance of
a Certificate of Appealability. If the Court adopts this recommendation anesdénmora
Certificate of AppealabilityEnmonis advised that he “may not appeal the denial but may seek g
certificae from the court of appeals under Federal Rule of Appellate Procedure 22.11Rajle
Rules Governing Section 2255 Cases in the United States District Courts. Furghersritbere
are no non-frivolous issues to raise on appeal, an appeal would not be taken in good faith. Thus,

the Court should likewisBENY in forma pauperis status on appeal.
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CONCLUSION

For the above-stated reasonRHCOMMEND the CourDENY Enmon’s § 2255
Motion, DIRECT the Clerk of Court t&€ LOSE this case and enter the appropriate judgment of
dismissal, andENY Enmona Certificate of Appealability anic forma pauperis status on
appeal.| DENY as mootEnmon’ Motion for Discovery. Doc. 10.

The CourtORDERS any party seeking to object to this Report and Recommendation to
file specific written objections withii4 daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistrate Judge failéress
any contention raised in the pleading must also be included. Failure to do so will bar any latern
challenge or review of the factual findings or legal conclusions of the Magidtrdge. See28

U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out above, @ Unite
States District Jige will make ale novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate Judge. Objections
meeting the specificity requirement set out above will not be considered by atDistige.A
party may not appeal a Magistrate Judge’s report and recommendation directly mitele U
States Court of Appeals for the Eleventh Circuit. Afgpesay be made only from a final

judgment entered by or at the direction of a District Judge.

12

not




The CourtDIRECTS theClerk of Court to serve a copy of this Report and
Recommendation upon Enmon and the United States Attorney for the Southern District of
Georgia.

SO ORDERED andREPORTED and RECOMMENDED , this 9th day of June, 2020.

B0

BE_NJAMIN W. CHEESBRO
UNITED STATESMAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEOR@!

13




