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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
CLAUDIO MORALES,
Petitioner CIVIL ACTION NO.: 2:18<v-028

V.

L.A. JONES, Acting Warden

Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

PetitionerClaudio Moraleg“Morales”), whois incarcerated athe Federal Correctional
Institutionin Jesup, GeorgiéFCI Jesup”) filed aPetition for Writ of Habeas Corpus pursuant
to 28 U.S.C. 8241. (Doc. 1.)Respondentiled a Response, (doc. 11), and Surreply, (doc. 14)
Petitionerfiled a Reply, (doc. 13), and a Motion to Strike RespondeBurreply, (doc. 16), as
well as a Motion for Discovery, (doc. 10), which Respondmgyosed, (doc. 12). Theourt
DENIES Morales Motion to Strike and Motion for DiscoveryHowever for the reasons which
follow, | find that the Bureau of Prisons (“BOP”) did nafford Morales with the basic
guarantees of due process surrounding the disciplinary sanctions against him. | Thus
RECOMMEND the CourtGRANT Morales’ Petition ORDER Respondent to restore Morales
with twenty-seven (27) days’ good conduct credit and expthigeviolation from MoralesBOP
records andDIRECT the Clerk of Court teenter theappropriatgudgment of dismissal and

CLOSE this case
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BACKGROUND

Moraleswas convicted in thé&nited States District Courbf the Southern District of
Florida for conspiracy to possess with intent to distribute 5 or more kilograms of cocaing
(Doc. 1-1, pp 16-11) He wasoriginally sentenced t@92 months’ imprisonment ofugust 1,
2006, but his senteaowas later reduced to 176 ntlem (Id.) Moraleshasa projected release
date ofJanuary 30, 2019, via good conttime credit. [d. at p. 9.)

In his Petition, Morales assertsthat his due process rights were violatddring
disciplinary proceedings which a BOP Disciplinary Hearing Officer (‘DHQO”) dund Morales
committed the offense dighting. (Doc. 1.) Due to thisfinding, the DHO disallowedMorales
from receiving twentyseven (27) days of good conduct time, placed him in disciplinary
segregation for fifteen15) days, and rescinded his commissary privileges for 180.days
(Doc.11-1, p. 18.)

Morales’ disciplinary proceeding arose out of an incidenturringon July 27 2017.

(Id. at p. 19.) On that dat®&jorales and another prisoner, Martin Tasis, walegedlyinvolved
in a physical altercation in the prissrrestroom. Ifl.) Theincident eport describes thiacident
between Morales and Tasis follows:

OnJuly 27, 2017, at 11:15 a.nRecreationStaff heard a loud commotion coming

from the inmate restroom at the FSL facility. Staff approached the area and

observed four inmates exit the restroom. The four inmates were Morales,oClaudi

Reg. No. 7655304, Tasis, Martin 8391804, Enriquez, Enrique, Reg No.

07567-104,and Jarquin, Alfredo, Reg. No. 959884. The fourinmates were

sentto the Operatios Lieutenants Office. Inteviews with the fourinmates

revealed thainmates TasiandMoraleswere involved ina physicalaltercation

The interviewsfurther revealedthat inmatesEnriquezand Jarquin separated the

inmates InmatesTasis and Morales were photographed, medically assessed, and

placed in the Special Housing Unit, pending the completion of a SIS

investigation.

On Augustl7, 2017, 88:00a.m., theSIS Department completeddS Case and
found that there was sufficient evidertoesubstantiate that inmat®¥orales. . .




andTasis. . . were involved in a physat altercation on July 27, 2017, at 11:45

a.m., in the FSL recreation bathroorgpecifically, staff heardh commotion in

the bathroom. Staff responded to the area @loservedour inmates exiting the

bathroom. Inmates Tasis and Morales admitted during the interview prodess tha

they were involved in a disagreement. Additionally, inmates Morales andg Tasi

both signed affidavits stating that they did wrestle with each other and that the

issues are ovandthey can return to general population together, without further

issues. Phographs and medical assessments revealed superficial scratches
around both eyes ohmateTasis. Additionally, the interview processvealed

that other inmates observed inmates Morales and Wasgtlingin the bathroom.

The witnesses also stated ttiaty separated inmates Morales and Tasis.

(Id. at p.19.) The*“reporting employeeconcludedthe incident reponvith a determination that
Morales and Tasis would be issued an incident report for “code 220, Wrestlidg."The Unit
Disciplinary Committeg€“UDC”) Chairman referrethe incidento the DHO for a hearing(ld.
at pp.19-20.) The UDC recommended that Morales receive fiftedd) days disciplinary
segregation and tgA0) days loss of good conduct time.ld_ at p. 20.)

While Morales agrees that he and Tasis were involved in “horseplay,” he disagtees th
was a fight. On August 2, 2017, Morales signed an affidavit in which he provided the following
description of the incident:

| was involved in a disagreement withmate Tasis. | help him lose weightve

did wrestle around. | was trying to force him to reweigh with his boots off. He

said no. It was us joking about him reweighing. It Wwiaarbig issue.He got the

scratches on his face from my watch. We were plsging around. We have
resolved our issues and can return to the compound together without further
issues.

(Doc. 11-2.)

On August 17, 2017at 2:10 p.m.a BOP employeeprovided Morales with a copy of the
incident report,advisedMorales of the chargesagainst him and advised him of his rights
(Doc.11-1,pp. 19-21.) According to the BOP investigator, Morales stated that he agreed witl
the incident report. I4. at p. 21.) On August 22, 201Noralesalso received and signed a

Notice of Discipline KtaringBefore the DHQwhich again advised hirthat the charge against
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him wasa Code 220. Ifl. at p. 22.) Thenotice also advised him of his rights before the DHO
including the right to receive a writtercopy of the chargeagainst him representation at the
hearing call witnesses and present evidenestify or remain silentoe present throughout the
disciplinary hearingbe advised of the DH® decision and the facts supporting deeision; and
the right to appeal (Id. at pp. 2223) Moralesindicated that helid not wantto have a staff
representative at the heariagd that he did not intend to call withessdsd.) (

On August 29, 2017DHO Victor Santanaconducteda hearing regarding the charges
against Morales (Id. at pp. 5, 17 At the commencement of the hearing, Santana adviseq
Morales thathe chargecode would be changed from 220 Wrestlin?01Fighting. (d. at pp.

5, 18.) In his Affidavit attached to the RespondermRResponse, DHO Santana states that he
changed the code “because the 201 charge was more closely supported by the report and di
increase or decrease the offense severity levéd.’af p. 5.) The DHO states that both charges
are “Hgh Severity 200 levelbffensesthat carry the same available sanctionsler the BOP’s
regulations. 1¢.)

DHO Santanaissued a written DHQeport sometimefollowing the hearing. Id. at
pp. 17-18 24) The DHOfound, based upon the greater wetigf the evidence, thd¥lorales
committed the offensef fighting. (Id. at p. 12.) To reach this conclusion, DO relied upon
the reporting officés statement, Moralesand Tasis affidavits, photographs, medical
assessments, and the interviewsotifer inmates. Id. at p. 18.) The DHO also stated that
Morales ‘admittedthat [he] fought with inmate Tasis . . and [Morales] also stated thhe
exchange[dpunches witthim due to a misunderstandihg(ld. at p. I7.) The DHO considered

Morales’ “own admission of the charge Iplyim] stating that it is true that [hdbught with
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inmate Tasi$. (Id. at p. 18.) Throughout his pleadings before the Court, Morales disputes th
he admittedhat he exchanged punches with Tasis, and he disputes that he and Tasis fought.

The DHO sanctioneMoralesby placing him in disciplinary segregation for fifteétb)
days, disallowing twentyseven(27) days of good conduct timend revokingcommissary
privileges forl80 days. 1fl.) The DHOavers that heompleted his report on August 29, 2017,
and provided the report to Moralesase manager.ld| at pp. 6, 24.) However, tH2HO report
wasnot delivered toMorales. [d.) After Morales filed the Petition, the DHO providea copy
of the DHOreport toMorales’ current casenanagerwho provided it to Morales on April 24,
2018. (d.) Atthe bottom of thisopy of the DHO reporthe DHOgatedthat, though the report
was delivered to Morales aftdre standard fiftee(iL5) days provided by BOP regulations, the
delay did not hindelMorales’appeal rights. 1¢. at p. 245

In his Section 2241 Petition, filed on March 19, 20i&rales argues that the DHO
violated his due process rights by changing the charged prohibited act code fron22Dode
wrestling, to Code 201, fighting without providing Morales notigenty-four hoursin advance
of the DHO hearing. (Doc. 1, pp—B) Morales o claims that the DHO violated his due
process rights by failing to provide a written copy of the DHO report.

Following the Court’'s Show Cause Order, Respondent’s original deadline to respond
Morales’ Petition was April 27, 2018. (Docs. 4, Sdowever, on April 20, 2018, Respondent
requested additional time to respond to the Pefitstating thathe needed additional time to
“obtain the documentation regarding the claims alleged in the Pétit{@woc. 8, p. 1.) The

Court granted Respondent’'s Motion and extended the deadline to May 11, ¢gD&8. 9.)

! Respondent has not producadcopy of the DHOreport without this language regarding tiage

production of thereport to Morals. Thus, as Morales avers throughout his pleadings, there appears to
a disputeof fact as to whether the DH@port wasactually created in August 2017. However, the Court
need not resolve that dispute. Aglkxned below, regardless of whether the Det@ated I8 report in
August2017, there is no evidence that Morales actually received the report anthat t




Then, on April 24, 2018, the DHG@hrough the case managprovided Morales with a copy of
the DHO report. (Doc. 111, p. 24.) Inhis Response, Respondent aguanong other things,
that Morales’ contentionregarding not receiving a DH&portis now moot, because Morales
had now been provided with a copy of the DiHport. (Doc. 11, pp.-8®.) Respondent also
argues that the DHO properly changed Morales’ charge from 220, Wrestling to 201, Fighting
(Id. & pp.7-8.) Morales filed a Replin which he challengethe Respondent’s characterization
of the case and continsi¢o arguethe DHO failed to provide advance notice of the charge
against him and failed to providem with a copy of the DHOQreport until after he filed his
Section 2241 Petition. (Doc. 13.) Respondent then filed a Suragplyattacheda second
affidavit from DHO Santana and offering additional argument regarding th@'ehange of
the charge from wrestling to fighting. (Doc. 14.) Morales moved to strike Respondent
Surreply and also offered argument in opposition to the points Respondent raised imeply.Sur
(Doc. 16.)
DISCUSSION

Morales’ Motion for Discovery

In his Motion for Discovery, Moralesesks two categories of evidence: (1) any audio
recording of the DHO hearing and a transcribed copy of the recording; and (2) theedtaoym
evidence relied upon by the DH@cluding statements of correctional officers, photographs of
Morales and Tasis, and the medicalorgls of the inmates. (Doc. 10, p. 2Respondent
contends that the BOP does not maintain any recordings or transcripts of DH@gseari
(Doc.12, p. 3.) Additionally, Respondent states that the materials Morales requdstsat

support his claims forelief.
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This Court has explained a habeas petitiaimited right to discovery as follows:

“A habeas petitioner . . is not entitled to discovery as a matter of ordinary
course.” Bracy v. Gramley 520 U.S. 899, 90 (1997). However, pursuant to
Rule 6 of the Rules Governing § 2254 Cases, the court may authorize a party to
conduct discovery upon a showing of “good cause.” 28 U.S.C. § 2254, Rule 6;
see alsdBracy, 520 U.S. at 904. Good cause is demonstrated “where specific
allegations before the court show reason to believe that the petitionerf rttnegy, i
facts are fully developed, be able to demonstrate that he is entitled td relief.
Bracy, 520 U.S. at 9089 (quoting Harris v. Nelson, 394 U.S. 286, 300 (1969))
(ellipsis omitted). “[GJood cause for discovery cannot arise from mere
speculation” or “pure hypothesis.” Arthur v. Allen, 459 F.3d 1310, 1311 (11th
Cir. 2006) (per curiam)nodifying452 F.3d 1234 (11th Cir. 2006).

Heidler v. ChatmanNo. CV 611109, 2014 WL 725985, at *5 (S.D. Ga. Feb. 24, 2014hder

this standard, Morales is not entitledtbe discoveryhe requests. The claims Morales asserts,
that he was not given notice of the DHQhange in the charge code at least twéniy (24)
hoursbefore the hearingnd that he was not givencapy of the DHOreport, do not hinge on
factual disputesegardingwhat occurred at the hearinghdeed,Morales’claimsdo not hinge on
any factual disputesas Respondent admits that Morales was not given advance notice of tl
change in the charge code and does not contestbedles didnot receive a copy of the DHO
report until after he filed his habeas petition. Moreover, Morales wloiglsase his clais on
whether the DHO reviewed sufficient evidence to support the chagginst hinf. Further, as
explained belw, the record before the Court establishes the violation of Morales’ right to du

process without the need for any additional discovery.

2 In his Reply in Support of his Motion for Discovery, Morales confirms, “[ijn tase, petitiner's
claim is that his due procesghts were violated by the DHO when he changed the offensetitaideas
charged in the incident report without providing tiequired 2-hour notice prior to the DHO hearing,
and when thé®HO failed to provide a copgf the DHO report. (Doc. 15, p. 5.) This is not to say that
Morales agrees that the evidence was sufficient to support the charge ofjfigHencontests that point
throughout his pleadings. Howevers axplained below, Morales could not have chajksh the
sufficiency of the evidence relied upon by the DiChis administrative appeals or his Section 2241
Petition because he didot receive a copy of the DH@port until after he exhausted the administrative
process and after he filed his Petition.

e
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Consequently, the documentary evidence Morales seeks, even if it does exdtnatoul
be material to his claimsPut another way, there is no reason to believe ttlatrequested
discovery would demonstrate thHdbrales is entitled to reliefSeeBracy, 520 U.S. at 90809.
Therefore, the CouDENIES his Motion for Discovery.

I. Morales’ Motion to Strike

Following Morales Reply to Responderst Response to MoralePetition, Respondent
filed a Surreply (Doc. 14) In that brief and attached affidafrom DHO Santana, Respondent
repliesto Morales claim that the DHO exhibited bias tow&dntana by treating him differently
than Tasis. 1€l.) Additionally, Respondent brgs tothe Courts attention, for the first timeheé

Eleventh Circuit Courdf Appeals opinion in SantiageLugo v. Warden785 F.3d 467 (11th Cir.

2015), and argusethat opinion supportdenial ofMorales’ claim that the change in his charge
code violated his due process rightkl.)(

Morales askshe Court to strike RespondenBurreplybecause it is not authorized by the
rules and also arguethat the Surreply is repetitivef the Respondent’s other pleadings
(Doc.16.) While a surreplys not explicitly provided for by this Court'socal Rules,the Rules
of Civil Procedureor the Rules Governing 2254 Cases, these Rules also do not prohibit th
filing of a surreply. This Court, like most counpermits the filing of a surreply brief even when

the filer has not souglmrior permission for the CourtSee, e.g. Lookin Good Properties, LLC

v. Ascot Corp. Names Ltd., No. CV4138, 2014 WL 1002114, at *2 (S.D. Qdar. 12, 2014)

(“As to Plaintiffs’ surreplies . . the Court has previously taken a liberal stance on such briefs
finding that the notice and filing deadlines are for the benefit ofCibiart, not the opposing

party.”), aff'd sub nom Lookin Good Properties, LLC v. Johnson & Johnsmn, 586 F. Appx

581 (11th Cir. 2014jper curam), EEOCv. TBC Corp., 889 F. Supp. 2d 1368, 1373 (S.D. Ga.
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2012) The wourt consideredll briefs, including surreply briefs because “notice and timing
provisions of Local Rule 7.6 cannot be used by an opposing party to have a brief stricken or

considered), aff'd, 532 F. App’x 901 (11th Cir. 2013per curiam) Brown v. Chertoff No.

406CV002, 2008 WL 5190638, at *1 (S.D. Ga. Dec. 10, 2@d&ng Podger v. Gulfstream

Aerospace Corp., 212 F.R.D. 609 (S.D. Ga. 2003)); Powell v. Wheelis, No. CIV.A. €NB0O3

2006 WL 839380, at *1.1(S.D. Ga. Mar. 29, 2006Local Rule 7.6 “does not restriotply
briefs to the moving party initial reply brief. The rule references party intending to file a
reply brief [,] not ‘the moving party[!] The rule further mandates that service be made within
eleven days of the opposing pastylast brief.” If the rule were as restrictive as Plaintiff would
have it, it would not have been phrased in such general and permissive @omsequently,
Plaintiff’'s argument that leave of Court was required before Defendants filed their signmemiy

well taken”), aff'd sub nom.Powell v. W&W Hauling, InG.226 F. Appx 950 (11th Cir. 2007)

(per curiam)

Morales has not provided any cause for deviating from thisstengding practice in this
case. Moreover,Moraleshas not established that he has been prejudiced in any wayheom
filing of the Surreply. He has fully responded to the arguments raised in the@lgunrdis
Motion to Strike. For all of these reasons, the CBENIES Morales’ Motion to Striké’.

II. Morales’ Due Process Claims
A prisoner has a protected liberty interest in statutory good time credithemetbte, a

prisoner has a constitutional right to procedural due process in the form of a discipéagang

before those credits are denied or taken aw@iBryant v. Firch, 637 F.3d 1207, 1213 (11th

® This is not to say that the Court encourages the filing of surreply briefs. dilteeéects the filing of

a surrepy to be the exception rather than the norm. Particularly in a case such as ehés thd
Respondent used the Surreply to make rmegnts that are responsive to Petitioner’s original claims and
arebased on a case existing long wef&espondent’s original brief, the parties should not needad res
to surreply briefs.

not




Cir. 2011) (citingWolff v. McDonnell, 418 U.S. 53%55-57 (1974) That due process right is

satisfied when the inmate: (1) receives advance writténenof the charges against hi@) is
given the opportunity to call wiesses and present documentary evideaicd; (3) receives a
written statement setting forth the disciplinary boarfindings of fact. Id. (citing Wolff, 418
U.S. at563-67). Additionally, the Court of Appeals for the Eleventh Circuit has determindd tha

an inmate has the right to attend his disciplinary hearing. Battle v. Bait0rF.2d 779, 7883

(11th Cir. 1992).“Prison disciplinary proceedings are not part of a criminal prosecution, and the
full panoply of rights due a defendant incBuproceenhgs does not apply.’"Wolff, 418 U.S.at
556.

A. The DHO Failed to Provide Adequate Advance Written Notice of the
Charges

Morales first challenges whether the DHO violated his due psoggkt by failing to
provide twentyfour (24) hours’ written notice of the chge against him. Specifically, Morales
claims that the DHO changed the charge against him at the commencement of tlgewidarin
no prior notice. Throughout his pleadings, Morales contdratswhile the change in charge did
not change the offense severity level and the maximum available punishmemgticaty
changed the punishment becaube BOPs DHOs have a pattern ofmposing sanctions
according to the charged offense coaled Code 201 is considered more severe than Code 22(
(Doc. 13, pp. 912; Doc. 16, mp. 7-8.) Morales claims that “[tlhe different prohibited acts
defined in the 200 series range from a code 201 being the most severe, to a code28t bei
less severe in thatses . . . andHO officers moreover, have administered these sanctions in §
proportionate way according to the severity of the charged offense within the gives.’s
(Doc. 13, p. 9.) Moralestates hat, while there was evidence that he and Tasisstied with

each other, they did not engage in a fighd. &t p. 12 (“Here, both inmates admitted to sort of
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wrestle with each other in relation to get on the scale to weight themsélkesncident report
contains no indication of a fight as to throwing punches with closed fiytddoralesargues that
if he had known that he was being charged with fighting prior to the hearing, he wouloeleave
prepared to call withesses to dispute that charge. (Doc. 16,—pp(‘lBe would have also
requested thewo inmate witnesses to testify as to whether they saw a fight, or just mergdy hor
play wrestling letween inmate Tasis and Morale$le would have also requested the staff
witness who heard the commotion to testify as to what type of commotion was Wwkatier
verbally, or thumping or thrashing sounds.”).)

Respondent concedes that DHO Santana chavigeales’ charge from 220 Wrdstg to
201 Fightingat the hearingwithout prior notice “because the 201 charge was more closely
supported by the report and did not increase or decrease the offense severity Dav@l.11(,
p. 5, 18.) However,Respondent arguabe DHO did not need to provide advance notice to
Morales of the change in the charge because the change did not increase the pote
punishment Morales faced. (Doc. 11, fcBange did not require additional prior notification to
the Petitioner because both the 220 and 201 charges are “High Severity 200 levelsdffahse

are subject to the _same available sanctipn@mphasis in original).) Respondent further

contends that the DHO had the authority to change the charge under 28 C.F.R. 8§ 541.8(a)(1).

In his original brief, RespondenbitendsWilliams v. Fountain 77 F.3d 372, 376 (11th

Cir. 1996) supported this position.Id.)) Respondent baldly argsi€[h]ere, because Petitioner
has admitted to participating in the disagreement that resulted in a physicatialemad the
available sanctions for wrestling and fighting are the same, the DHO rothave violated, as
a matter of law undewilliams, Pettioner’s due process rights(ld.) However,Williams is not

helpful to the Court’'s analysis dorales’claims Williams did not address the advance notice

11
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requirement or a change in the charge against an inmiugtead, the court addressed the
disciplinary hearing officer's apparent failure to evaludtee credibility of the confidential
informants who provided information in support of the charge against the infhaltams, 77

F.3d at 37476 (citing Kyle v. Hanberry, 677 F.2d 1386, 1390 (11thCir. 1982)). The

Eleventh Circuit citing Superintendent, Mass. Correctional Institution v. Hill, 472 U.S. 445, 454

(1985),conducted a sufficiency of the evidence analysis and explained that the saagaorst
the inmate were supported by sufficienidenceindependent of the confidential informants’
statementsnamely the inmates’ statementd. at 37576 (“A minimum requirement of due
process is that conclusions mfison disciplinary bodies be ‘supported by some evidence in theg
record’”) (quoting Hill, 472 U.Sat454). However,Williams’' “some evidence” analysis has
place in acase such aMorales’ wherethe inmate challenge$ie notice requirements of due
process rather than the sufficiency of the evidence.

For example, irDeanrMitchell v. Reese 837 F.3d 1107 (11th Cir. 2016), the inmate

admitted to the DHO that the facts in the incident report were true. However, lengbdl

whether he received a copy of the incident report prior to the hearing and the DHO safiepor
the hearing. 837 F.3d at 1113. The district court granted the warden’s motion for summat
judgment, and the Eleventh Circuit reversed, explaining:

It is apparent thathe district court applied the “some evidehtanguage from

Hill, 472 U.S. 445. . . in which the Supreme Court concluded that the
factfinder's decision in a disciplinary proceeding must be ‘supported by some
evidence in the record.ld. at 454 . . . However, as both parties acknowledge,
the holding inHill is “irrelevant” “when the basis for attacking thedgment is

not insufficiency of the evidence.” Edwards v. Balisok, 520 U.S. 641,. 648
(1997) (providing that Hill did not abrogate the due process requirements
enunciated inWolff, but merely held that in addition to those requirements, some
evidence mussupport the decision to revoke Gobire credits).
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Id. In this case, Morales does not challenge the sufficiency of the evidence agaimstthe
use of confidential statements. Consequently;'sbheme evidence” analysf Williams and its
relianceon Hill is “irrelevant” to the facts of this cade.

More analogous to this case (yet still distinguishable) is the Eleventh Circuitisrom
SantiageLugo Respondentites in hisSurreply. The petitioner infSantiageLugo received an

incident report that chargddm with “BOP Code 108, Possession of a Cellular Phone,” but the|

DHO found that he had violated “BOP Code 199, Conduct Which Disrupts or Interferes with the

Security or Orderly Running of the Institution (Most like Possession of artiazs Tool; Cell
Phone, Code 108) 785 F.3d at 470. The Eleventh Circuit held that the DHO’s change ir
charge code did not violate the petitioner’s due process rights be¢ausee incidentreport
informed him that he was chayed with possessing and using a cellular phone, the same condu
that served as the basis for his violation of BOP Code¢’ 199 the only evidence the petitioner
stated hevould have presented at the DHO hearing if he knew of the changed chargeasode
“equally relevantto the charge in the incident report; (3) the violations are subject to the san
sanctions; and (4) the BOP’s regulations allow a DHO to ‘findt an inmate committed the
prohibited act(s) chargednd/or a similar prohibited act(s)s described in the [notice].”ld. at
476 (quoting 28 C.F.R. 8§ 541.8(a)(1) (emphasis in originalhe Eleventh Circuit based its
decision on the premise that “[tlhe purpose @f éldvance notice requirement. ‘is to give the
charged party a chance to marshal the facts in his defense and to clarify what gles eney in

fact.” Id. (QuotingWolff, 418 U.S. at 564

* The only similarity betweehVilliams andMorales’ case appears the that in both hearings the DHO
found the inmates to have committed the offense of fighting with anotheteirand in both cases the
DHO contended that the charged inmate admitted to the incident atttmgheHoweverWilliams does

not stand for the propositidhat, in any case where an inmate has allegedly admitted to the violation, th
DHO cannot violate the inmate’s due process riglis & matter of layv as Respondent appears to
suggest. (Doc. 11, p. 8.) Indeed, the holdinB@&arrMitchell, where the inmate admitted to the charge,
refutes such a suggestion.
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Unlike Santiagel.ugo, the unique factsfdViorales’ case demonstrate thhé documents
he received prior to the DHO hearing did not clarify the changed charge agairestdprovide
the opportunity to marshal facts in his defense to that charge. Both the incpantared the
notice of disciplinary hearing charg&tbraleswith Code 220, Wrestling. Wrestling is a charge
that Morales had previously admitted to in his August 2, 28ffidavit whereinhe agreed that
he and Tasis “did wrestle arouhd(Doc. 112.) However, in that same affidavi¥lorales
clearly disputed thahe and Tasis were involved in a figlats he statethat they “were just
playing around” and “joking.”(ld.) In congruence with his prior admission that he and Tasis
wrestled and the fact that he was charged with wrestling, Morales indmatedo thehearing
that he agreed with the incident report and that he did not intend to call witteskgsute the
charge of wrestling (Doc. 111, pp. 21:23.) However, at the hearinghe DHO changed
Morales’ charge from conduct to which he had agreed to, wrgsttira charge that Morales had
previously disputed, figing. This “bait and switch,” whether inadvertent or intentional, left
Morales unprepared to defend himself atdiseiplinaryhearing.

Moreover, mlike the change in charge codeSantiageLugo, the change in Morales’
charge code substantively changed the nature oéltbgationsagainst him an the evidence
relevant to theharge. While the petitioner irBantiageLugo was found to have committethe
same conduttthat he was originallgharged withMorales wadound guiltyof fighting, which
entails similar butimportantly different conduct than his original chargé wrestling While
wrestling typically refers to a form of sport ‘hrorseplay,”fighting entailsmore serious conduct
of violent confict. Unlike the petitioner inSantiageLugo, Morales ha poined to specific
evidence thahewould havepresented at the hearihgd he known of the change in the charge

prior to the hearing. This evidence would haeen relevant tbis defense afhe charge that he
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and Tasis engaged in a fighutit was na relevant to disputing whether he and Tasis wrestled
For instance, Morales staté® would have aled the two other inmatesho were in the
bathroom to testify as to whether Tasis andrdies were fighting or “merely horggay
wrestling” (Doc. 16, pp. 6-7.)

As was the case ifantiageLugo, Morales’ new charge code was of the sdB@@P
severity level as the original charge code, and the DHO had the same range of sanctions
available. However, Morales makes a logical argument that fighting would be seen as a mqre
serious violation than wrestlingnd therefore, would receive a higher punishment wvitihe
available range. The recosdpports that argument. Based on the original ehafgvrestling,
the UDC recommended that Morales receive fiftg@h) days of disciplinary segregation and
lose ten(10) daysof good conduct time. Id. at p. 20.) However, after finding that Morales
committed the changed charge ofhfigmg, the DHO implemented a much stiffer punishment:
loss of twentyseven(27) days of good conduct time, disciplinary segregafmmfifteen (15)
days, and rescission obmmissary privileges for 180 days. (Doc-11p. 18.) In his statement
of reasons supporting these sanctions, the BEssedhe unique threats posed by fighting
(Doc. 111, p. 2 (“The action/behavior on the part of any inmate to becownodved in a fight
with any other hmateor person poses a threat tethealth safety and welfare afot only he
person(s) nvolved, butthat of all other inmates and staffln the past, fights beeen wo
individuals have expanded to include othetdgch createdh larger problem for staff to resolve.
Fighting can lead to aerious inaillert and could have escalated into a majonfrontation
between inmateand/or $aff.”)

Based on these circumstanckgyralesfailed to receive sufficient notice, in advance of

his DHO hearing, to enable hite marshal the facts in his defense and to fglasihat the
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chargesagainst him in fact were. Thus, he has shown that the resulting sanctions against |
violate his right to due process.

B. Whether Morales Received a Written Statement Setting Fdn the DHO’s
Findings of Fact

The second violation of Morales’ due process rights is more obvious thewrsthés set
forth above, when a disciplinatyearingofficer revokes an inmate’s good conduct time, the
inmate must receive a writtestatemenbf the disciplinary board’s findings of fact in order to
saisfy the basic tenets of due procesé/olff, 418 U.S. atc63—67 To that end, th&OP’s
regulations provide that an inmate “will receive a written copy of the DH&Cssbn following
the hearing.” 28.F.R.8 541.8(h). The DHO “ordinarily” provides the DHO’s report to ¢h
inmate wihin fifteen (15) work days. (Doc. 111, p. 6.) Throughout his pursuit of the BOP’s
administrative remedies, Morales complained that he had not received a copyDifi@he
report including the findings of fact. Remarkably, neither the DHO nor anyone iBQlre
remedied this failure. Themn August 24, 2018, 238 days after Morales’ DHO hearing, and
only after Morales filed this Section 2241 Petition and Respondent’s counsel rdquest
additioral time to respond to that Petitiothe DHO provided Morales a copy of his report.

Respondent does not deny that Morales was not provided with a copy dfi@eeport
after the hearing, anjas]sum[es] arguendo that Petitioner was not provided with a copy of th
DHO report at the time of the hearjij§ (Doc. 11, p. 9.) However, Respondent characterizes
the April 24, 2018 production of the DHQeport as “an additional copy.”ld at p. 8.) To the
extent Respondent implies that the DH@port was previously provided to Morales, that

argument will not holdvater. The April 24, 201,&opy of the DHCOreport states that it was not

® Respondent attempts to offer an excuse for this untimely provision basechange in case managers.
Morales disputes the facts underlying this excuRegardless of whdlorales’ casamanager wagjiven

the fact that Moraless incarcerated in the custody of the BOP, it should not have been difficult fo
someone in the BOP to locate him and provide him a copy of his DHO report.
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provided to the inmate on timand Respondent has not provided another copy oDth@
report (Doc. 111, p. 24.) Moreover, onDecember 15, 2017, Morales requested a copyeof th
DHO report to the Unit Team Members, and theit Team respondetthey had notreceiveda
copy of theDHO report nor one hald] been forwarded to then{Doc. 1-2, p. 14.) The case
manager providethe sameesponse on March 13, 20Hter Morales again requested a copy of
the DHOreport (Id. at p 24.) Despite the BOP’s practice of record keeping, it has not
produced any record that vates received a copy of the DH@port until April 24, 2018.1n
sum, Respondent does not attempt to offer any evidence to rebut Meratesicethat he did
notreceive a copy of the DH@port andit does noappear thaRespondent could.

Respondent’s legal response to this due process claim is onlyyslegd feeble than
Responderd factual responseRespondentffers no substantive response to this allegatios
due process violation except badlystate thatbecauseMoraleshas now beenrpvided with a
copy of the DHCreport, the “allegation is now moot.” (Doc. 11, pp. 8-9.) Respondent offers n
precedent or even reasoning in support of this arguméatargues that all the BOP régtions
require is for the DHQeport to be providecandwhile it is “ordinarily” provided withinfifteen
(15) days, thatis a deadlineto which adherence is not necessarihus, under Respondent’s
theory, the BOP cawithhold the DHO'’s written tatement of findings of fact for andefinite
length of time, and as long as the inmate receives the statement soewegagfter litigation
commencesno due process violation occur&espondent does not cite, and the Court is not
aware of, any authdyi for this proposition. Moreover, Eleventh Circuit authority contradicts
Respondent’dine of reasoning. SeeDeanMitchell, 837 F.3d atl113-414 (reversing summary

judgment in favor of respondent an remanding to district court where evidencenttqesvide
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a clear paper trail establishing” petitioner’s receipt of incident report arf@d i2plort even where
respondent had providedpy of DHO repat in response to petition).

The Court is aware that some courts have excused the failure to provide a DHO repo
where the respondent demonstrates that no harm was caused by the f@g@Brown v.
RathmanNo. 1:11€V-01470-RDP, 2013 WL 5923722, at *9 (N.D. Ala. Oct. 31, 2013) (“While
there is not an Eleventh Circuit case dealing with this issue, other circuithélavihat delays
of substantially greater than 10 days in providing an inmate with an adverse Did0rdeere
not a violation of the~ifth Amendment so long as the deficiency was remedied and did nat
prevent the inmate from administratively appeglthe adverse DHO decisions(tjting Deroo

v. Holinka 373 F. Appx 617, 61819 (7th Cir.2010); Staples v. Chester, 370 FpAx 925,

929-30 (10th Cir.2010);Cook v. Warden, Fort Dix Corr. Inst., 241 F. App’x 828, 829 (3d Cir.

2007)) However, despite having been directed to show cause why the Court should not grpant
Morales Petition, (doc. 4, p. 1), and despite having filing @presponsivériefsin this case,
Respondent has not made a Hass eror argument Therefore, Respondent has waived any
argument of harmless error or lack of prejudice, and the Court need not delve into that issue
Moreover, even if Respondent had notwed a defense of harmless errsuch a defense
would be unavailing. In Wolff, the Supreme Court described the following purposes of thg
requirement foe written statement of reasons
Written records of proceedings will thus protect the inmate agaoiktteral
consequences based on a misunderstanding of the nature of the original
proceeding. Further, as to the disciplinary action itself, the provisionvioittan
record helps to insure that administrators, faced with possible scrutistatey
officials and the public, and perhaps even the courts, where fundamental
constitutional rights may have been abridged, will act fairly. Without written

records, the inmate will be at a severe disadvantage in propounding his own cause
to or defending himself from others.
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418 U.S.at 565 As the Seventh Circuit Court of Appedias explained, “[w]ithout a detailed
statement of the Committee’s findings and conclusions, a reviewing court (orypganaot
determine whether the finding of guilt was based on tanbal evidence or whether it was

sufficiently arbitrary so as to be a denial of the inmate’s due procdss.tigChavis v. Rowe

643 F.2d 1281, 1287 (7th Cir. 1981).

In this case, the BORrustrated these purposes Igiling to provide Morales any
statement of reasons until after he filed his habeas petition. While Moraleableato appeal
his sanctiosand file this habeas petitipthe failure to provide him a DH@port prevented him
from making some arguments and limited éwdence he could offer on the arguments he did
make. As Morales explains, upon appeal to the Regional Office and the Central Office,
argued the he “had not received a copy of the DHO and was forced to submit his ajipeats w
the benefit of onen order not to be time barred.” (Doc. 13, p. 17.) Morales’ administrative
appeal documents and his requests for a Dert to his unit team support this argument.
Respondent does not reply to this argument at all.

Morales further argues that the prodoetof the DHOreport after he filed his habeas
petition did not moot or cure the due process violatmtause “[tlhe report was material to
conduct petitioner's administrativeppeals. The failure to provide the report . . . resulted in
forcing petiticner to file an appeal without the benefits of the transcripts to the proceeditdys.” (
at p. 19.) Again, Respondent provides no response to this argwihnsbever

Not only are Morales’ contentions of prejudice unrefuted by Respondent, they are
swporied by the record. For example, in his appeal to BOP’s Central Office, Masseged,

“[f] urther, since he never received a DHO report, he has been unable to ftdresgsoning

for the change in charge codaj appeal since it is unknown on what evidence did the DHO
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relied on to change the offense with which Morales was charged, to a more stease.”
(Doc. 12, p. 21.) The Administrator’s responsehcs appealstates;|tjhe DHO’s decision was
based upon the evidence detailed in Sectiaf the DHO report.” Id. at p. 22.) This reliance
on the DHOreport demonstrates theentrality of the DHOreport to thereview of the
disciplinary sanctions The prejudice Morales exper@dis further demonstrated by the claims
that he could ngbursueduring his administrative appeal. In his appeal to BOP’s Central Office
he stated, “[a]s established by the Unit Tearesponse, no copy of [the DH®port] has ever
been made available. Morales was prejudiced because this due process violatrendrdsd
him from challenging the DHO findings and conclusiongld. at p. 21.) Indeed, now that
Morales has &en provided a copy of the DH®port, it is clear that he challenges the evidence
the DHO relied upon in sanctioning him. For example, Morales strongly disputeddtbes D
statement that Morales admitted thatfought with inmate Tasis and threw punches against him
(SeeDoc. 13, pp. 42; Doc. 16, p. 69 However,without the DHOreport, Morales couldnot
challenge thisconclusion inhis administrative appear make anyother credible challenge
regarding the sufficiency of the evidence. In other words, without a statei#m DHO’s
findings of fact, Morales could not challenge those findihgshus without the DHOreport
Moraleswas at a “severe disadvantage in propounding his own caamgkthe tardy prodttion

of thereport after the filing of his habeas petition does not cure that disadvaném#. 418

® As Moralesmakes clear in hifugust 2, 2017 Affidavit, (doc. 122), he did not conjure up this
disputed characterization of his interaction with Tasis after the filfrigjs Petition in order to fabricate
prejudice.

" To compound this problem, because Mesacould not challenge the sufficiency of the evidence
supporting theDHO'’s determinatiorwithout the DHOreport he could not exhaust hiadministrative
remedies as to such a challenge. Thudikbly could notbring a sufficiency of the evidence cleadfe in
this Section 2241 dition as such a claim would be barred by failure to exhaust. Even if he coulg
challenge thaunexhausted claim dfufficiency of the evidencéhrough a Section 2241 Petitiothat
challengeat this late stage of the review pesswould be subjected to a deferential “some evidence”
standard.
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U.S. at 565. Thus, he hagainshown that the sanctions agst him violate his right to due
process.
CONCLUSION

Based on the foregoing RECOMMEND that the CourGRANT Morales’ Petition for
Writ of Habeas Corpus, filed pursuant to 28 U.S.C. § 2241, (doand)RDER Respondento
restore Moraleswenty-seven (273ays’ good conduatredit and expungthis violation from his
BOP records. The Court should furtheDIRECT the Clerk of Court tdile the appropriate
judgment of dismissal anmdLOSE this case.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address
any contention raised in the pleading must also be included. Failure to do so will/batea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action.

Upon receipt of objections meeting the specificity requirement set out abbtiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity req@ment set out above will not be considered by a District Judge.
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Courtto serve a copy of this Report and
Recommendation updvioralesand Respondent.

SO ORDERED and REPORTED and RECOMMENDED, this 6th day of August,

/ ﬁ"i%if

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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