KING{v. STATE OF GEORGIA et al Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
MICHAEL JEROME KING,
Plaintiff, CIVIL ACTION NO.: 2:18cv-39

V.

HADLEY H. MANN:; ROGER LANE: and
JONATHAN LOCKWOOD!

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff, who is currently housed a&ugusta State MedicalPrison in Grovetown,
Georgia, filed a Complainbs amendegursuant to 42 U.S.C. 8§ 1983 contesting certain eventg
which allegedly occurred in Wayn€ounty Georgia. (Doc. $ For thereasonset forth below
| RECOMMEND the CourtDISMISS Plaintiffs Complaint based on his failure to state a
claim, DIRECT the Clerk of Court taCLOSE this case and enter the appropriategjuént of

dismissal, anddENY Plaintiff in forma pauperis status on appeal.

! The CourtDIRECTS the Clerk of Court to terminattState of Georgia” as a named Defendant, as
Plaintiff did not name this entity in his Amended Complaint. In addition, thet©IRECTS the Clerk
to amend “Robert Lane” to “Roger Lane” upon the record and docket of Has ca

2 A “district court can only dismiss an action on its own motion as long as thedore employed is fair.

. .. To employ fair procedure, a district court must generally providelahwifd with notice of its intent

to dismiss or an opportunitp respond.” Tazoe v. Airbus S.A.S., 631 F.3d 1321, 1336 (11th Cir. 2011)
(citations and internal quotations marks omitted). mAgistratejudge’s eport andrecommendation
provides such notice and opportunity to respofideShivers v. Int'l Bhd. of Ele. Workers Local Union
349 262 F. App’x 121, 125, 127 (11th Cir. 2008) (indicating that a party has notice of a distritd cour
intent tosua sponte grant summary judgment where a magistrate judge issues a report recongnteadi
sua sponte granting of summary judgment); Anderson v. Dunbar Armored, Inc., 678 F. Supp. 2d 128
1296 (N.D. Ga. 2009) (noting that report and recommenda#ored as notice that claims woulddoa
sponte dismissed). This &ort and Recommendatioonstitutes fair notice to &htiff thathis suit is due

to be dismissed. As indicated below, Plaintiff will have the opportunity &epthis objections to this
finding, and the presidingstrict judgewill review de novo properly submitted objection§ee28 U.S.C.

10

Dockets.Justia.qg

om


https://dockets.justia.com/docket/georgia/gasdce/2:2018cv00039/74736/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/2:2018cv00039/74736/10/
https://dockets.justia.com/

BACKGROUND

In his Complaint, Plaintiff asserts Defendants Mann and Lockwood acted fraudulently
“under the facade” of Georgia’s laand violated Plaintiff's right to due process. (Doc. 6, p. 5.)
Plaintiff contends all Defendants’ actions were “kinds of artifice to #etécontrary to legal
and equitable dutiesandDefendants’ action caused injury to Plaintiffd.}

STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis. Under 28 U.S.C. § 1915(a)(1), the
Court may authorize the filing of a civil lawsuit without the prepayment of ifetbe plaintiff
submits an affidavit that includes a statement of all of his assets, showabdityino pay the
filing fee, and also includes a statement of the nature of the action which shows that tieds ent
to redress. Even if the plaintiff proves indigence, the Court must dismiss ttbe #hat is
frivolous or malicious, or fails to state a claim upon which fetiay be granted. 28 U.S.C.
881915(e)(2)(B)(iX{ii). Additionally, pursuant to 28 U.S.C. 8 1915A, the Court must review a
complaint in which a prisoner seeks redress from a governmental entity. Uporciaeshing,
the Court must dismiss a complaint,amy portion thereof, that is frivolousalicious,or fails to
state a claim upon which relief may be granted or which seeks monetary refied ftefendant
who is immune from such relief. 28 U.S.C. § 1915A(b).

The Court looks to the instructions for pleading contained in the Federal Rules of Ciy
Procedure when reviewingcamplaint on an application to proceiedorma pauperis. SeeFed.

R. Civ. P. 8 (“A pleading that states a claim for relief must contain [among thihgs] . . . a

8§ 636(b)(1); Fed. R. Civ. P. 78ge alsdGlover v. Williams No. 1:12CV-3562TWT-JFK, 2012 WL
5930633, at *1 (N.D. Ga. Oct. 18, 2012) (explaining that magistrate judemst and recommendation
constituted adequate notice and petitioner's opportunity to file objections po@desasonable
opportunity to respond). Additionally, Plaintiff has anotlogportunity to amend his Complaint to
correct the deficiencies noted in this Report and Recommenda8BerFed. R. Civ. P. 15.Should
Plaintiff seek to amend his Complaint, maistfile any desired amendmentithin fourteen (14) days
from the date of thiReport and Recommendation.




short and plan statement of the claim showing that the pleader is entitled to relief.”); Fed. R.

Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 192K@)(i) “if it is ‘without

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 192}@)(ii) is governed by
the same standard applicable to motions to dismiss under Federal Rule of Ci

Procedurd 2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Under thal

standard, this Court must determine whether the complamtins “sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A

plaintiff must assert “morehtin labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authority to dismiss a claim based on an indisputaldssi&gal
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lestanding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys ") (quoting Hughes v. Lott, 350 F.3d 1157,

1160 (11th Cir. 2003)). However, Plaintiff snepresented status will not excuse mistakes
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regarding procedural ruledMcNeil v. United States508 U.S. 106, 113 (1993) (“We have never

suggested that procedural rules in ordinary civil litigation should be interpetasl to excuse
mistakes by thoserho proceed without counsel.”).
DISCUSSION

Judicial Immunity

Judicial immunity bars Plaintiff's clams against Defendant LaneCongress did not
abrogate the doctrine of judicial immunity when it enacted Section 1988icial immunity is
an absolute immunity, and it applies even when a judge acts maliciouslin vB&8tory, 225
F.3d 1234, 1239 (11th Cir. 2000) (“Judges are entitled to absolute judicial immunity frofn
damages for those acts taken while they are astitigeir judicial capacity unless they acted in

the clear absence of all jurisdiction.3tump v. Sparkmam35 U.S. 349, 356 (1978) (holding

judicial immunity doctrine applies in Section 1983 actionshbsolute immunity not only

protects against liability but also against a case going to trial atlatkis v. Deveaux780 F.2d

911, 914 (11th Cir. 1986) (citing Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)). To determine

whether a judge is entitled to absolute immunity from money damages under 38&®)m
two-part test was established$tump 1) whether the judge dealt with the plaintiff in a judicial
capacity; and 2) whether the judge acted in the “clear absence of all jurisdidigbriduoting
Stump 435 U.S. at 357). The second prong @ thst is “only satisfied if a judge completely
lacks subject matter jurisdictionld. at 916.

Plaintiff complains about thactions of Defendant Lan@ his capacity as a judicial
official in a case that was pending before him in which Plaintiff was a nameg. pa
Nevertheless, Plaintiff fails to make any claim whatsoever that Defendanatgetein the clear

absence of jurisdictionln fact, Plaintiff fails to make any articulable claims against Defendant




Lane. Consequently, the Court shouldiISMISS Plaintiffs Section 1983 claims against
Defendantanebased on judicial immunity principles.
I. Prosecutorial Immunity

Likewise, the Supreme Court has repeatedly reiterated that Section 1983 did gateabro

the doctrine of absolute prosecutorial immuniSee, e.g.Van de Kamp v. Goldstein, 555 U.S.

335, 342 (2009). “Today, absolute prosecutorial immunity extends to ‘acts undertaken by
prosecutotin preparing for the initiation of judicial proceedings or for trial, and which oiccur

the course of his role as an advocate for the StateaVorsMorrell v. United StatesNo. CV

214-164, 2015 WL 3766853, at *3 (S.D. Ga. June 15, 2015) (quatirnddey v. Fitzsimmons

509 U.S. 259, 273 (1993)3ee alsRivera v. Leal 359 F.3d 1350, 1353 (11th Cir. 2004) (“A

prosecutor is entitled to absolute immunity from suit for all actions he takes wtidenpi@g his
function as an advocate for the governnignt.

Plaintiff's claims againsDefendant Manrpertain toher actions asan advocatefor the
State of Georgia and concern prosecutorial functions that are intimaselgiscaed with the

judicial phase of the prosecutio®&eeVan de Kamp555 U.S. at 342 (citingalina v. Fletcher

522 U.S. 118, 127, 130 (1997)). Thus, the Cesbduld DISMISS Plaintiff's claims against
DefendantMannunder the doctrine of prosecutorial immunity.
lll . Claims Against Public Defender

In order to state a claim for relief under Section 1983, a plaintiff must sawsfy
elements. First, a plaintiff must allege that an act or omission deprived him “of gghe r
privilege, or immunity secured by the Constitution or laws of the United Statlsle v.

Tallapoosa ©@unty, 50 F.3d 1579, 1582 (11th Cir. 1995). Second, a plaintiff must allege that the

act or omission was committed by “a person acting under color of statelw.”




The stateactor requirement traditionally precludes suit against a private party unds
Section 1983 because a private party may qualify as a state actor for Section 1983% munigose

in “rare circumstances.Harvey v. Harvey, 949 F.2d 1127, 1130 (11th Cir. 1992). The Eleventh

Circuit Court of Appeals recognizes a private partg atate actor only when one of three tests is
satisfied: “the state compulsion test, the public function test, or the nexusigion test.”

Davis v. Self, 547 F. App’x 927, 9334 (11th Cir. 2013) (citing Rayburn ex rel. Rayburn v.

Hogue 241 F.3d 1341, 1347 (11th Cir. 2001)).
A defense attorney, whether coagpointed or privately retained, represents only his

client, not the statePolk Countw. Dodson 454 U.S. 312 (1982). Accordingly, the law is well

established that'fa] public defender does not act under color of state law when performing
lawyer’s traditional functions as counsel to a defendant in a criminal procéedidgarson v.
Myles, 189 F. App’x 865, 866 (11th Cir. 2006) (quoting Polk County, 454 U.S. at 82&xalso

Dixon v. Eares No. CVv512129, 2012 WL 6930306, at *3 (S.D. Ga. Dec. 26, 2012) (ineffective

assistance of counsel allegations against plaintiff's emppbinted attorney in criminal

proceeding failed to state claim under Section 1983); Cobb v. Reeves, No. CV612-085, 2012

5364302, at *4 (S.D. Ga. Oct. 4, 2012) (sam&hus, a defense attorney does not act “under
color of state law,” a critical element of a Section 1983 claBecauseDefendant Lockwood
acted a Plaintiff's defense attornegnd not as a public actor, Plaintddnnot state &laim
against himunder Section 1983. Consequently, the Court shDUBMISS Plaintiff's claims

against Defendant Lockwood.
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V. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiffale to appeain forma pauperis.®* Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is notaken in good faith “before or after the notice of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in tki

context must be judged by an objective standard. Busch v. Colktylusig 189 F.R.D. 687,

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advanc

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or argument is frivolous when it appears the factual allegations areydbaadless or the legal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis of Plaintiff's action, there are ndrinofous issues to
raise on appeal, and an appeal would not be taken in good faith. Thus, the CourD&itdvild
Plaintiff in forma pauperis status on appeal.

CONCLUSION

Based on the foregoingRECOMMEND the CourtDISMISS Plaintiff’'s Complaintfor

failure to state a claimDIRECT the Clerk of Court toCLOSE this caseand enter the

appropriate judgment of dismissahdDENY Plaintiff leave to appeah forma pauperis.

% A certificate of appealability is not required in this Secti®83 action.




The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the Complaint must also be incluéfadure to do so will bar any later
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action.

However, Plaintiff may amend the Complaint to cure any deficiencies notdasin t
Report and RecommendatiorSeeFed. R. Civ. P. 15. Should Plaintiff seek to amend the
Complaint, Plaintiff must file the amended complaint wittdart een (14) daysrom the date of
this Report and Recommendation.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings or recommendation to which objection is made and may accept, reject, or modify
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be consideradistrict Judge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a Distnicige.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation upon Plaintiff.

SO ORDERED andREPORTED and RECOMMENDED , this 21st day of May, 2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




