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FILED
John E. Triplett, Acting Clerk
United States District Court

By CAsbell at 2:49 pm, Jul 17, 2020

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

JAMAR BRADLEY,
Movant, CIVIL ACTION NO.: 2:18<cv-47
V.
UNITED STATES OF AMERICA (Case No.: 2:16-12)
Respondent.

ORDER AND MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

MovantJamar Bradley (“Bradl€y, who is currently housed #te Federal Correctional
Institution in BennettsvilleSouth Carolina, filed a 28 U.S.C. § 2255 Motion to Vacate, Set
Aside, or Correct Sentencas amended and supplemented. Docs. 1, 8, 15. The Government
filed a Responsend Bradley filed a ReplyDocs. 18, 34. Bradley also filed a number of other
Motions, to which the Government filed Responsd3ocs.16, 21, 23, 24, 25, 26, 28, 29, 33,

36, 38, 39. For the reasons which follodlRECOMMEND the CourtDENY Bradleys § 2255
Motion, DENY Bradley’s Motion to Dismiss, doc. 3BJRECT the Clerk of Court to enter the
appropriate judgment of dismissal aBHOSE this case, anBDENY Bradleyin forma pauperis

status on appeal and a Certificate of Appealabilit@RANT Bradley’sconstrued Motions to

1 Bradley’s“Motion to Strike”, doc. 16, concerns Bradley’s earlier “Motion to Amend 8§ 2255,”
doc. 5, in whictheattemptedo assert additional clainia his § 2255 Motion.In his Motion to Strike,
Bradleystates h@olonger wishes to pursue thdditionalclaims inthe Motion to Amend because he
“realized that the allegations contained in [fetion to Amend] were not articulated correctly and some
of the allegations contained therein were frivolous.” Doc. 16. The Governndembtdiespond to
Bradley’s Motion toStrike Accordingly, theCourt GRANTS in part as unopposedBradley’s Motion

to Strike, doc. 16. The Court does not strike Bradley’s filing at Docket Nubndastead the Court has
not considered any assertions or arguments Bradley set forth in Dagkéier 5 per Bradley’s request.
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Amend and his Motion for Leave to Supplement. Docs. 21, 25, BENY Bradley’s Motion
to Change Venue, doc. 26.
BACKGROUND
Bradley wasndicted along with 18 coalendants—-including Bradley’s mother and
stepfather—in a 30count indictmentelated to a extensivedrug-trafficking conspiracy. United

States v. Bradley2:16<r-12 (“Crim. Case”), Doc. 3Specifically, Bradley was chargedth

conspiracy to possess with intent to distribute coda&se (crack)in violation of 21 U.S.C.
8 846 (count 1); conspiracy to use, carry, or possess firearms, in violation of 18 U.S.C. § 924((
(count 2); several counts of possession of coda@se (crackyvith intent to distribute, in
violation of 21 U.S.C. § 841(a)(1) (counts 4, 5, 17, 18, 20, 21); possession of a firearm by a
convicted felon, in violation of 18 U.S.C. § 923(0)(count 22); using, carrying, and
brandishing a firearm during a drug trafficking crime or crime of violence, in violati@8 of
U.S.C. § 924(c) (counts 23, 25); and attempted interference with commerce by robbery, in
violation of 18 U.S.C. § 1951 (count 24).

Bradley’s appointed attorney, Jason Tate, filed numerous pre-trial motions onyBradle
behalf including a motion to suppress evidence obtained through @otivorized wiretaps
Crim. Case, Docs. 353, 355-59, 361, 375. BradleyMmd ate negtiateda plea agreement

with the Government under which Bradley would plead guilty to the conspiharge (count

1), and, in exchange, the Government agreed to: not object to any recommendation that Bradley

receive a thre¢evel reduction for acceptance of responsibility; not file a 21 U.S.C. § 851

D)
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enhancement, if applicable; and move the Court to dismiss the remaining counts against
Bradley? Crim. Case, Docs. 515, 516.

The Hanorable Lisa Godbey Wood held a change of plea, or Rule 11, hearing, during
which Brunswick Police Department Detective Michael Spppvided the factual basis for the
pleg JudgeWood accepte®radleys pleg and Judge Woodirected the United States Pation
Office to prepare a preentence investigation report (“PSR”). Crim. Case, Doc. T9e.
probation dficer prepared a draft PSBndthe Government and Bradley’s counsel both
submitted objections to the draft PSR. The probatificen then prepard and submitted a final
PSR (which resolved the Government’s objection in the Government’s favor) and an addendu
noting Bradley’s unresolved objections. Crim. Case, Doc. 743. Bradley’s counsel also filed a
motion for downwardrariance Crim. Case, Doc. 716. Judge Wood conducted a lengthy
sentencing hearing. Doc. 76Bltimately, Judge Wood sustained one of Bradley’s objections to
the PSR, overruled the others, denied Bradley’s motion for downward variancseraedced
Bradleyto 215 months’ imprisonmentd. The sentence imposedss near the midpoint ahe
188- to 235-monthange recommeded under the advisory Guidelines, as found by Judge Wood
Id.

Bradleyhas now filed this § 2255 Motion, as amended and supplemehtdtingng his
sentence and conviction. Doc. 1, 8, 15. The Government filed a ResponBeadieglfiled a
Reply. Docs. 18, 34. Bradley has also filed a number of Motions in this case. The Court will

address Bradleys/arious pending Motions first and thaddresseBradley’s§ 2255claims

2 The parties jointly informed the Couhey had reached a plea agreement and resBhaatiey’s
pretrial motions.Crim. Case, Doc. 519. The Court then denied the pending motions as@nioot.
CaseDoc. 523.

m
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DISCUSSION

Motion for Relief Under FederalRule of Civil Procedure 60(d)(3), Doc. 25

In various convoluted filingBradleyasks the Court to set aside the judgment in his
criminal case and invokes Federal Rule of Civil Procedure 60(8){3je Court denied
Bradleys first motion seeking relief under Rule 60(d)&3) baseless. Crim. Cadeocs. 911,
912. Bradley then filedis “Motion for Leave to Correctly Request Permission to [Puraue]
Rule 60(d)(3) Claim,” whicls currentlypending. Doc. 21. In that Motion, Bitag states his
initial motion wasmerelya request for permission to file a Rule 60 motion and should not have
been deniedand, ostensibly, asks for permission to file a motion under Rul&d6Mespite
thatMotion not being ruled on, Bradley th&led anothemotion in which he asks the Court to
set aside the judgment in his criminal casder Rule 60(d)(3). Doc. 25.

In terms of the substance of Bradley’s Rule 60 request, he contends the judgment shou
be set aside becausge indictment “was obtaed by fraud on the Court when the Prosecutor and

Judges presented what they knew to be false material evidence to tdel@saRanel.” Doc.

25 at 2. Bradley argueshe prosecution used Michael Sapp as its lead witness, and he works foy

the same policdepartment thatis mother and stepfathsued in a civil actiomn 2014. Id.

Bradley states Judge Wood presided over this civil action, entered orders, and letaited d
about the civil case before she sentenced him, his mother, and stepfétleeriminal case 1d.
Bradley contends Judge Wood and former Magistrate Judge Baker did not recuse tlsemselve
his criminal matter “after being fully aware of the retaliation agdmst], and his parents that

arose from their civil case that was granted in Bradley’s parents fakbrat 3. Bradley states

3 Thefirst filing (which was deniedyvas docketed only in Bradley’s criminal caggrim. Case
Docs. 911 912 The second two filings were docketed in both caBess. 21, 25 Crim. CaseDocs.
913, 938.All of these filings were submitteadter Bradley’s direct appeal was dismissed and after he
filed his § 2255 Motion.

d



Case 2:18-cv-00047-LGW-BWC Document 42 Filed 07/17/20 Page 5 of 39

his parents were arrested the day after their civil suiedetill. Finally, Bradley contends the
actions of Judge Wood and Jedfpker violated his right to due process, and this Court should
set aside his judgment of convictiold. at 4-5.

The Government opposBsadley’sMotions, arguinghathe cannot attack the judgment
in his criminal case through Rule 60(d)(®)ocs. 23, 28 at 3. In the alternative, the Government
avers Bradley’s Motions should be denied on the merits. The Government alleges thd standa
for fraud on the court is demanding and must be established by clear and convincing evidencas.
Id. at 4. The Governnme alsoarguesBradley does not set forth sufficient facts to support any
claim of fraud. Id. at 5.

Bradley’s request for the Court to set aside the judgment in his criminal case under
Federal Rule of Civil Procedure @)(3) is procedurally improperFederal Rule ofCivil
Procedures0 simply cannot be invoked set aside a judgmeint acriminal prosecution.See

e.q., United States v. Mosavi, 138 F.3d 1365, 1366 (11th Cir. 1998) (“Rule 60(b) simply does not

provide for relief from judgment in@iminal case.”). While &ule 60(d)(3) motion may be
usedto attack “some defect in the integrity of the federal habeas proceedingsyiot e used
to attack “the substance of the federal court’s resolution of a claim on the’méaiso v.

United States 796 F. App’x 647, 649 (11th Cir. 2019) (quoting Gonzalez v. Crosby, 545 U.S.

524, 532 (2005)). A motion that attacks a “federal court’s previous resolution of a claim on thg
merits,” or which “seeks to add a new ground for relief” issnptopeRule 60(d)(3) motion,
butis, instead, a request for reliehder § 2255.1d.

Here, Bradley attacks the judgment in his criminal case based on allegationsl dfyfra

law enforcement officers, prosecutors, and the assigned judges. Dd@ra2fey attacks the
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substance of theiddgment in the criminal cadmit does not attack the integrity of tieeleral
habeas proceedingsTherefore, Bradley Rule 60 Motion is procedurally improper.
However it appears Bradleis confused about the nature of a Rule 60 motion. Given
that Bradley cite casedreatingRule 60 motions as second or successive § 2255 motions and hg
asked for permission to file his Rule 60 Motion in this case, the Court construesyBr&ulike
60 Motion as a request to raise his fraud allegataman additional claim for § 2255 relief in

this proceedingSeeDocs. 21, 25 (citing Scotton v. United States, No. 17-10541, 2017 WL

7511339, at *2 (11th Cir. Nov. 22, 20).7)n other words, the Court construgsadley’s Rule
60 Motion as a request to amend his § 2255 Mdbaadd claims that the indictment in his
criminal case was obtained fraud and that the judges assigned toctirainal case should have
recused themselves because of their role in the civil action involving Bradlegef@odants.
Based on that construction, the C@BRANTS Bradley’s Rule 60 Motion, docs. 21, 25,
construed as Motions tordend® The Courtaddressethe merits of theclaimsin Bradley’s
construed Motions to Amend in\§A) of this Order and Report and Recommendation.
Il. Motion to Change Venue, Doc. 26

Next, Bradley requests a change in venue “because of the conflict of interest.2@D
Bradleydoes not elaborate on this conclusory allegation. The Goverrmmghiasizethat
Bradley citesno authorityfor his request and opposes the request for the same reasons set fortl

in its Responses to Bradley’s § 2255 and Rule 60(d)(3) Motions. Doc. 29 at 3.

4 As explained below, Bradley has separately moved for the assigned judgestthemselves
from presiding over his § 2255d#lon. Doc. 6. To the exterBradleychallenges thantegrity of these
§ 2255 proceedings, he does so in his recusal motion, not his Rulet@® Mudge Wood will address
Bradley’s recusal motion by separate Order.

5 To be clear, if the Court did not construe Bradley’s Rule 60 Motion as amtotamend, the
Rule 60 Motion would be denied in its entirety as procedurally improper.

1%
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The CourDENIES Bradley’s Motion. He presents no supporting authority, and he fails
to present any facts supportihg claimed conict of interest.
[II.  Motion for Leave to Supplement 8§ 2255 Motion, Doc. 33

Bradley seeks to supplement his § 2255 Motion based on the United States Supreme

Court’s ruling inRehaif v. United State439 S. Ct. 2191 (2019). Doc. 33-1. The Government

opposes Bradley’s Motion on the grounds Rahaifdoes not apply to Bradley. Doc. 36he
CourtGRANTS Bradley’s request to supplement and addresses the meritsRehagclaim in
8 V(C) of this Order and Report and Recommendation
V.  Motion to Dismiss Conviction/Charges, Doc. 38

Bradleymoves to dismiss his conviction on the grounds that members of the Glynn-
Brunswick Narcotics Enforcement Team (“GBNET”) were involved in the inyastin leading
up to his conviction, and an internal affairs investigation identified improper conduct by
members of GBNET. Doc. 38 at Bradleystates“Based on procedure violations the behavior
[of GBNET members] effected the out-come of Bradley’s convictidd.” Bradley contends his
conviction should be dismissed on these groufid® Government maiains Bradley’s
assertions are conclusory and should be dénhibdc. 39 at 3.

| RECOMMEND the CourtDENY Bradley’s Motionto Dismiss He makes nothing
more than unsupported, conclusory allegations, wéwiemsufficient to obtain relief.United

Staes v. JameLCR416-085, CV419-026, 2019 WL 1212949, at *2 (S.D. Ga. Feb. 7, 2019)

(“[Clonclusory claims—unsupported by any facts or argument of any kind—do not entitle a

movant to § 2255 relief.”) (alteration in original) (citing cases).

6 The Government also argues Bradley’s plea agreement procedurally bala@msybasean
pre-plea conduct. Doc. 39 at 3. While this may be conceptually true, it oveBoattley’s assertion that
the internal affairs investigatiaronstitutesiewly discovered evidence. Regardless, Bradley’s claims in
this Motion still fail because theare merelyunsupported, conclusory allegations.




Case 2:18-cv-00047-LGW-BWC Document 42 Filed 07/17/20 Page 8 of 39

V. Section 255 Claims

Bradley’'s§ 2255 claims are scattered across various filings, amendments, and
supplements. Doc. 1, 1-1, 7, 8, 15, 21, 25, 33. For the sake of ¢leitgourt summarizes
Bradley’s claimdere

A. Judicialbias or conflicton the part of the assigned judges.

B. Congress exceeded its power in enacting the criminal statute under which Bradl
was convictedand the Government lacked the authority to prosecute the case.

C. The United States Supreme Court’s rulingRehaif v. United Stategendes
Bradley’s sentence invalid.

D. Appointed counsel rendered ineffective assistance, based on the following:
1. Counsel failed to move to suppress evidence obtained by wiretap;
2. Counsel failed to adequately investigate the crime b&madley signed
the plea agreement
3. Counsel negotiated a nadvantageous plea agreement
4. Counsel failed to object to a lack of factual basis for Bradley’s guilty plea;
5. Counsel failed to adequately challesggainsentencing enhancements
6. Counsel failed to challenge the quantity of drugs attributed to Bradley;
7. Counsel failed to impeach Bradley’s motraard
8. Counsel failed to object to the Court’s use of an improper sentencing

facta (i.e., Bradley’s lack of cooperation).
Bradley requests an evid@ry hearing on his § 2255 claims, doc. 15 at 11, doc. 34 at 4,
but I do not findone is necessanSection 2255 does not require that the Court hold an
evidentiary hearing if “the motion and the files and records of the case conglis$igel that

the prisoner is entitled to no relief[.}fVinthrop-Redin v. United States, 767 F.3d 1210, 1216

(11th Cir. 2014) (quoting 28 U.S.C. 8§ 2255(b)). “A hearing is not required on patently frivoloug

claims or those which are based upon unsupported generalizations. Moreover, nasearing

1%
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required where the petitioner’s allegations are affirmatively contradictibe irecord.” Holmes

v. United States, 876 F.2d 1545, 1553 (11th Cir. 1989) (citation omitt@ablly, a petitioner is

not entitled to an evidentiary hearing where he asserts “merely conclusoryiatiegat
unsupported by specifics or contentions that in the face of the record are wb@tibie.”

Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991) (citation omisieelalsd.ynn v.

United States365 F.3d 1225, 1238-39 (11th Cir. 2004). Having considered these standards in
light of Bradley’'s § 2255 claims, | find that no evidentiary hearing is needed. The Court now
addresses eadf Bradley’s § 225%laims.

A. Judicial Bias or Conflict

Bradley contends the judges assigned to his criminal cdsited States District Judge
Wood and therJnited States Magistrate Judge Bakeverebiased or had a conflict in
Bradley’s criminal case because those judge also assigned to a civil case involving
Bradley’s mother and stepfather, who were also hidefendants in the criminal caseDocs.
21, 25. Bradley offers nothing more than conclusory allegations in support of his claim that thg
indictment was obtained by fraud and that the judges assigned to the criminal case skould ha
recused themselves.

Recusal is governed by 28 U.S.C. 88 144 and 455. Jones v. Commonwealth Land Title

Ins. Co., 459 F. App’x 808, 810 (11th Cir. 2012). Under 8§ 144, a judge must recuse herself or

! It is not clear whether Bradley contends: (a) Judge Wood and JudgesBakkt have recused
from the criminal case sua sponte, and that this is a basis for § 2255 o¢lefige Wood and Judge
Baker shald recuse from the § 2255 proceedings because of theiimdles civil action involving
Bradley’'sco-defendantand their role in the criminal case; or (c) botseeDocs. 6, 7, 21, 25The
Court construes Bradley’s pro se pleadibgsadly and undstands that he is raising both challenges.
The Courtwill issue a separate ruliran Bradley’s motiorio recuseto the extent the motion seeks for
Judge Wood to recuse from these § 2255 proceedings. Dbler6, the Court addresses &ey’s
argument that purported bias and conflict in the criminal proceedinge dmitlto § 2255 relief. Docs.
21, 25.

U
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himself when a party to a district court proceeding “files a timely and suffidigtén\at that the
judge before whom the matter is pending has a personal bias or prejudice eithéhagainsn
favor of any adverse party.” 28 U.S.C. § 144. “To warrant recusal under § 144, the moving
party must allege facts that would convince a reasonable person that bias axistally e

Christo v. Padgett, 223 F.3d 1324, 1333 (11th Cir. 2000). Under § 455(a), a judge must

disqualify herself or himself if her or his “impartiality might reasonably be ourexi.” 28
U.S.C. § 455(a). Section 455(a) requires recusal where “an objective, disidtdesstdserver

fully informed of the facts underlying the grounds on which recusal was sought would entertair

significant doubt about the judge’s impartiality.” Parker v. Connors Steel Co., 855 F.2d 1510,

1524 (11th Cir. 1988). Any doubts must be resolved in favor of recusetied States v. Kelly

888 F.2d 732, 744 (11th Cir. 1989).

Regarding recusal under § 144, Bradley’s affidavit is insufficient, as he fails tabpfaus
allege judicial bias against him, doc. 7; rather, Bradley’s declarations areqotore than
baseless assertions that, becaluskye Wood was the presiding judge in a civil action that is not
related to Bradley’s postonviction motions, she gained knowledge about Bradley’s criminal
prosecution. Bradley fails to show Judge Wood or former Magistrate Judgevieakéiased

or acted improperly in any way in either caSzeUnited States v. Grinnell Corp., 384 U.S. 563,

583 (1966) (“The alleged bias and prejudice to be disqualifying must stem from an ecihjudi
source and result in an opinion on the merits on some basis other than what the judge learneqg
from his [or her] participation in the case.”).

Similarly, recusal under § 455 is not warranted. Disqualification “may not be pgestlica

on the judge’s rulings ithe instant case or in related case@éems v. Comm’r of IRS, 426 F.

App’x 839, 843 (11th Cir. 2011) (citing Phillips v. Joint Legis. Comm. on Performance &

10
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Expenditure Review of the State of Miss., 637 F.2d 1014, 1020 (5th Cir. 1981)). As noted

above, Bradley does not set forth any supported contentions that Judge Wood or Judge Bakel
should recuse themselves in his § 2255 proceedings.

Because Bradley has not put forth any evidence raising reasonable doubts as to the
assigned judges’ impatrtiality, nesal is not warranted in this case. addition, no one—
including Bradley or Mr. Tate—ever raised the issue of recusal during the courserahihalc
proceedings in this case. Accordingly, the Court shDENY Bradley’'s § 225%laimsbased
on judcial bias or conflict.

B. Congress Exceededs Powerin Enacting 21 U.S.C. 8§ 846and the
Government Lacked Authority to Prosecute the Case

Bradleycontends Congress exceeded its power and violated the 10th Amendment to the
United States Constitutidoy enacting 21 U.S.C. § 846, the Code provision under which Bradley
was convicted. Doc. 8. He also appears to assert the Government lacked authoritgtbeprose
him federally because any crimes hegddly committed occurred within a staid. at 1.

Bradley seeks the vacatur or reversal of the judgment against him and his rieleas2.
“Article I, Section 8 of the Constitution empowers Congress to create, define, asld puni

crimes, irrespective of where they are committedriited States v. MorrisqQrCrim. Action File

No. 1:18€r-141, 2019 WL 2482170, at *1 (N.D. Ga. Mar. 11, 2019). Thus, Congress had

constitutional authority in enacting 8§ 848l. at *2 (citingGonzales v. Raiclb45 U.S. 1, 9

(2005) (holding the Controlled Substances Act is a proper exercise of Congress’yatdhorit

regulate interstate commerce); then citihgted States v. Wilsqr238 F. App’x 571, 572—-73

(11th Cir. 2007) (holding that, by enacting the Controlled Substances Act, Congress did not

8 Judge Baker is no longer assigned to these proceedings based on his appandrmemstiture
as a District JudgeSeel:18mc-12.

11
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exceed its authority under the Commerce Clause)). Additionatlgrdl district courts have
exclusive jurisdiction over “all offenses against the laws of the United 3tét84J.S.C.

§ 3231. Even in those situations “where state officials conducted most of an investigation,
federal prosecutors possess[] full authority to bring a federal indictment so Idreyadléged a

violation of federal law.”_United States v. Singletary, 345 F. App'x 466, 468 (11th Cir. 2009).

Theindictment in this case alleged a number of violations of federal laws passed under
Congress’ constitutional authority. Therefore, the federal government had authorityetmupzos
Bradley, and this Court had jurisdiction to hear the case. Bradleyisezation of error is
without merit, and the Court shouENY this portion of Bradley’s § 2255 Motion.

C. Rehaif v. United StateClaim

Bradley argueshe United States Supreme Court’s rulindrighaif v. United Stated439

S. Ct. 2191 (2019), entitles him to § 2255 relief. Doc. 3BIRehaif the Supreme Court held
the government must prove the defendant knew he possessed a firearm and that he knew he
the relevant status ofrastricted pesonwhen he possessed the firearm in order to secure a
conviction under 18 U.S.C. 88 922(g) or 924(a). 139 S. Ct. at 2194. Bradley was not convictg
under either § 922(g) or 8 924(a). Instead, he pleaded guilty to conspiracy to possess with int
to distribute controlled substances, in violation of 8 846. Consequently, the decRieimaiif
has no bearing on Bradley’s case, and the Court sidtidly Bradley’'s claims based on
Rehaif

D. Ineffective Assistanceof Counsel

Bradleyraises several instances of ineffective assistance of counsel relatedrial pre

proceedings, during plea negotiations, and during sentencing. Criminal defendants have a right

to effective assistance of counaéhll critical stages of the proceedindstrickland v.

12
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Washington, 466 U.S. 668 (1984). This right extends to the right to proceed wew@hrver

v. United States, 722 F. App’x 906 (11th Cir. 2018), and during sentencing proce&lowgs,

v. United States, 531 U.S. 198, 202 (2001). This adgdextends to the entry of a guilty plea,

Hill v. Lockhart, 474 U.S. 52, 58 (1985).

To prevail on a claim of ineffective assistance of counsel, the defenest
demonstrate (1) his counsel’s performance was deficient, i.e., the perfori@labetow an
objective standard of reasonableness, and (2) he suffered prejudice as a resuttedicient
performance.ld. at 685-86. The deficient performance requirement concerns “whether
counsel’s advice was within the range of competence demanded of attorneys in casesd

Hill v. Lockhart, 474 U.S. 52, 56 (1985). There is a strong presumption that counsel’s conduc

fell within the range of reasonaljjeofessional assistanc®avis v. United States, 404 F. App’x

336, 337 (11th Cir. 2010) (citingtrickland 466 U.S. at 686). “It is petitioner’s burden to
‘establish that counsekgormed outside the wide range of reasonable professional assistance’
by making ‘errors so serious that [counsel] failed to function as the kind of counsel gerante

by the Sixth Amendment.”_LeCroy v. United States, 739 F.3d 1297, 1312 (11th Cir. 2014)

(quoting Butcher v. United States, 368 F.3d 1290, 1293 (11th Cir. 28@ation in original)

“Showing prejudice requires petitioner to establish a reasonable probabiljtiguhédr
counsel’s unprofessional errors, the result of the proceeding would have been diffigkent.
(internal citation omitted). “The prejuadigrong requires a petitioner to demonstrate that
seriously deficient performance of his attorney prejudiced the defeltseat 1312-13. “The

likelihood of a different result must be substantial, not just conceivable.” HarringtoohieRi

562 U.S. 86, 112 (2011). “In evaluating performance, ‘counsel is strongly presumed to have

rendered adequate assistance and made all significant decisions in the exezasenaiie

13
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professional judgment.”LeCroy, 739 F.3d at 1312 (quotirftrickland 466 U.S. at 690). “If a

petitioner cannot satisfy one proiig,courtlneed not review the other prong.” Duhart v. United

States556 F. App’x 897, 898 (11th Cir. 2014). “The burden of persuasion is on a section 2251
petitioner to prove, by a preponderance of the competent evidence, both that counsel's
performance was unreasonable, and that [[he was prejudiced by that perforniemoas”v.
United States228 F. App’x 940, 950 (11th Cir. 2007).

“[A] court deciding an actual ineffectiveness claim must judge the reasonsbieine
counsel’s challenged conduct on the facts of the particular case, viewed asmétbk t
counsel’s conduct.’Strickland 466 U.S. at 690:The cases in which habeas petitioners can
properly prevail on the ground of ineffective assistance of counsel are few and eemétw

James v. Sec'y, Dep't of Corr., No. 8:&4-1363, 2013 WL 5596800, at *3 (M.D. Fla. Oct. 11,

2013) (citingWaters v.Thomas, 46 F.3d 1506, 1511 (11th Cir. 1995)); Body v. United States,

Crim. Action No. 10-0232, 2013 WL 2470660, at *20 (S.D. Ala. June 6, 2013) (citing Johnson
Alabama 256 F.3d 1156, 1176 (11th Cir. 2001)).

Even if counsel made an error so egregious as to be outside the broad scope of
competence expected of attorneys, a movant can obtain relief only if the error caualed ac
prejudice. Strickland 466 U.S. at 691-92. In order to establish actual prejudice, a petitioner
must show that “there is aagonable probability that but for the attorney’s unprofessional errors

the result of the proceeding would have been different.” Armstead v. Scott, 37 F.3d 202, 207

(5th Cir. 1994). A reasonable probability is a probability sufficient to undermine eangdn

the outcome of the proceedingStrickland 466 U .S. at 694. “The likelihood of a different

result must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 112 (201

14
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1. Pre-Trial Claim: Failureto Move to Suppress Evidence Obtained by
Wiretap

Bradley contends his appointed counb#l, Tate was ineffective by failing to move to
suppress wiretaps and statements and evidence derived from those wiretapsl &o&-81-
According to Bradley, it is clear the Government relied heavily on evidence fratapsr]d. at
7. In addition, Bradley states law enforcement officials swore to concluspeynsints and
fraudulent claims in affidavits as to why normal investigative techniques welegnate to
reveal criminal ativity, as 18 U.S.C. 88 2518(3)(c) and 2519(1)(c) requiide.Bradley
contends without the “illegally or fraudulently obtained wiretaps,” he would not have receive
the sentence enhancements he receéivied at 4. Bradley also states the wiretapthorizations
were “probably faulty” because he changed his telephone number titext.24. The
Government contend®radley’sentry of a guilty plea bars this assertion. Doc. 18 at 17.

After pleading guilty, a defendant can only attack his resulting conviction in “gtrictl

limited” circumstancesBousley v. United States, 523 U.S. 614, 621 (1998% 2255

challenge to a conviction by guilty plea is “ordinarily confined to whether the underlying plea
was both counsed and voluntary If the answer is in the affirmative, then the conviction and

the plea, as a general rule, foreclose the collateral attabkitéd States v. Broce, 488 U.S. 563,

569 (1989) (finding constitutional that defendant could not raise double jeopardy claim on
collateral attack following guilty plea)Pertinently, a “knowing and voluntary guilty plea waives
all non-jurisdictional, pre-plea defects, including ineffective assistance ofalowmitis respect to

issues not implicating the voluntariness of the plea.” Wilson v. United States, 962 F.2d 996, 9

(11th Cir. 1992).

o Bradley makes separate arguments regarding his sentencing proceedings anaritengents
he received, which the Court addredsésr in this Report.
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Bradley’s claimthat Mr. Tate was ineffective farotfiling a motion to suppresails—
first and foremost-becausér. Tatedid file a motion to suppress wiretapping and electronic
surveillance evidence. Crim. Case, Doc. 361. The Government responded to that mation. Ciji
Case, Doc469. Ultimately, the parties jointly informed the Cailnetir motionshad been
resolved iright of the plea agreemerand the Court dismissed the motion to suppress as moot.
Crim. Case, Docs. 519, 523. The record directly contradicts Bradley’s assertiorm.tfhaté/

did not file a motion to suppress. Additionally, as discussed b&8mdey’s claim regarding

the motion to suppress is precluded by his knowing and voluntary plea agreement. Bradley does
not claim Mr. Tate’s failure to file a motion to suppress the wiretap evidendér. Tate’s

actions related to the motion that was filaffected the voluntariness of his plea; rather, Bradley
contends the evidence obtained as a result of the wiretaps led to sentence enhanSements.

Menchaca v. DaviCivil No. SA-18CA-01272, 2019 WL 4702633, at *4 (W.D. Tex. Sept. 25,

2019) (noting allegation of ineffective assistance of counsel for failure ta filetion to
suppress before plea agreement reached did not relate in any way to voluntariness of plea)
Bradley’s § 2255 claim regarding his counsel’s purported failure to file a motsupfwess is
meritless and the Court shouldENY this portion of Bradley’s Motion.
2. Claims Related to Plea Agreement Negotiations and Guilty Plea

Bradley raises various challengeshis appointed counsel’s performance related to plea
agreemenhegotiations and Bradley’s guilty plea. SpecificaByadley argued/r. Tate did not
adequately investigate the char@eadley facd, which resulted in “a poorly negotiated plea
agreement Doc. 1-1 at 10. Bradley argubt. Tate “tricked”him into enteringhe plea
agreement by convincing him that he would receive the mandatory minimum sentence becauge

the drug quantityttributed to hinfwas grossly exaggerated . . .Id. Bradley ontends he
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trusted Mr. Tate, and Mr. Tate abused this trust, leduimgo accepta disadvantageous plea
agreementld. Moreover, Bradley contends there was not a sufficient factual basis for the pleg
agreement, and the Court could not have found more than 280 grams of cocaine base and mqre
than 500 grams of cocaine were attributable to him. Doc. 15 at 7.

The Governmeralleges Bradley’s claims of ineffective assistance during the plea
process are not supported by the record. Doc. 18 afli® Government states Bradley was
captured on tape committing crimes, intercepted on wiretapsmgtidated by hiso-
defendants, and he admitted to all of the facts in his plea agreement and during his change of
plea hearing.ld. at 20. In addition, the Government states Bradley testified he understood the
purpose of the plea hearing and his rights, that he wanted to plead guilty because he was guilty of
the charged conspiracy offense, and he was satisfied with Mr. Tate’s reptiese Id. The
Gowvernment notes that, had Bradley gone to trial and been convicted of all the iénargks
against him in the indictmente face a minimum of 42 years’ and up to life imprisonmelot.
at 21. When viewed at the time of the guilty plie Government asserts it was reedie for
Mr. Tate to recommend to Bradley that the chance for a much lower sentence wagikgrth
especially in light of overwhelming evidence of his guitt. at 2:-22. The Governmemirgues
Bradley’s assertion that he would have proceeded to trial but for Mr. Tate’s “baé’advic
unbelievable.ld. at 22. In addition, the Government states Bradley’s guilty plea was knowing
and voluntary.Id. at 22-24.

When a defendant enters a guilty plea pursuant to Rule 11 proceedings, “there is a strgng

presumption that the statements made during the colloquy are true” and his plea is knowing and

voluntary. United States v. Gonzalktercadg 808 F.2d 796, 800 n.8 (11th Cir. 1987).

“However, a defendant’s guilty plea is not knowing and voluntary if he pled guilty on the advice
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of counsel and that counsel rendered ineffective assistance because his aduigsidasf the

range of competence demanded of attorneys in criminal cadeggd States v. Munguia-

Ramirez 267 F. App’x 894, 897 (11th Cir. 2008) t@gnnal citation omitted).The standard for
determining the validity of a guilty plea is “whether the plea represents a vglintaelligent

choice among the alternative courses open to the defendant.” North Carolina v. Alford, 400 U

25, 31 (1970); Boykin v. Alabama, 395 U.S. 238, 242 (1969). To determine whether a guilty

plea was made knowingly and voluntarily, a court must specificatlgress . .three ‘core
principles,’” ensuring that a defendant (1) enters his guilty plea free froiammer
(2) understands the nature of the charges, and (3) understands the consequences of his plea.

United States v. Lamberf77 F. App’x 336, 339 (11th Cir. 2019) (quoting United States v.

Moriarty, 429 F.3d 1012, 1019 (11th Cir. 2005))he assistance of counsel received by a
defendant is relevant to the question of whether a defendant’s guilty plea was knowing and

intelligent insofar as it affects the defendant’s knowledge and understai@hngon v. Jones,

Case No. 3:15CV213, 2017 WL 990583, at *6 (N.D. Fla. Feb. 7, 2040xt and
recommendation adopted, 2017 WL 988663 (N.D. Fla. Mar. 13, 2017) (citing McMann v.
Richardson, 397 U.S. 759, 770-71 (1970)).

In addition, a defendant must live with what he has told a court under oath. A
defendant’s sworn testimony to the trial judge in open court is presumed to be truthful. In the
context of a plea hearing, the United States Supreme Court has stated thatréentapons of
the defendant... at such a hearing, as well as any findings made by the judge accepting the pl
constitute a formidable barrier in any subsequent collateral proceedings.n®@elarations in

open court carry a strong presumption of verity.” Blackledge v. Allison, 431 U.S. 63, 73—-74
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(1977). The defendant’s representations are presumptively trustworthy and &fereans
conclusive absent compelling evidence showing otherwise.

When “a defendant alleges his counsel’s deficient performance led him to agoépt a
plea rather than go to trial, we do not ask whether, had he gone to trial, the result @flthat tri

‘would have been different’ than the result of the plea bargdie€ v. United States  U.S.

_, 137 S. Ct. 1958, 1965 (2017). “Instead, wheefendant claims that his counsel's
deficient performance deprived him of a trial by causing him to accept a plea, the detamda

show prejudice by demonstrating a reasonable probability that, but for counsel’s ervaos)de

not have pleaded guilty and would have insisted on going to trial.” Spriggs v. United States, 7
F. App’x 888, 890 (11th Cir. 2017) (internal citation and punctuation omitted). A movant
“alleging prejudice with respect to the plea process must demonstrate a reapootzdibdity

that he would have gone to trial rather than enter the plea, but for counsel’s ektarriez v.

Sec'y, Fla. Dep't of Corr., 684 F. App’x 915, 922 (11th Cir. 2017) (citing Lafler v. Cooper, 566

U.S. 156, 163 (2012)). “Further, the decision tecteihe plea must have been ‘rational under

the circumstances.”ld. (quoting_Padilla v. Kentucky, 559 U.S. 356, 372 (2010)). In a plea

situation, the focus of inquiry under the performance pror@trafklandis “whether counsel's

advice ‘was within theange of competence demanded of attorneys in criminal casdifi.,

474 U.S. at 56-57 (quoting McMann v. Richardson, 397 U.S. 759, 771 (1970)). “Judicial

scrutiny of counsel’s performance must be highly deferential,” and courts should make eve
effort to “eliminate the distorting effects of hindsight, to reconstruct the circumstaifice
counsel’s challenged conduct, and to evaluate the conduct from ceyrespective at the

time.” Cannon, 2017 WL 990583, at *10 (citiggrickland 466 U.S. at 689).
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Bradleyand Mr.Tatewere able to negotiate a plea agreement with the Government
wherebyBradleyagreed to plead guilty the charge ofonspiracy to possess with intent to
distribute controlled substances, including 500 grams or more of cocaine and 280 grams or m
of cocaine base (crackyount 1). Crim. Case, Docs. 515, 516. In exchange, the Government
agreed to: not object to a recommendation that Bradley receive a three-levebrefiuct
acceptance of responsibility, if made; not file a 21 U.S.C. § 851 enhancement, if applivéble; a
move the Court to dismiss the remaining counts against Bradley. Crim. Case, Doc. 516 at 3.
The plea agreement set forth the statutory elements and factisabbthe offense to which
Bradleywas pleading guiltyld. at4-5. Bradleyagreed that he was guilty of the offengg. at
5. In addition,Bradleyaffirmed he had read and reviewed the agreement with his attorney,
understood the provisions of the agreement, voluntarily agreed to it, and stipulitedaciual
basis as being true and accurdte.at 13.

Bradleyappeared beforéudge Wood for his Rule 11 proceeding. Crim. Case, Doc. 797.
Judge Wood addressBdadleyand explained that the purpose of the hearing was to ensure he
understood the case that was pending against him, that he understood all of the rights he was
waiving or giving up by pleading guilty, that there was a factual basis for the guilty plea, and
that, after consultation with MTate pleading guilty was whd&radleywanted to do.Id. at2.

Judge Wood inquired whether anyone haatle leaned on, or push&tadleyto offer to plead
guilty, and he said no one had done so and that pleading guilty was what he wanteld tatdo.

3. Judge Wood tolBradleythat he did not have to plead guiltyg. at 7. Judge Wood also told
Bradleythat, if he chose to persist in his not guilty plea, he would have the right to: a public an
speedy trial by jury; a presumption of innocence that would follow throughatitial; the

assistance of trial counsel; see, hear, confront, and exassine the Government’s witnesses

20
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and evidence; call witnesses on his behalf; and testify himself or remain &ileait7—8.
However, Judge Wood cautionBdadleyhe would be waiving these rights if he pledduilty
and she accepted that guilty pldd. at8. Bradleystated he understoodd. Bradleyalso stated
he andVIr. Tatehadanopportunity to talk about the facts and the law pertaining to his case,
including the inditment,as well as about the proposed plea agreenidnat 8-9. Bradley

stated Mr. Tate had spoken with him in general terms about the Sentencing Guidelines and
affirmed he was satisfied with Mr. Tate’s representaéiod had no complaints whatsoevéit.

at 9.

Judge Wood reviewed thedictmentwith Bradley, the essential elements of the crime
which he wagleading guilty and the other counts of the indictment naming him, and that the
Government would have to prove those essential elemighitgt 9-11. Judge Wood asked
Bradley if he was familiar with the counts, whether he and Mr. Tate went over the dounts a
length, and if he had read and reviewed the indictment, and he responded “yes” to each question.
Id. at 11. He stated he had no questions. Judge Wood advised Bradley that to convict him of

count 1 of the indictment, the Government would have to prove beyond a reasonable doubt th

D

three essential elements of the conspirgtytwo or more people agreed in some way to
“accomplish a shadeand unlawful plan to possess 500 grams or more of cocaine and 280 grams
or more of cocaine base,” Schedule Il controlled substa(@eBradley knew the unlawful
purpose of the plan and willfully joined it; and (3) the object of the unlawful plan wasss®ss
with intent todistribute 500 grams or more of cocaine and 280 grams of cocaine base (crack).
Id. at 13-12. By pleading guilty, Judge Wood not&adleywas admitting the essential
elements of the crime to which he intended to plead guilty sagrsfied. 1d. at 12. Judge Wood

advisedBradleyof the maximum sentence she could impose, which was not less than 10 yearg
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nor more than life in prisonld. Moreover, Judge Wood explainedBmadleythat, in imposing
a sentence upon him, she would have to take into consideration the advisory Sentencing
Guidelines and the factors set forth in 18 U.S.C. § 3&bdis sentence carried a mandatory
minimum of at least 10 years’ imprisonmeid. Bradley stated he understood and had no
guestions.Id. at13, 14.

Judge Wood asked the Assistant United States Attorney (*“AUSA”) to sumniaize t
provisions of the plea agreement. AUSAeg Gilluly statecthe material provisions were:

This Defendant agrees to plead guilty to Count thefindictment.He agrees to

acknowledge at the time of tipéea the truth of the factual basis that is contained

within theplea agreement.

He agrees to waive all other rights to requefstrmation about the investigation

and prosecution of his case under the Freedom of Information Act and the Privacy

Act. He waives the protections of Rule 11(f) of the Federal Rul&iofinal

Procedure and Rule 410 of the Federal Rules of Eviddhbe.fails to plead

guilty or later withdraws higuilty plea, allstatements made by him in connection

with theplea and/or all leads derived therefrom would be admissible for any and

all purposes.

He agrees to pay on the date of sentencing any spssetsments imposed by

[tihe Court and agrees to tfwefeiture asoutlined in the indictment. However,

we noted previously, weg not seeking forfeiture as to this Defendant.

He waives his right to appeal on certain grounds and waives his right to
collaterally attack as outlined in the pagreement.

The Government agrees to not object to a recommendation from the probation
office that the Defendant receive a fililteelevel reduction for acceptance of
responsibility if theeecommendation is made.
The Government agrees to not file a Title 21 U.&&tion 851 enhancement if
applicable and agrees to move to dismiss the Defendant from the remaining
counts of the indictment at sentencing.
Id. at15-16. Judge Wood askBdadleyif AUSA Gilluly’s summarization of the plea
agreement was consistent with tilea agreement he signed, and he stated it idasat 16.

Bradleyalso stated he read the plea agreerbefure he signed it and Mr. Tate answered any
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guestions he may have hald. Bradleyaffirmed no one had made him any promises regarding
the outcome of his case, other than the provisions contained in the plea agreéenagrii7.

Judge Wood then ask&tadleywhether he wished to still plead guiltyd¢ount 1 of the
indictmentbecause he was in fact guilty of tleatunt, and hanswered in the affirmatived. at
16. Judge Wood also askBdadleywhether he understood the rights and privileges he was
waiving if she accepted his plea, and he said heldicat 18. Judge Wood determined
Bradleys offer to plead guilty was “knowing” and “voluntatyld. at 19. Bradleyagreed.Id.

The Government provided a factual basisHmadleys plea of guilty by calling
Brunswick Police Department Detective Michael Sapfestify. 1d. Detective Sappestifiedhe
was one of the lehinvestigators of the investigation into Bradley and the other people outlined
in the indictment.ld. at 20. Detective Sapp stated law enforcement officials used-Court
authorized wiretaps, multiple search warrants, administrative and grand jury sakpoeysical,
electronic, and aerial surveillance, controlled buys, and multiple informants tardierthe
organization.ld. Detective Sapp also stated Bradley was part of a conspiracy operating in the
Southern District of Georgia which received quaesibf cocaine from onen-defendant (Romia
Daniels), who received these quantities from the Houston, Texas area, and édstribu than
280 grams of crack cocaine and more than 500 grams of powder cocaine. Id. & at 22. In
addition, the investigation revealed Bradley was a member of the Bloods gang, and his
stepfather, Calvin Lewis, was the leader of the Bloods glth@t 21. Investigators used
confidential informants to make a “number of controlled buys” from Bradigy This
investigation revealed Bradley sold crack out of various “trap houses” and possessedenhd ca
firearms in furtherance of his drug crimdd. at 22. Further, Bradley was present at his mother

and stepfather’'s house when people were recruited and “beat in” into the Bloodsdyan@.3.
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Judge Wood asked Detective Sapp to describe what a “beat in” is, which biatiid that
prospective members of the Bloods gang were beaten as their initiation into the gang,lsmd he
noted Bradley was captured in videos and pictures during these belat ais24-25.

Bradley disputed Detective Sapp’s testimony alvdwgther the beat ins were reded by
video and disputed whether he possessicarm 1d. at 25. Bradley confirmed that he did not
dispute any of Sapp’s testimony about drulgk.at 25. Judge Woodas “satisfied” there was a
factual basis for a plea, accepted Bradigjea, and adjudged him guilty of count 1 of the
indictment Id. at 26. Judge Wood advisBdadleya probation dficer would prepare a$R,
and the Court would schedule a sentencing hearing after thev®S&isclosed to the
Government and to Mt ate Id.

Judge Wood informeBradleyat the outset of the Rule 11 hearing the purpose of the
hearing was for him to understand the case that was pending against him, the rights he was
waiving by pleading guilty, the factual basis for his plea, and whether pleading guilty was wha
Bradleywanted to do after consultation with his attorngy..at 2—3. After telling Bradleyhe
would be asked tewearunder penalty of perjury to tell the truth at his Rule 11 heaBraylley
averred that no one was forcing him to plead guilty and that pleading guilty was what he wantg
to do. Id. at3. Judge Wood discussed the specific rigdredleywas afforded ihe chose to
persist with a not guilty pleand Judge Wood advis&dadleyhe would waive those rights if he
pleaded guilty and she accepted his pleaat 7—8. Bradleystated he had spoken with Miate

about the facts and law of his caseluding he plea agreemeand indictment.ld. at8-9, 11.

Bradleyverified AUSA Gilluly’s summary of the plea agreement was consistent with the plea h¢

had signed.d. at16. Judge Wood ask&tadleywhether he wanted to plead guilty because he

was, in fact, guilty of count 1féhe indictmentand he answered in the affirmativiéradley
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declared that he understood the rights and privileges he was waiving by pleading guilty and
proceeded to do so. Judge Wood determBradleys guilty plea was knowing and voluntary.
Id. at19. Detective Sapphen provided a factual basis Bradleys plea, andradleyagreed

with the Government’s factual basis as to the drugs but not as to the possession rofh @ffirea
the circumstances of the beatvideos. Id. at25. Judge Wood acceptBdadleys plea and
adjudged him guilty of conspiracy pbssessn with intent to distribute cocairend cocaine
base Id. at 26. In so doing, Judge Wood addressed the “three core principles” required during

Rule 11 hearingLambert 777 F. App’x at 339.

Bradleys claim that Mr. Tatewas ineffective during the negotiation of the plea
agreement and the Rule 11 heammglthat had it not been for MiTate’s ineffective assistance,
he would not have pleaded guilty, is disproven by the record and is wiitiityut merit. If
Bradleyhad not ent&da plea agreemenproceeded to trial oall counts of the indictment, and
been convicted of those counts, he would have faceidimum of 42 years and up to life in
prison1® Crim. CasePoc. 4. Because Bradlegleaded guilty, his Guidelirgentencing range
was188 to 235 months’ imprisonment, or a range of less than hathaif helikely would have
facedby statute had he not pleaded guilty and received a three-point level reduction for
acceptance of responsibility. The record before the Court, including the statBnaeity
rendered under oath and under penalty of perpagtradictBradleys claimsrelatingto Mr.
Tatés assistance during the plagreement negotiation processl whether his plea was entered
into knowingly and voluntarily. FurtheBradleyhas not shown that not accepting the plea

would have been rational under the circumstarndestinez 684 F. App’x at 922, and instead

10 The Court recognizes the applicable standard is not whether the resuilabfvauld have been
different than entering a pledee v. United States ~ U.S. , 137 S. Ct. 1958, 1965 (20The
Court notes this merely as illustrative of the reasonableness of Bsadbegptance of a plea agreement.
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offersonly conclusory allegations in this regaf8radleyis not entitled to his requested relief,
and the Court shoulDENY this portion of his Motion.
3. Claims Related to Sentencing

Bradleyalso clamdvir. Taterendered ineffective assistance during the sentencing phase
of his criminal proceedingsBradley asserts he expressed concern to Mr. Tate from the
beginning about the amounts of drugs that were attributed to him. Doc. 1-1 at 24. Bradley
claimshe wantd to challenge a firearm being attributed to him, but Mr. Tate advised him to
drop this challenge because, if Judge Wagrkedwith themon the enhancement relating to
premises, she would rule the firearm enhancement would not dppbt 25. Additionally,
Bradley states Mr. Tate was not adequately prepared during sentencing, as timen@otver
played several phone calls in support of the violence enhancement, yet Mr. Tate sdid he ha
never heard any of these cadisd called a testifying witness by tiveong name Id. Bradley
claimsMr. Tate “expressed on numerous occasions he was ‘hamstrudg.Bradley contends
Judge Wood partially relied on his lack of cooperation with law enforcement in fashioning her
sentence, yet Mr. Tate did not object to tHb. at 26; Doc. 15 at 9. Bradley also contends Mr.
Tate did not challenge the credibility of the Government’s witnesses, including tisrmdto
has battled drugs and mental illness her entiréifBoc. 1-1 at 29, 31.

The Governmerdrgueshe record contradicts Bradley’s claims. Doc. 18 at 25.
Specifically, the Government asserts Mr. Tate objected to the enhancememtbtten officer
recommended, and Judge Wood sustained one of his objedtions.

According to the PSRBradleys base offense levadn count 1 of the indictmemtas30.

PSR, 1 30. The offense level was based, in part, on the quantity of drugs attributed to Bradley.

1 Although Bradleyrefers to witnesses (phl), the only specific withess he mentions is his mother.
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The probation officer determined “Bradley is conservatively attributed witmsrmaim of 525
grams of cocaine base (“crack”) (10.5 grams per week(aveeks).” PSR, 1 29. The
probation officer reached this conclusion basethtsrcepted wire communicatioasd
statements Mlvina Lewis(Bradley’s motherjnade during an interview thdemonstrated
Bradley obtained between 10.5 grams and 21 grams of crack cocaine pé&etvestn May

2015 and April 20, 2016ld. Thus, the probation officanade his calculation of totdfug
attribution based on the loweeekly estimatesThe probation officer addedreetwo-point
enhancementand a three-point upward level adjustment, totaling 9 levels, based on Bradley:
(1) possessg a firearmduring the offense condudg®) using, makinga credible threat to use, or
direcing the use of violence during the offense; (3) maintaining a premises for the purpose of
manufacturing or distributing controlled substances;(dhdirecting activities of at least one
participant in a conspiracy inoWwing at least five participantdd. at 7 3537, 39. Bradleys
offense level was reduced by three levels based on his acceptance of resyoarsibilinely
notifying the Government he intended to plead guilti.at 1143—44. Bradleyhad a criminal
historytotal of 5points based on his convictioftg robbery by intimidatiorand because he
committed the instant offense while under the sentence of a previous convidtian {49,
51-52. After analyzing the offense characteristics and relevant enhancements, as well as
calculating Bradle¥s criminal history, the probation officer determin@dhdleyhad a total

offense level o886 and a criminal history categoryldf. Id. at §77. Based on that information,

Bradleys recommendeduidelines range wa35 to 293months’ imprisonment? 1d.

12 The probation officer observed thihe remainingounts against Bradley would be dismisdeé

to Bradley’s plea agreemenHowever, the probation officer noted, if Bradley had been conwiéted

either of the two § 924(c) charges, he would have been subject to an adtétional imprisonment of at
least five years and up to lifand if he had been convicted of both § 924(c) charges, he would have beef
subject to a term of at least 30 yeéans to life imprisonment. Ay sentence resulting from &84(c)
conviction would have run consecutively to any other sentence. PSR, 1 78.
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Prior toBradleys sentencing hearing, Mf.atelodged objections to the PSR dildd a
motion for downwardrarianceon Bradleys behalf. PSR Add at 2-24; Crim. Case, Doc. 716.
Through his objections, Mr. Tagtated the firearm enhancem@hB5)was applied through
“nothing more than the impermissible theory that Defendant is a drug dealer and Defasdant h
gun[;] therefore[,] Defendant must be possessing a firearm in furtherancelEdakdrug
activity.” PSR Add. at 7Mr. Tatearguedhis impermissible theory was basad wire
communications and texts where drug activity was not discussed, unsubstantiateshtsatem
and another statement wherecadefendant stated she saw Bradley with a firearm one day but
does not refer to drug activity (11 10, 15-19, 22, 23, 26 ;Iwikir. Tate argued/as not enough
to prove Bradley’s possessioha firearmor a nexus with drug traffickingld. at 7~8. Mr. Tate
also objected to the two-level enhancement for use of violence (1 36), argitigsth
enhancement was unwarranteztauséradley disputed he used, threatened to use, or directed
the use of violence (11 15, 17-19, 25)d. at 16. Additionally, Mr. Tate objected to the
enhancement for maintaining a premises for the purpose of manufacturing or distributing a
controlled sbstancearguing the enhancement was not warranted because the only residence
over which Bradley had any possessory interest or maintained any control was not connected
the manufacture or distribution of controlled substantgsat 1720. Mr. Tate bjected to the
upward adjustment for role in the offense being applied by disputing Bradley was a nmanager
supervisor in the conspiracyd. at 21. Mr. Tate argued there was no evidence Bradley exerted

control, influence, or decision-making authorityeothe individual upon whom the enhancement

13 The Government lodged an objection to the probation officer’s original omissén
enhancement for use wiblence, andafter considering the objection, the probation officer agreed such ar
enhancement was warranted. PSR Add. at 1-2.
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was based-Lovell JonesBradley’slive-in girlfriend—asrequired under U.S.S.G. 8§ 3B1.4.
at 22.

At the outset of Bradley’s sentencing hearing, Judge Wood adopted the factual stateme
in the PSR as her findings of fact and the probation officer’s application of the advisor
Guidelines as her legal conclusions as to those provisions to which no objections were made.
Crim. Case, Doc. 768 at 4. rMrateinformed Judge Wood he and Bradley wished to withdraw
the objection to the two-point enhancement for the firearm possession based on theiofevi
the PSR, the addendum, and additional discovietyat 5. Mr. Tate confirmede and Badley
maintained their other three objections to the PSR.

Judge Wood asked the Government to offer proof as to the other two enhancements ar
the upward adjustment objectioBsadleystill had. The Government called Sergeant (formerly
Detective) Sapp ttestify. Id. Sergeant Sapp testified he was a part of the lpegr
investigation of the Bloods gang that sold drugs and used firearms and violgmotect their
drugs. Id. at 6-7. Sergeant Sapp described some of the violent acts members of the Bloods g4
participated insuch as beans to become a member of the gang, retaliation for drive-by
shootings, and a home invasion Bradley had organikkat 7, 13—-14. Sergeant Sapp noted the
beatins occurred at the Lewises’ house, there were videtbese events, and Bradley was
present for some of thenid. at 8-9. In addition, Sergeant Sapp described Bradley as a recruite
for the gang who held a leadership role “where he could influence and instruct othdrisigsn t
to do. Id. at 9, 10.Sergeant Sapp also recounted a customer who was not paying Bradley for th
“large amounts of crack cocaine” Bradley fronted dnedexplained Bradleyvas heard on the
wiretap telling this customer he was cominghe customer’siouse with a firearm and thiag¢

did not care about killing somebody over his monkely.at 12, 17.Sergeant Sapp also described
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instances when Bradlgyossessed firearm, such as when he had a firearm and narcotics inside
a jacket pocket he left in another person’s car and lateintercepted on a phone call telling
this person he left his gun and “work” (meaning drugs) in hislchiat 16-11. Sergeant Sapp
noted Bradley had called his stepfather to let him know he (Bradley) had just bought a .9 mm
firearm for $100.00, which Bdleylater said he was hiding at a house on Wolfe Strieeat
11. A later search of this house yielded this firearm in the exact location Braatkxy. &.
SergeanBapp described an incident where Bradley and angémgr membermade plans to
rob a known drug dealer and took steps, including acquiring a firearm, to carry out thiplan.
at 13-14. Sergeant Sapp also described audio recordings (which were played in open court) i
which Bradley discussed acquiring and possedsiearmsin connection with drug activity,
threatened a drug buyer with violence, and threatened to kill artbtigedealer 1d. at 16-20.
Sergeant Sapp alstescribed instances where Ms. Jones provided transportation for Bradley,
would sometimes deler drugs for Bradley, and once delivered a firearm for Hanat 21-22.
Additionally, Sergeant Sapp testified that, on occasion, Bradley would not be where his
customers needed him to be, and Bradley would call Ms. Jones to tell her a custoow@nings
to the residence they shared and directed her on the amount of drugs to give the cuktoaters.
22.

Mr. Tate crossexamined Sergeant Saplal. at 23-47. During this cross-examination,
Mr. Tate elicited testimony that people other than Bradiegdlin or otherwise established as a
residence the house on Wolfe Street, includingefendants Freddie Hollowawillie
Middleton, and Tyrone Middleton, although Bradley may have stayed there on occasion and
made numerous references to the Wolfe Streese in intercepted calls, and others sold drugs

out of that residenced. at 35-44. In addition, Sergeant Sapp stated Bradley reportedly
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operated a white house on Amherst Street as a trap house with another co-defemtant, Ke
Smith. Id. at 45. Further, Sergeant Sapp stated Bradley was not an active participanemt the b
ins that occurred at his mother’s house, but he was present on at least a few oandsions
encouraged these beas. 1d. at 46-47.

Mr. Tate called Ms. Jones as a witness during the sentencing hddtiag50. Ms.
Jones testified Bradley did not manage oralireer actions because she accepted her
responsibility for the role she played in the conspiracy, she knew what she was dosigg and
chose to do what she didd. at 52. However, on cross-examination, the AUSA had Ms. Jones
read fromher PSRwhichstatedshe acknowledged she sold small quantities of crack cocaine at
Bradley’s direction.ld. at 54-55. Ms. Jones testified that she reported to police a threat Bradle
had made againsier because she owed him money and that she was familiar with his previous|
convictions for robbery by intimidationid. at 55-56.

Judge Wood heard argument from the AUSA and Mr. Tate relating to the three remaini
objections and clarified certain points with the probation offiterat 57~81. Judge Wood
found the violene enhancement was warranted based on the preponderance of credible
evidence, citing@radley’s threats to people who owed him moneytaedideo recordedbeat
ins. Id. at 82. In addition, despite noting Mr. Tate had done a good job with his presentation
regarding the objection to the upward adjustment for Bradley’s role, Judge Wood detehained {
evidencesupported the adjustment. Judge Wood determined that Bradley did, in fact, direct
Ms. Jonesactions, as required for the enhancemeven if Ms Jones’ mind was not completely
overtakerby Bradley’s will. Id. Judge Wood sustain&tadley’s objection to the residence
enhancemertiecawse the burden had not been met as to that enhanceltieatt 83. In light of

these rulings, Judge Wood determined Bradley’s offense level was 34 (versus 363R}he P

31




Case 2:18-cv-00047-LGW-BWC Document 42 Filed 07/17/20 Page 32 of 39

with a criminal history category of Ill, making his Guidelines range 188 to 235 months’
imprisonment.Id. at 84.

In the motion for downwardariance Mr. Tateurged the Court to downwardly depart
from the advisory Guidelindsecause that range would result in a sentence that was too. severe
Crim. Case, Doc. 71ét1-2. Judge Wood asked to hear from the Government and Mr. Tate
relating to the motiondr downwardvariance Crim. Case, Doc. 768 at 84. The parties’
arguments relied heavily on the same evidence used in support of their respedivesposi
the objections to the PSRUr. Tateasked the Court to consider the reasonableness of the
sentece and the disparity betweBnadleys recommended sentence and the sentences-his co
defendants receiveadvho Mr. Tate contended were similarly situated with Bradley in terms of
culpability. 1d. at 83-96. Mr. Tate asked Judge Wood to sentence Bradley between 126 and 16
months in prisonld. at %. While Judge Wood denied the motion for downward variance, she
informedBradleyand Mr.Tateshe would consider Mil.atés arguments in fashioning a
sentence under 18 U.S.C. § 3538. at96. The Courtalsoheard fromBradley. 1d. at97.

Judge Wood observed it was fortunate she was the presiding judge in this multi-
defendant case and was able to focus on each person’s role within the conspiracy, awhduct, a
history. Id. Judge Wood noted Bradley stood out for “the serious drug amount, his serious
criminal history, the gun presence, and the very credible threats that were made Jaciddhe
any assistance or cooperation with law enforcemdut.at 98. After consideration of what
occured at the sentencing hearing, the PSR and its addendum, the filings submitted to her, an
the factors set forth in § 3553, Judge Wood found a 215-month sentence to be appropriate in
light of Bradley’s criminal history, the amount of drugs involved, and the actions he took during

the course of the conspiracid. at 97498. Judge Wood noted § 3553 counsels against
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unwarranted sentence disparities, but such a disparity was warranted due ty Bcadknal
history, threatening nature of his conduct, and the amount of drugs invadved.98.

The evidence of recorbncerninghe sentencing proceskearly establishethat Mr.
Tateargued orBradleys behalf for a sentence below the advisory Guidelines range and
attemptedo have the Coureject ordiscount the enhancements the probation officer
recommended and to have the Court downwadd|yartfrom the Guidelines. MTatewas
successful in having the objection to the residence enhancement sustained, rasauliomger
Guidelines range. In additioBradleyagreed to plead guilty to the conspiracy charge and, in
return, the Government agreed to move for dismissal of the remaining counts agaifest Bt
did, and the Court dismissedegenumerous other counts against Bradley, providing anbat
benefit to Bradley Crim. Case, Doc. 734. During the sentencing hearing, Mr. Tate argued
extensively against the enhancements that were applied to Bradley and furtherteedieart
should downwardly depafitom the Guidelines because his sentamas too severe and
disproportionate to the sentences Bradley’s similarly situadedtfendants received. Bradley’s
claims that Mr. Tate rendered ineffective assistance related to his sent@mcmighout merit.

Bradley’s claim that Mr. Tate was effective by withdrawing thebjection to the firearm
enhancement is without merit. Bradley explains, and the record supports, that he agreed to the
withdrawal of the objection after consulting with Mr. Taf2oc. 21 at 25; Crim. Case, Doc. 768
at 4. There is no indication that Mr. Tate’s recommendation on withdrawing that objecsion wa
deficient or that Bradley was prejudiced by withdrawal of the objeciitrere was ample
evidence demonstrating Bradley possessed a firearm in connection withadficking,
includingpossessing firearms in immediate proximity with narcotics Bradley intended to

distribute, threatening drug customeiigh a firearm and possessing a firearm in the course of
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an attempted robbery of another drug dealdris evidence includes statements made by
Bradley himself on communications obtained by wiretipvas imminently reasonable for Mr.
Tate to recommend withdrawal of the objection to the firearms enhanceBradtey can
demonstrate no prejudice on this point because, even if Mr. Tate had pursued the objection, th
enhancement inevitably would have been imposed.

Bradley’s claimthatJudge Woodisedhis lack of cooperation with law enforcemast
an impropesentencing factaand that Mr. Tate should @ objected is meritless and based on a
misunderstanding of what transpired at sentencing . Doc. 1-1 at 26; Doc. 14 aflate
argued at sentencing (and Bradley continues to advance the argument) that Bradi®lines
range wasnordinately highrelative to the sentences receivedcbydefendants in the casén
discussin@Bradley’s sentengeludge Wood noted Bradley had not cooperated with law
enforcementwhile other co-defendants had, which expdithe disparity in sentence&rim.

Case, Doc768 at 97-98. Judge Wood noted that “although 3553 instructs against unwarrante
sentence disparities, earned ones are appropriateat 99. Thus, Judge Wood did not utilize
Bradley’s lack of cooperation as an improper sentencing factor; rather, Judge Wood
acknowledged that some defendants received lower sentences because, in part, they had
cooperated. In doing so, Judge Wood was merely addressing the sentencing disparity argum
advanced by Mr. Tate and Bradley.

Bradley’s claim that Mr. Tate should have objected to the amount of dttidgpsited to
Bradley and impeached Bradley’s mothealsounavailing. It is clear from the record that the
probation officer based the drug attribution amount on intercepted wire communications.and M
Lewis’ statements during her interview. Taés no indication, other than Bradley’s conclusory

argument now, that either of these sources of informatasingorrect and, thus, there is no
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basis to conclude Mr. Tate was defidciennot objecting to the amount of drugs attributed to
Bradley'# Likewise,there is no indication that Mr. Tate was deficient in not challenging the
credibility of Bradley’s own mother’s statements about Bradley’s role in the cangpiEven if

Mr. Tate had successfully done so, it would have left téimbyintercepted wire communications
regarding drug attribution, which would have resulted in a substantially larger amount of drugs
being attributed t®@radley.

Finally, Bradley’s generalized claims abddit. Tate’s unpreparedness at the sentencing
hearing lack meritMr. Tate’sstatementhat he was “hamstrung” as to some arguments was an
acknowledgement that, despite his efforts, he was not privy to certain dethispbéa
agreements otheo-defendants and the Government reached and the PSRs for those other co
defendantsvhich made his arguments a little more diffiesthough not impossible—to make.

Id. at 92-93. This statement does not shidw Tate was deficienth his performance. &her
Mr. Tate was highlighting for the Court tlgeneraland ordinary limitations on access to
information about co-defendantsa multtdefendant case

Bradley’s contention that Mr. Tate called Sergeant Sapp by a wrong name at the
sentencing hearing is similarly meritless. All indications in the record that N .nfiatakenly
called Sergeant Sapp “Officer Wood” as an inadvertent oversight. There is naamdilcat
oversightwas related to a deficiency in Mr. Tate’s performance or that Bradley was pegjudi
any way. Indeed, the record in this case demonstrates Mr. Tate wapneplired at the
sentencing hearing, argued forcefully and knowledgeably on Bradley’s behalf, and, wafact

successful on one of his objections to the PSR.

14 To be clear, Bradlegoncedetie wasnember of the Bloods gang aad active participant in a
conspiracy to distribute cradocaine.Doc. 141 at27. He only now contends he did not distribute as
muchcrack cocain@s the probation officer attributed to him.
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For all these reasonBradleyis not entitled to relief on his claims that his appointed
counsel rendered ineffective assistance atpamyt during the representation, and the Court
shouldDENY theseportion ofBradleys Motion.

VI. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also deBradleyleave to appeah forma pauperis. ThoughBradley
has not yet filed a notice of appeal, it would be appropriate to address these idsei€3ourts
order of dismissal. Fed. R. App.Z2i(a)(3) (trial court may certify that apped party
proceedingn forma pauperis is not taken in good faith “before or after the notice of appeal is
filed”). An appeal cannot be tak@mforma pauperisif the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

context must be judged by an objective standard. Busch v. County of Volusia, 189 F.R.D. 687

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or argument is frivolous when it appears the facillabations are clearly baseless or the legal

theories are indisputably meritless. Neitzke v. Williad80 U.S. 319, 327 (1989); Carroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Arforma pauperis action is frivolousandnot

brought in good faithf it is “without arguable merit either in law or factNapier v. Preslicka

314 F.3d 528, 531 (11th Cir. 2008ge als®Brown v. United States, Nos. 407CV085,

403CRO001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final orde
in a habeas proceeding unless a certificate of appealability is iS8uesliant to Rule 11 of the
Rules Governing Section 2255 cases, the Court “must issue or deny a certificate @lgipeal

when it enters a final order adverse to the applicaAtCertificate of appealability may issue
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only if the applicant makes a substantial showing of a denial of a constitutional right. The
decision to issue a certificate of appealability requires “an overview of tinesalaithe habeas

petition and a general assessment of their merslier-El v. Cockrell, 537 U.S. 322, 336

(2003). In order to obtain a certificate of appealability, a petitioner must shawyuttisés of

reason could disagree with tHistrict courts resolution of his constitutional claims or that

jurists could conclude the issues presented are adequate to deserve encourageoceetto pr
further.” Id. “Where a plain procedural bar is present and the district court is correct to invoke
to dispose of the case, a reasonable jurist could not conclude either that tttecdisttierred in
dismissing the petition or that the petitioner should be allowed to proceed furthek’vSla

McDaniel 529 U.S. 473, 484 (200Gee alsd-rankin v. Hightower, 215 F.3d 1196, 1199 (11th

Cir. 2000). “This threshold inquiry does not require full consideration of the factual or legal
bases adduced in support of the claimdiller-El, 537 U.S. at 336.

Based on the above analysisBradley s Motion and filings and the Government’s
Responses and applying the Certificate of Appealability standards set forth abavaré¢hsw
discernable issues worthy of a certificate of apgiahty; therefore, the Court shouRENY the
issuance of a Certificatef Appealability. If the Court adopts this recommendation and denies
Bradleya Certificate of AppealabilityBradleyis advised that he “may not appeal the denial but
may seek a certificate from the court of appeals under Federal Rule of Appeltadur@?2.”

Rule 11(a), Rules Governing Section 2255 Cases in the United States District Courts.
Furthermore, as there are no non-frivolous issues to raise on appeal, an appeal would not be

taken in good faith. Thus, the Court should likevidEeNY in forma pauperis status on appeal.
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CONCLUSION

For the abovetated reasons RECOMMEND the CourDENY Bradley’s § 2255
Motion, as amended and supplemen2ENY Bradley’s Motion to Dismiss, doc. 3BJRECT
the Clerk of Court to enter the appropriate judgment of dismissaCBO&E this case, and
DENY Bradleyin forma pauperis status on appeal and a Certificate of AppealabilitgRANT
Bradley’s construed Motions to Amend and his Motion for Leave to Supplement. Docs. 21, 25
33. IDENY Bradley’s Motion to Change Venue, doc. 26.

The Courtinstructsany party seeking to object to this Report and Recommendation to
file specific written objections withiti4 daysof the date on which this Report and
Recommend#on is entered. Any objections asserting that the Magistrate Judge failed to addre
any contention raised in the pleading must also be included. Failure to do so will bar any latern
challenge or review of the factual findings or legal conclusions of the Magidtrdge. See28

U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out above, @ Unite
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate Judge. Objections
meeting the specificity requirement set out above will not be considered by atDistige.A
party may noappeal a Magistrate Judgeeport and recommendation directly to the United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only froah a fi
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judgment entered by or at the direction of a District Judge.

SO ORDERED andREPORTED and RECOMMENDED , this 17th day of July, 2020.

BENJAMIN W. CHEESBRO
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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