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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
UNITED STATES OF AMERICA
Plaintiff, CIVIL ACTION NO.: 2:18cv-62
V.

HERCULES, LLG

Defendant

ORDER

This matter comes before the Court on Plairgiinopposed Motion for Consent Decree.
(Doc. 25.) Through this motion, the parties seek to reshaaims in the Complain{doc. 1),
alleging liability under Sections 106 and 107 of @emprehensive EnvironmentRlesponse,
Compensation, and Liability Act CERCLA’), 42 U.S.C. 88 9606 and 9607. This lawsuit and
the parties’ proposed resolution pertain to a two andhaifeacre piece of landwned by
Defendant Herculed LC (“Hercules”) and referred to by the parties as “Operable Unit 1.”
Operable Unit 1 lies within a largsite known as Terry Creek Dredge Spoil Area/Hercules Outfall
Site (“the Site”). The Site, incluthg Operable Unit 1, is contaminated with the hazardous
substance taphene due tblercules’prior operation of a chemical plant in the area. The United
States filed this lawsuit seeking to hold Hercules responsible for perfoemimgerim remedial
action selected by the United States Environmental Protection Agency (“thHg P ®perable
Unit 1. The United StateandHerculeshave reached an agreement whereleycules will be
requiredto design and perforrihat remedial actioand reimburse th&nited States for both its

outstanding past response casiso Operabl&nit 1 andall future responseosts in connection
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with the remediation. This agreement is embodied in the proposed Consent Decree submitted
the parties.

The record containsyoluminous public comments submitted in response to both the
remedial actioplan and the Consent DecreEhese comments are overwhelmingly critical of the
EPA's selected remedial actigrlan. However, the EPAhoroughly considered these public
commentsn developing the plan and in moving for entry of the Consent Decree. In developin
the remedy, the EPAonducted a multifactorial analysis that involvedmerous technical
judgments The EPA determined that the selected interim remedial astisrareffective means
for protectng human health and the environmenthe agencpedfically concludedthat the
interim actionwas a superioremedywhen compared to the other alternatives considered,
including those preferred by the public commenters.

As expained more fully below, CERCLA and the precedent surrounding the Act limit theg
role the Court must play in reviewing the Consent Decree. It would be impropkee fGourt to
review the EPA’s selectiotie novoor for the Court to substitute its judgment for the judgment of
the EPA on these technical decisionghe Court cannomodify the Consent Decree oraft a
better plan.Further,the Court’sinquiry is not whether theelected remedig the best plan or the
plan that the Court itself would have esetied. Rather,the Court’s only decision is whether
accept or reject the Consent Decrée.making that decision, the law requires the Court to give
substantial deference to the EPA’s judgments and selected remedial acti@s plaii as the
parties’proposed resolution. The Court can only reject the decree iiniasvful, unreasonable,
or inequitable.

Further, the Court must be cognizahthe practical realities of this casehe Court amot

award any direct relief in this lawsflty the parties’ consent or otherwise) beyond tbqtiested
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by the United Stateim its Complaint Through the proposed Consent Decree, the United State
obtains from Hercules the entiretytbat requestedelief without the need for protractedostly,
and uncertaititigation. In other words, # Consent Decree repressdtie “best result” the United
States could receive in this litigation. Furthereaplained belowf the Court were to reject the
Consen Decree, there is no certainty that the EPA would eventually propose a remadral act
different from that proposed in the Consent Decnegch less any certainty that Hercules would
be required to perform that actiohe only certaintythat would come wh a rejectionof the
Consent Decrewould be thathe cleanup efforts aDperableUnit 1 (and likely the entire Sije
would remaimmired in bureaucratic and litigatidmaseddelaysfor years to come

Having reviewed theConsentDecreecognizant of these practical considerations and
through the lens of the substantial deference that beusppliedthe Court GRANTS the United
StatesMotion. The Court will enter the Consent Decree contemporaneously with tlas Ohe
CourtDIRECTS the Clerk of Court t€LOSE this case.

BACKGROUND

The beauty otoastal Georgia landscaphbas inspired posto put pen to pap@ndartists
to put oiloncanvas Howevermany ofthe areas marshes, shores, and waters have not loeiyn
the subject oértistic adorationbut alsothe subject ofnvidiousindustrial pollution This action
revolves aroundgucha piece of land East of the City of Brunswick in Glynn County, Georgia
near the confluence of Terry Creek, Dupree Creek, and the BacKiBsvatwo and onehalf acre
piece of land thatieparties refer tas“Operable Unit 1'QUL’) of the Terry Creek Dredge Spoill
Areas/Hercules Outfall Site (th8ite).” (Doc. 1, p. 1.)

The entire Site covers approximately 216 acres. (Doc. 25, p. 3.) In adgressediation

needs the EPA divided the Site into three “operable units” including OU1, the subject of thig
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lawsuit. (d.) “Operable Unit Two (OU2) consists of several areas including portions fafrther
Hercules facility east of Highway 17 known as the Marsh Wood Storage Yard, which
approximately 25 acres, the Main Dredge Spoil Area, which is approximately &2, dice
Riverside Dredge Spoil Area, which is approximately 48 acres, and Castarid,Iwhich is about
3.5 acresOperable Unit Three (OU3) includes approximately 65 acres of Terry @neeRupree
Creek.” (d. at pp. 34 (citation omitted.) The record’s best depictisof the Site particulaty

OU1, arecontained irthe following figuresattached to the Consent Decree at doc. 3-2, pp. 3—4:
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Operable Unit likely deserves anoreartful moniker and certainlg better fate thathe
pollution that hasullied it for decades Defendant Herculeswns Operable Unit Jand used it
while operating a chemical plant in the area from 1948 to 198f. at pp. 2-3.) Hercules
manufactured the pesticide toxaphers the plant and discharged wastewater containing

toxaphene through an dall ditch until at least 1972(Id.; doc. 33, p. 16) Theoutfall ditchlies

1 “As manufactured, the original toxaphepesticide is a mixture of more than 200 closely related
chlorinatedorganic compounds. (Doc. 3-3, p. 12.) This original toxaphemaixture iscommonly called
“technical toxaphernie. (Id.) “When the original toxaphene is released to the environmentiutatig
breaks down or degrades. These breakdown products are a different mixtutieetioaiginal toxaphene
mixture, so it appears different to the testing instruments. EPA maytoetiéis as degraded toxaphene,
weathered toxaphene, or breakdown presltic (Id.) “Toxaphene was one of the most heavily used
insecticides in the United States until 1982, when EPA cancelled tiseraigns for most uses; all uses
were banned in 1990."Id. atp. 145.)




within Operable Unit 1 anemptiesnto Dupree Creek which in turn flows into Terry Cre@Roc.
1, p. 3.) The EPA has determined that the Site, including Operable Uistcdontaminated with
toxaphene, a hazardous substance within the meaning of CERGLA. (

Hercules andhe EPA took action to address this contamination between August of 199
and April of 2000. (Doc.-3, pp. 1718; doc. 25, p. 4.) During thoseonths, withthe EPA's
oversight, Hercules dredged and removed “approximately 16,800 cubic yacdstafminated
sediment from the Outfall ditcfapproximately 80%490% of the contaminant mass for technical
toxaphene from the Outfall Ditcland another appkimately 18,200 cubic yards of contaminated
sediment fom Dupre Creek and Terry Creek.” (Doc. 25, (fobtnote omitted) This excavation
removed the principal threat wastes contained in sedimerDperable Unit 1 pertaining to
technical toxaphent (1d. at n.5) However, it appears that since April of 2066,other remedial
action has been conducted within Operable URit 1.

Between 2012 and 2014, accordance witlthe National Oil and Hazardous Substances
Pollution Contingency Pla¢iNCP”), 40C.F.R. Part 300, and pursuant to an agreement with the
EPA, Hercules conducted FocusedRemedial Investigation and Feasibility SyufFocused
RI/FS’) for Operable Unit 1. (Doc. 25, pp-8 doc. 33, p. 20) “The approach for OU1 was to
develop remedial action objectives and cleanup goals for OU1 as a narrative perédvasstt
goals (i.e., protectiveness achieved via pathway elimination) rather than ralmiskdéased
concentrations for toxaphene since an EPA toxicity value for weathered toragbes not
presently exist (Doc. 33, p. 22.)Hercules submitted tHeal OU1 Focused RI/FS report tioe
EPA in December 2014(Id.) On June &, 2015,the EPA published notice of th@ocuments

pertaining to tk Site as well as the completeghortand proposed plan for remedial action in the

2 During that time, th&ite has been investigatand monitoed (See generall{poc. 3-3, pp. 17-18, 22.)
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local newspaper, The Brunswick Newasid afforded time fahe public to submit written and oral
comments. (Id. at p. 122.) A public meeting on the plan was held on July 30, 2015, and o
December 8, 2015, representatives from the EPA and the Environmental ProteasammDnet
with local officials and held a public availability sessioid.)(

On June 19, 2017, the EPA issued an Interim Record of Decision (“IRODOperable
Unit 1. (Doc. 1, p. 3; doc.-3.) The IROD is comprehensive and contains a large amount of
historical and technical information that need notrdmountedherein. (Doc. 3.) However,
within the IROD,the EPA listed “the primarycomponents of the selected interim reniedy

follows:

* Rerouting the existing stormwater ditch into a newly constructed corlonetg
ditch.

» Excavation and offsite disposal of impacted sediment near Glynn Avenue to
construct the new ditch.

* Removalof the existing weir across the Outfall Ditch.

* Placement of getextile fabric over existing sediment in the Outfall Ditch.

* Backfilling the Outfall Ditch with compacted clean soil over the fabric.

» Armoring the backfill slope at the confluence withddee Creek.

» Seeding and stabilization of disturbed areas.

* Periodic inspections, maintenance, and sediment removal in the newly constructed
ditch.

» Development and implementation of a long term monitoring plan to ensure the
effectiveness of theterimremedy.

* Implementation of institutional controls such as an environmental covenant
prescribing land use arattivity restrictions to prevent unauthorized disturbance
of the soil cover and other interim remedy components.

(Id. at p. 11.) This remedial action within the IROD is the remedy that the United Statestseeks
haveHercules to perform by filing this lawsuit, and that remedy is encompassbe Consent
Decree.

In addition to explaining theeasongor choosing the selected remedy and the specifics of
that remedy, the IROD discussgelveralother alternative remedies that the E€hsidered but

ultimately rejected. Id. at pp.38-53.) The IROD alsancluded numerouattachmentsontaining




information surroundinghe EPAs degsion, includinga thorough recordf public comments and
the EPAs responses thereds well as @aranscript of the July 30, 2015 public meetirftd. atpp.
124-482 5 The State of Georgia concurred with the remedy progoged IROD. (d. a p. 57.)

On May 16, 2018, the United States filed this lawsuit seeking to hold Hercules d@iable f
the implementation and costs of the plan set forth in the IROD. (Doc. 1.) Additionallynitiee
States requestaddjudgment against Defendant for the response costs incurred to dateassavel
declaratory judgment that Defendant is liable for further response cliktat . 7.) At the time
of filing the Complaint, the bited States also lodged the proposed Consent De¢ex. 3.)
Under the Consent Decrdéercules mustcreate the final plans and specifications for the remedy
outlined in the IROD; construct, maintain, and monitor the remedy; support communit
involvement activities; reimburse the United States for past response costs of $153,808.48;
reimburse the UnitkStates for all costs it incurs in connection with the work. (Docs. 3-1, pp. 31
4, 33) Inreturn, the United States will provide Hercules with a covenant not to sue asviwrkhe
at Operable Unit 1 as well as protection against third party claims fortmaign. (d. atpp. 52—

54.) The covenant not to sgpecifies that itloes not pertain to the other operable units or to any
final response for Operable Unit 11d.}

The United States provided an initial thidgy period for public comment to the Consent
Decree and theprovided two extensions resulting in a total &y public comment period.
(Doc. 25, pp. 67.) At the conclusion of that period, on August 1, 2Qh6,United States filed
the instant Unopposed Motion to Enter Consent Decfiek) The United States attached to the

Motion a bevy of public comments, (doc.-2h as well as EPAs responses to those comnsent

% The comments came from four environmental organizations, four local governmies or agencies
(including the City of Brunswick and Glynn County), one individual, and Defendant ldsrc{d.at p.
122-23.)
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(doc. 252). The United States also provided affidavits from Timothy A. Frederick, an EPA human

health risk assessor, (doc-2p and Dr. Brett Thomas, an EPA ecological risk assessor, (doc. 25
4), in support of the Consent Decreefendant Herculebas filed two briefs in support of the
Motion to Enter the Consent Decree, (docs. 29, 35), and the City of Brunswick and Glynn Cou
filed an amici curiadrief opposing entry of the decree, (doc. 34).
DISCUSSION

CERCLA OVERVIEW

The United States Couof Appeals for the Sixth Circuit provided the following apt
descriptionCERCLA’s background and the avenues the Act provides the EPA to address t
nation’s hazardous waste sites:

By the late 1970s, Congress concluded that existing cleanup programs were
inadequate to the task of taking care of literally thousands of sites acrosagritrg ¢

posing a serious threat to public health and the environment. Consequently, in
1980, Congress enacted CERCLA, also knowtBaperfund,’to ensure prompt

and efficist cleanup of hazardous waste sites and to place the costs of those
cleanups on the [potentially responsible parti®RPs)]. SeeS. Rep. No. 848,

96th Cong., 2d Sess. 98, reprinted in, 1 Cong. Research Serv., 97th Cong., 2d Sess.,
A Legislative History of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (Superfurd05 (1980).

Throughout the 1980s, the Superfund hazardous waste cleanup program enjoyed
centerstage prominence in environmental laMevertheless, the dg years of
CERCLA were difficult. CERCLA was a hastilassembled bill which contained

a number of technical flaws due to Congrebsiited understanding of the
hazardous waste problem and its effects on the environm8ee Grad, A
Legislative History bthe Comprehensive Environmental Response, Compensation
and Liability (Superfund) Act of 19808 Colum.J.Envtl.L. 1, 2, 34 (1982)Both
Congress and EPA, for example, believed in the late 1970s that a site could be
adequately cleaned up bscraping a few inches of soil off the groun#il.R. Rep.

No. 253, 99th Cong., 2d Sess., pt. 1, at 54 (1986), reprinted in 198&aUs.
Cong. & Admin. News 2835, 2836.Congress also grossly underestimated the
number of sites requiring cleanup and the monies necessary to remedy the problem
Compare idwith H.R.Rep. No. 1016, 96th Cong., 2d Sess., pt. 1,a2081980),
reprinted in 1980 U.SCode Cong. & AdminNews 6119, 612@23. EPA, as the
delegatee of the Presidentauthority under CERCLA, 42 U.S.C. § 9615, was
criticized for the slow pace of cleanups, for failing to provide remedies that would
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protect public health and the environment, &ordalleged  sweetheattdeals that
reduced cleanup costs for industry at public expense. As aresult, in 1986 Congress
passed SARA, which reauthorized and amended CERCLA in several important
ways. Congress sought to better define cleanup standards, to expand resources
available to EPA for investigations and cleanups, to clarify'ERAthority under
Superfund law, and to expand and clarify the statde in any remedial action
undertaken, or ordered, by EPA.

CERCLA applies primarily to the cleanup déaking inactive or abandoned sites

and to emergency responses to spills. Anderson, D. Mandelker & A. Tarlock,
Environmental Protection Law and Poli&g8 (1984). .. Once EPA determines
under CERCLA that a response action is needed at a particular hazardous waste
site, it must publish a proposed remedial action pl&AP) and provide an
opportunity for comment. 42 U.S.C. 8§ 9617. EPA then issues a Record of Decision
(‘ROD) setting forth the remedy selected for the site, including remedial
tecmologies and cleanup standards. 42 U.S.C. § 9617.

In implementing its RAP, EPA may pursue one of three possible courses of action.
SeegenerallyKoppers Indus., Inc. v. EPA, 902 & 756, 757 n.1 (9th Cif.990)
(discussing the various optionsEPA may undertake a response measure on its
own, which may include removal and/or remedial action, and then sue PRPs it can
find for reimbursement. 42 U.S.C. 88 9604, 96Dvthe interim, or in the event it
cannot locate any PRPs or they cannot be madeayothe cleanup costs, the
governmentnitiated cleanup may be financed by tisaperfund,’42 U.S.C. §

9611, a trust fund derived from general federal revenues and an excise tax on
specified chemicalsSee 42 U.S.C. § 9635econdly, EPA may, independeait
fund{financed response actiorissue an administrative order directing PRPs to
implement removal or remedial actiod2 U.S.C. 8§ 9606Alternatively, EPA may

apply to the district court for an injunction to compel PRPs to clean up or abate an
actual or threatened release of hazardous substances from a f&tilis a third
option, EPA may enter into an agreement with PRPs to perform a response action,
42 U.S.C. § 9622Such an agreement is at issue here.

United States v. Akzo Coatings of Amngcl, 949 F.2d 1409, 14148 (6th Cir. 1991).Whenthe

EPA chooses théthird optiori and reaches an agreement watbotentially responsible party
(“PRP”) to performaresponse actiorthe “agreement shall be entered in the appropriate United
States distct court as a consent deeré 42 U.S.C. § 9622(d)(1)(A).

Whenreviewing a consent decree, the Court nnestindfulthat CERCLA encourages

settlements. Seeln re Tutu Water Wells CERCLA Litig.326 F.3d 201, 206 (3d Cir. 2003)

(“Notable for our purposes here is tHRAERCLA] expressly provides thgiw]henever practicable
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and in the public interest... [the government] shall act to facilitate agreementsin order to
expedite effective remedial actions and minimize litigatiyp (quoting 42 U.S.C. § 9622(%)

United States v. Vertac Chem. Corp., 756 F. Supp. 1215, 1218 (E.D. Ark. 1991) (“Furthermo

the public policy favoring settlement is reflected in the governing statuteCCAK.”). Even
outside of the CERCLA context, this Couras recognizedthat “cooperation and voluntary
compliance are the preferred means of achieving the goals of environmentatitegislJones

Creek Invrs, LLC v. Columii County.,, Ga., No. CV 111174, 2013 WL 164516, at *2 (S.D. Ga.

Jan. 15, 2013)@fpproving Clean Water Act consent decied)ng United States v. City of Miami,

Fla, 664 F.2d 435, 441 (5th Cid981)). This preference for an agreagon resolution is
particularlystrongwhere the agreememesultsfrom armis length negotiations between the parties.

SeeUnited States v. Cannons EggCorp., 899 F.2d 79, 84 (1st Cir. 1990Respect for the

agencys role is heightened in a situation whére cards have been dealt face up and a crew of
sophisticated players, with sharply conflicting interests, sit at the talllat so many affected
parties, themselves knowledgeable and represented by experienced lawyeraniraeeck out
an agreement arnis length and advocate its embodiment in a judicial decree, itself deservg

weight in the ensuing balante(citing City of New York v. Exxon Corp., 697 F. Supp. 677, 692

(S.D.N.Y. 1988).
The deference affordeddCERCLAconsent decreis heightened whethe EPA, the agency
dedicated to carrying out the objectives of CERCLA, is a party to the desiedhe case here

SeeUnited States v. Bay Area Battei895 F. Supp. 1524, 1528 (N.D. Fla. 1998)hen, as in

this case, an agency committed totiering the public interest has negotiated a decree, there is

presumption of validity). Given the authority that Congress has vested in the EPAMand
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agency’'sconsiderable expertise in the cleanup of hazardous waste sites, the Coundtsesond
guess the reasoned judgment of the EPA.

Ours should not be the task of engaging ideanovoreview of the scientific
evidence pro and con on each proposed remetheihazardous substance arena.
The federal courts have neither the time nor the expertise to do so, and CERCLA
has properly left the scientific decisions regarding toxic substance pléarthe
Presideris delegatee, the EPA administrator and his staéffhen examining this

kind of scientific determination... a reviewing court must generally be at its most
deferential.

Akzo Coatings of Am., Inc., 949 F.2d at 14@yuotingBaltimore Gas & ElecCo. v.Nat Res

Def. Council, Inc, 462 U.S. 87, 1081983)) see alsacCannons Eng’'g Corp., 899 F.2t94 (“A

district court, faced with consent decrees executed in good faith and’ atl@ngih between the
EPA and counselled polluters, must look at the big picture, leaving interstitial ¢haigély to the

agencys informed judgmen); United States v. City of Fort Lauderdale, 81 F. Supp. 2d 1348,

1350-51 (S.D. Fla. 1999(‘[T] his Court may not substituiés judgment for that of the expertise
of EPA officials in choosing a clearp remedy).
Thus, when reviewing a consent decree, the Court’s inqginyot whether the settlement

is one which the court itself might have fashioned, or considers as ideahnons Eng’g Corp.

899 F.2d aB4; see als\kzo Coatings of Am., In¢949 F.2d at 1436 [ evaluating the decree,

it is not our function to determine whether this is the best possible settlentartitlthhave been

obtained . . . .")Bay Area Battery895 F. Suppat 1528(*It is not the Cours place to determine

whethe the decree represents an optimal settlement in the’€vigtn”). Rather “the Courts
role is limited at this juncture to determining whether the terms of the conseaé thaer not

unlawful, unreasonable, or inequitaBleCity of Fort Lauderdale81 F. Supp. 2dt 1350 (quoting

United States v. City of Jackson, 519 F.2d 1147, 1151 (5tAZiE); see alsdones Creek Irivs,

LLC, 2013 WL 164516at *2 (“The Court must ensure that the parties’ proposed Consent Decre
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is not ‘unlawful, unreasonable, or inequitable(fuoting United States v. Hialeai40 F.3d 968,

973 (11th Cir. 1998)).
In the CERCLA context, this inquiry is often expressedrasiing that “the settlement is
reasonablefair and consistent with the purposes that CERCLA is intended to 'seAdzo

Coatings of Am., In¢.949 F.2d at 1424ee als@Cannons Eng Corp., 899 F.2dt84 (assessing

whether CERLA consent decreis fair, reasonable, and faithful to the objectives of the governing

statuté); Bay Area Battery895 F. Supp. at 1528[]he Court must determine whether the

proposed decree satisfies the requirements of being reasonable, fair arsdembnsith
CERCLA’s goals.”) “While the district court should not mechanistically rubberstamp the
agencys suggestions, neither should it approach the merits of the contemplated settlement

nova” Cannons Eng Corp., 899 F.2d at 84Moreoverthe Court “cannot tinker with the consent

decree, and must either accept or reject the terms.” City of Fort Laudé&tldie Supp. 2t

1350.
I. ANALYSIS OF THE PARTIES’ PROPOSED CONSENT DECREE

Turning to the parties’ proposed Consent Decree in this case, the Court has reviewed
entirety of the record before it, includiragnici curiaés brief s well asthe public comments
lodged in opposition to the decrardthe EPA’s responses thereto. The Court does not questio

the sincerity of those who hawpposed the decrée.However, as laid out above, the Court’s

4 As the United States correctly points out, members of the public do nolegastanding to challenge
the proposed consent decree, as “42 U.S.C. § 9§LB(byides that courts may review citizen challenges
to a remedial action ‘oplafter a remedial action is actually completed.” (Doc. 32, p. 2 (quditygof
Fort Lauderdale81 F. Supp. 2d at 135quotingState of Alav. U.S.E.P.A, 871 F.2d 1548, 1557 (11th
Cir. 1989),cert. denied493 U.S. 991 (1989))). Nonetheless, @murt has reviewed the issues raised by
the public comments and reiterated in #mici curiaebrief and has considered them in reviewing the
Consent DecreeSeeCity of Fort Lauderdale81 F. Supp. 2d at 1350 (“Although this Court cannot find
that the no-parties have standing in this case, the matters raised by thEart@s in their filings and at
the hearing held by this Court are significant and require this ‘Gazldse and careful scrutiny.”). The
Court has studied all the public comments and is satisfied that the EPAclopsmeely responded to them.
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inquiry at this stage is not whether the parties’ proposal is perfect or eveefiéregu resolution.
Rather, the Cournhust limit its assessmentwhether the Consent Decree is fair, readie, and
consistent with the purposes of CERCLA. For the reasons summarized below, thenQsuhii
the Consent Decree satisfib®se criteria

A. Fairness

Courtsreviewing CERCLA consent decregpically divide the fairness inquimynto two

parts: procedural fairness and substantive faiyrees=Bay Area Battery895 F. Supp. at 1528

(citing Cannons Engineering, 899 F.2d a),8&nd the Courwill follow that sameapproachn

assessing thearties’ proposed Consent Decree.
1) Procedural Fairness

When assessingrocedural fairness'courts should review the bargaining process and
measure its candor, openness, and the bargaining balance between the lghrtiese, it appears
from the record thahe Consent Decree resulted fromaanis length andransparenhegotiating
process betweeihe United Statesind Hercules.Throughout the pcessinformation leading to
the Consent Decreacluding the results ahe gudies of OperableUnit 1, were made available
to the public. Moreover, the procedure leading to the IROD and the Consent Decree iagluded
investigation into alternative remediepenmeetingswith the publi¢c and opportunitiefor public
comment in accordance with pertinengukations. Consequently, the Consent Decree bears the

typical hallmarks of procedural fairnes§eeJones Creek Inv'rs, LLC, 2013 WL 164516, at *2

(“[T]he Court has been presented no evidence that the consenting parties had amghthgrot

an arms length, goodfaith, settlement negotiatidi.

However,becausanany of the comments pertain to “interstitial details” that the Courd neé delve
deeply into, the Court only addresses the primary concerns in this OrdetioAalti, while the Court has
reviewed the public comments, it chiefly citesatmici curiaés brief as it reflects the primary concerns
raised in the comments.
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However severalcommenters anthe amici curiaeobject to thehe procedure leading to
the Consent Decree baseddmvelopments following thesuancef the IROD. Specifically, they
point out that “[o]ln July 31, 2018, EPA’s National Center for Environmental Assassme
(‘NCEA’) released the ‘Provisional PeBeview Toxicity Values for Technical Toxapehne
CASRN 800135-2, Weathered Toxaphene, and Toxaphene Cogene(®dc. 34,pp. 14-15.)
Thecommenters and amici gaeexplain that the EPAndHerculesoriginally pursuedan interim
remedy (as opposed to a final remedyg to the lack of information regarding the toxicity of the
breakdown products of toxaphene, often referred to as weathered toxaddhaep.(14.) They
contend that the publication of the PPRT Repuoralidates thiasis for developing an interim
remedy rather than a final remedy for OUL. &t p. 15(“In other words, there is no longer any
need for an interim remedgnd Alternative 4 and thus the Consent Decree have become outdat
and obsolete.”)9)

However, the EPA considered the PPRTV Repddr to proposing the Consent Decree,

allowed additional time for public comment due to the publication of the studyultimately

5> Thepartiesreferto this report as “the PPRTV Report,” and the Court will follow suit.

6 As part of this argumentyaci curiaecontend that the PPRTReport demonstrates thatveathered
toxaphene is many ordepf magnitude more toxic than the ‘technical toxaphdahat was the sole
consideration when the proposed remedy was idertifie(Doc. 34, p. 2.) In support of this contention,
amici cite the comments of Dr. Peter Defhat the “the report concludes that ‘weathered toxaghen
considere@®00 times more toxic than ‘technical toxapheneld. &t n.1.) Dr. DeFur was the prior technical
advisor for Glynn Environmental CoalitiorHHowever, n his affidavit, Mr. Frederk; the EPA’s human
health risk assess@xplains that Dr. DeFur’s extrapolation from the report was erronebuos. 253, pp.
6-9.) Mr. Fredrick states that “the PPRTRéport does not state this, and the misstatement appears to be
misunderstanding ihow the noncancer toxicity values (reference doses) calculations are ¢guidsethie
Report.” (1d. at p. 6.) Mr. Frederick then presents a compelling technical explanation for tiggier (d.

at pp. 69.) Indeed, it appears that Glynn Environna¢@oalition recognizes Dr. DeFur’'s misstatement
in June of 2019its subsequent technical advisor published a cadesthtement and explained, “[t]he
toxicity assessment [PPRTV Report] found, however, that the lack dieston weathered toxaphene
prevented EPA from estimating with any confidence its toxieitgtive to technical toxaphene.SdeDoc.
32, pp. 45 (quoting GEC’s June 2019 Technical Assistance Report entitled ReRases Peé&teviewed
Toxaphene Toxicity Assessmép) It is unfortunate that amicuriaewould include Dr. DeFur'siow
corrected misstatement in its brief.
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found that the study did not warrant abandoning the interim remedy developed in theuidOD
proposed in the Consent Deer (Doc. 252, pp. 33-38.) The EPAexplained in its response to
the public comments on this issthat“this new information still contains uncertainties related to
the ecological toxicity of weathered toxaphene, which prevents the full dedimeand
characterization of sediments in the Outfall Ditchld. @étp. 33.) The EPA also maintains that
“[tlhe PPRTV Report indicates that there is insufficient scientific data to develman health
noncancer and cancer toxicity values for toxaphene cong@mdiksdual chemicals that make up
the chemical mixture) and cancer toxicity values for weathered toxaphei.”at (p. 37.)
Ultimately, the EPA determined that “[e]cological and human health risldbraseeric cleanup
goals for weathered toxaphend! stannot be developed(ld. at p 37.) In light of thisconclusion,
“the EPA selected an interim remedy, because it provides significant nigitioedwithout having

to resolve the scientific issues (e.g., analytical method and toxicitgciatsd with the
development of a numeric cleanlevel for weathered toxaphene Id.(at pp. 37-38.)

In support of its decision to continue with timterim remedy after publication of the
PPRTV Report, the EPA offers the affidavits of Mr. Frederick and Dr. Thoifiscs. 25-3, 25-
4) Mr. Frederick the human health risk assessor, details the PPRTV Reportent and its
limitations Heconcludes, among other things, ttie report “does not impact the data evaluation
portion of the risk assessmgnthas no impact on the evaluation of exposure routes for,OU1
“does not change the findings of the exposure assessment,” “does not change the hitman hge
risk assessment conclusions for QUAnd, ultimately, that “the availability of PPRTVs for
noncancer technical and weathered toxaphene does not change the characterizatioanof h
health risk in OU1.” (Doc. 23, pp.4-5, 10.) Dr. Thomasthe ecological risk assessexplained

that while thePPRTV Report provided information on human health toxicity from weather and
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technical toxaphe it provided no information on the ecological toxicity of weathered toxapheng

and, therefore, “there stik no information on the ecological toxicity of weathered toxaphene.”
(Doc. 25-4, p. 3.)

When reviewing a consent decreejsi not the Court’s fle to second guestchnical
judgments made by scientists liMg. Frederick and Dr. ThomasNor is it the Court’s role to
gaugewho ultimately has the better argument as to whetherRR&®TV Report should warrant
scrapping the IROD and starting the remedial process.aRather, the Court must assess whether
the decision to move forward with the interim remedy afterd¢hease of th€PRTV Report so
taintsthe procedure by which the Consent Decree was reashedendethe decre@rocedurally
unfair. Considering the entire recobeforethe Court including not only the PPRTV Report but
alsothe EPA’sresponsesind explanationghe Court findsthatthe Consent Decree passes the
review of procedural fairness

2) Substantive Fairness

“Substantive fairness introduces into the equationcepts of corrective justice and

accountability: a party should bear the cost of the harnwfoch it is legally resposible.”

CannonsEndg Corp. 899 F.2d at 87.Typically, the substantive fairness inquifpcuse on

whether a settling defendantapportioned its fair share of the costs of cleamelgtive toother

non-settlingPRPs. See, e.g.Bay AreaBattery 895 F. Suppat 1529 (findingdecreebased on

defendant’s ability to pay substantively fair and noting thaietg}ally, settlements in CERCLA
cases should be based upsome acceptable measure of comparative fault, apportioning liability
amongthe settling parties according to rational (if necessarily imprecise) estiaidtes much

harm each PRP has doihg(quoting CannonEndg Corp., 899 F.2d at 87).
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Here,Hercules is the soldefendantandneither party has identified any other PRP. The
Consent Decree requires Herculetake sole and full responsibility for the implementation of the
interim remedy. Specifically, Herculesnust create the final plans and specifications for the
remedy outined in the IROCandconstruct, maintain, and monitor the rematlgn estimated cost
of $4.48 million. (Doc. 3-1; doc. 25, p. 9.) Additionally, Herculesars the full responsibility of
supportingcommunity involvement activities; reimbimg the UnitedStates fomll past response
costsin the amount 0f$153,009.48; and reimbursittige United States for all costs it incurs in
connection with the work. (Doc. 25, p) 8/hile theUnited States will provide Hercules with a
covenant not to sue as to thertvat OU1, thecovenant not to sue does not pertain to the other
operable unitat the Siteor to any final response f@ULl. (Id.) Put succinctly, th&€€onsent
Decree requireblerculesto bear the full costs amplemening the interim remedy andequires
Herculegto reimburse the United States for the entiretiysgpast and future costs associated with
OUL Noneof the costs for implementing the interim remedy will be passed on to taxpayers
left for the United State®tcollect from other PRPsThereforethe Court finds that the Consent
Decree passes the substantive fairnesswevi

B. Reasonableness

When assessing the reasonableness of a CERCLA consent decree, Courtsidpilat
factors includinghe decree’slikely efficaciousness as a vehicle for cleansing the environment,”
“whether the settlement satisfactorily compensates the public for the actuah(amzhted) costs
of remedial and response meastirasd ‘the relative strength of the partidisigating positions’

Cannons Eng’g Corp., 899 F.2d 89-90. The reasonableness inquirseflec{s] the Court’s

‘limited duty to inquire into the technical aspects of the cleanup program proposed by a cons

decree in order to ensure that the proposed setieadequately addresses environmental and
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public health concerris. United States v. Cannons EgoCorp., 720 F. Supp. 1027, 1038 (D.

Mass. 1989]citing United States v. Hooker Chemicals & Plastics Corp., 58upp. 1067, 1072

(W.D.N.Y. 1982)). Because theelection of a remedy requirébalancing numerous complex
technical factors within EPA expertis&, Congress has provided that Court’s should not reject
the EPA’s selection unless it has béarbitrary and capricious in its selectibnld. (citing 42

U.S.C. 8§ 9613(j)(2) see alsoAkzo Coatings of Am., Inc., 949 F.2at 1426 (“We view the

standard ofairness reasonableness and consistencycoupled with the arbitrary and capricious
standardf section 9613(j), to be the progests for EPAs proposed decre®.

1) The EPA’s Determination that the Interim Remedial Action is an
Efficacious Vehicle for Cleansing theEnvironment

Amici curiae and the public commentensrimary objection to theemedal action
proposed in the conskedecreds that it will not be as efficaciousf a vehicle for cleansing the
environment a® totalremoval of the contaminated soils. (Doc. 34 a8 (“[T]hose [public]
comments overwhelmingly expressed a desire for Hercules to remaeat@iminatedoils from
the site, and also specifically requested the use of box culverts gtr&tbidr than the open
concrete culvert contemplated by Alternative 4. ”).) However, the EPA considerdbe
alternativeremedial actionpreferred by thepublic when developing the IRORnd compared
those alternatives to thremedal action theEPA ultimately selected. The EPA’s multifactorial
analysisincluded a determination that the selected remedial action wmolMide adequate
protection of human fath and the environment As explained belowthe EPA’s ultimate
selection of thenterim remedial actioproposed in the Consent Decree was$ unreasonable,
arbitrary, or capricious.

In developing the IROOthe EPA compared eleven alternatives for rerakaction (Doc.

3-3, pp-38-53) The EPA includedediment removal within the existing channel, &t p. 38—
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39), and options that employed box culverfgl. at pp.45—-47),amongst the alternativas
compared After laying out allalternatives,lie EPA therfused a comparative analysisassess
the relative performance of each alternative in relation to nine specific ewalgdterid which
enabled the EPA ttidentify the advantages and disadvantages of each alternativeerétatihe
otheralternatives (ld. at p. 53.)

Included in that comparison was a review of each alternative’s ability to praweeall
protection of human health and the environmentd. &t pp. 5354.) The EPA concluded that
each alternative, othéhan taking no action, “would provide adequate protection of human healt
and the environmerit (Id. at p. 53.) Howeverpertinently, the IROD identified some
shortcomings ofhe public commenter’s preferred rerr@dctionof complete sedimememoval
referred to in the IROD as “Alternative:2”

Dredging may leave residual contamination in place and has the potentiahserele

sedimentdownstream during implementation of the remedial actidbhe use of

dredging would require theonstruction of a temporary containment berm, site
preparation and construction dewatering and drfacgities. Short term and long

term bank stability is a concern following disturbance within the Oubiath as

the exposed channel banks would be subject to sloughing caused by high flows and

tidal influence. While additional dredging would remove contaminated sediments

and further reduceontaminant mass, it is possible that complete removal of
contaminants is not achievable with ttéshnology and that residualrdamination

would still be left behind. Due to the lack of toxicityfformation relating to

toxaphene breakdown products an acceptable residual toxaphene concentration in

sediments following excavation cannot be determined, making the effectiveness of
this remedyuncertain.
(Id. at p. 53.)

In contrast, e IROD descrbed benefitsthatthe selected remed actionof a*“concrete

lined channel reauted withlimited sedimentremoval,”referred tain the IRODas"Alternative

4,” would bring to the overall protection of human health and the environnidnat pp. 42-43,

53-54.) For example, Alternative %provides additiongbrotection because the newly constructed
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conveyance structure is concrete which limits any interatt&weengroundwater and surface
water. Additionally, the open structure provides ease of accesndortenance and removal of
accumulated sedimeht. (Id. at p. 54.) Alternative 4 also scored wellvhen compared to
alternatives n the othercriteria: compliancewith federal and Stateequirements, standards,
criteria, and limitations(id. at pp. 5455); longterm effectiveness and permanen@e at p.55);
reduction in toxicity, mobility, and volume (id.); short term effectiveneds(id. at p. 56)
implementability® (id); andcoss, (id. at pp. 56-57

Ultimately, the EPA determined that the selected ckaheaction Alternative 4,best
fulfilled the decision criteria set forth in CERCLA and the NQRI. at pp. 5960.) The IROD
notedand addressed the limitations of this remedial actior instance, the EPA statibct while
the interimremedy is “not intended to be findit] provides the best balance of trade@fsong
the other alternatives with respect to pertinent criteria, given the limited scapgasf’ (ld. at
p. 59.) The IROD also noted that, “[bJecause this remedy will result in hazardousscds
remaining on site above healbtlased levels, a review will be conducted to ensurghiatemedy

continues to provide adequate protection of human health and the environment within five ye|

” The EPA found thahe selected remedy, Alternative 4, “reduces or eliminates the mobitigdahents,
provides some reduction of volume, and reduces/eliminates the exposuraysathfd.) In contrast, the
EPA found thatAlternative 2, the removal of contaminated segtitn “by removing the ditch sediments
offsite to a secure disposal facility, provides for reduction of voluinkeasite however, does have the
potential to mobilize contamination during dredgingd. &t p. 55.)

8 The IROD statedthat “Alternative 4of a concretdined rerouted ditch provides good shaerm
effectiveness since work is completed in nonimpacted aredd."at(p. 56.) As for the alternative of
removing contaminated sediment, the EAermined[t]he implementation of dredging in Adtnative 2
may result in potential risk of worker physical injury and exposure todtegamaterial. Excavation and
grading work within the existing channel poses a risk for disturbance otigintended releases of
sediments from the area during the waparticularly during storm events or other high water discharge
events.” [d.)

9 The EPA concluded that “Alternatives 1, 3, 4, and 5 are the most implementgblavailable

technologies, materials, and traditional construction equipment whereadybpliAlternative 2 requires
somewhat specialized equipment and other challenges with water manageineastendisposal.{ld.)
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after commencement of the remedial actiond. &t p. 60.)However, heEPAconcluded that the
use of containment “to reduce the mobility of sedingamitamination from the Outfall Ditch and
eliminate exposure to sediment contamination in OWas sufficient to address CERLA’s
statutory mandategld. at pp. 59-60.)

The amici curiae and some commentiyabtwhether the selected remealycapping the
contaminated soils placewill be able to withstand flooding evermizused byurricanes, tidal
changes, and global warming. (Doc-25pp. 3+32 doc. 34, pp. 1413, 19) However, the
record reveals that the EPA considered such concerns in selecting the interimaatherhfting
the Consent DecreeSéeDoc. 25, p. 24; doc. 28, pp. 29-31.) Ultimately, the EPA concludk
that multiple measures designed to cap and control the contamination and reducentied foot
the contamination to migrate downstream, as well as requdaitoringrequired by the IROD
assuaged concerns regarding “rising sea levels, storm surges, and straagésifri(Doc. 25-2,
p. 3Q) The EPA explained

The selected interimemedy provides a longgrm effective remedy with a high
degree of permanence and resiliency as required by the Climate Change Adaptation
Implementation Plan of 2014The Outfall Ditch sediments will be permanently
capped/contained, which will reduce ¢pterm exposure to potential receptors and
loading of toxaphen@mpacted sediments to the Terry and Dupree Creek system.
Moreover, the selected interim remedy will reroute the current Outfall Ditch into a
new, concrete lined conveyance channel, backfill the current Outfall Ditch, and
armor the banks of the former Outfall Ditch near Dupree Creek. The concrete floor
and walls of the channel will consist of durable construction materials and can be
readily inspected and maintained/repaired via the open chadesign and provide
protection against rising sea levels and storm surdesther, once the current
Outfall Ditch is backfilled, rip rap will be used to armor the banks of the former
ditch along Dupree CreekThis process is referred to as coastal &iamp, and is
consistent with EPA’s Climate Change Adaptation policyAdditionally,
construction of a reeuted channel reduces the risks/concerns of remedy failure in
the future (i.e. if the floor or sidewalls of the channel fail; only uncontaminated s
could be eroded into the channelhe permanence of the interim remedy will be
enhanced with the implementation of Land Use Control®peration and
maintenance (O&M) of the interim remedy is straifgrivard and primarily
includes only the periodic removal of accumulated sediments from within the new
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outfall channel and inspection and maintenance of the concrete floor and walls.
Accumulated sediments can be readily removed with a variety of equipment and
techniques through the open channel design as opposed to another alternative in the
Feasibility Study, most notably the felbox culvert alternative. Regular
inspections and aseeded repairs will ensure that erosion or other issues will be
dealt with promptly. Additionally, a longterm monitoring plan will be developed
during the OU1l Remedial Design and thereafter implemented andYEare
Reviews will be conducted to ensure the continued protectiveness of the OU1
interim remedy.

(Id. at pp. 30-31.)

Dr. Terry, EPA’'s human health risk assessor provides further support for théoseddéct

the interim remedys an efficacious vehicle for cleansing the environmémthis affidavit, he

testifies:

In my professional opinion, the OU1 interim selected egynis designed to
eliminate themovement of contaminated sediments in the Outfall Ditch to Terry
and Dupree Creeks amdll help to protect human health by eliminating a source
of toxaphene in fish. In myrofessional opinion, eliminating the ditch as a
toxaphene source to downstream areasiasessary before performing risk
assessments in the creeks to determine what renstiahs may be needed in
OU3. Otherwise, it will be difficult to determine the primagurces of toxaphene
moving into the creelecosystem.Longterm monitoring detailed in thiaterim
Record of Decision foOU1 and additional study of Operable Units 2 and 3 are
expected to aid in determining the effectiveness of the selected interimyramed
OU1 andwhether additional actions aneeded.

(Doc. 25-3, p. 10.)

Once again, the Coumust notsecond guess EPA’s technical judgments. Further, it is not

the Court’s roleto determine whether thePA'’s selection of the interim remedya better plan
thanthe remedy oEomplete sedimememoval preferred by theublic commentersSeeCannons
Endq, 899 F.2d at 84, 88 (characterizing, in a CERCLA action, an argument that the governmg
should have used a different method of determining liability as “a stalking horse” erahts
guessing and holding that[h]aving selected a reasonable method of weighing comparative fault

the agency need not show that it is the best, or even the fairest, of all conceivable’y)eibgs
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of Fort Lauderdale, 81 F. Supp. au1353(“[l]t is not this Couts role to determine whegr[a

different method to cap a landfil§ a better protection for the public health than the method chose
by the EPA and the defendant&s stated above, this Court may not substitute its judgment for
that of the EPA, the federal government agendk @xpertise in the area..”). Havingreviewed
the EPA’s reasoning for selecting the interim remedial action and hafforgedthat reasoning
the requisite level of deference, the Court finds theaEPA'’s selectia of theinterim remedy as
an efficaciousehicle for cleansing the environment was not unreasonable, arbitrary, oratggri
2) Need to Compensate the Public and the Partiekitigating Position

The Court additionally finds that the need to compensate the public for the costs of th
anticipated remedial measures as welhaditigating position of the partiesupport entry of the
Consent DecreeThrough this lawsuithie Court cannot order Defendant to perform any action
over and above that requestgdthe United States in the Complaiihe Consent Decree provides
the United States with the entirety of the relief that it sought in its Complaint anceselgercules
to pay the full costs of the interim remedy without the public bearing any of thete As the
United States points out, “[tjhe besise litigation outcome for the United States would be a
judgment holding Hercules liable for performing the interim remedial action ayidgpthe
government’s response cosffhe very same relief is embodied in the [Consent Decree], which
achieves the additional significant benefit of allowing the parties to avomb#tg, time demands,
and inherent risks of litigation.” (Doc. 25, pp. 10-11.)

Again, the Court “cannot tinkewith the consent decree, and must either accept or rejec

the terms.”City of Fort LauderdaleB1 F. Supp. 2d dt350. If the Counvere to rejecthe Consent

Decree’sterms, the partiesould then proceed to engage in a lengthy and costly litigation tha

would, at most, hold Defendant liable for the exact same relief that would bedordére Consent
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Decree. The parties could also appeafejectionof the Consent DecreeGiven the deference
afforded to the EPA’s selection of a remedial decisioa,HEleventh Circuit Court of Appeals
would likely overturn the Court’s decision and direct the Court to enter the @ddeeree. In
such a scenario, the parties would again obtain the exact same result as undese¢hé Qecree
but with months of costlgppellate litigation and deldy. Seeid. at 1353 n.9 (“It is clear to this
Court that any ruling here that rejected the consent decree would likelyimesudversal of such
decision at the appellate level, leadinggven more delay in beginning the cleanup of the Wingate
Landfill site, thus exposing the public to further threats to the environmenttieoutrent status
guo situation.”). Alternativelyfpllowing a rejection, the EPA could start the administeataview
process anew. However, there is no assurance that the EPA would comedreatditinclusion

as to the remedial actipand there is no assurance that Hercules would be required (by consent
otherwise) toperform that remedgr bear any of th United States’ costsUnderany of these
scenarioslitigation in thisCourt,appellate litigationor a new administrative processgjection
would causethe containment and cleanup of contaminatio@@rableUnit 1 and the remainder

of the Siteto bemired indelay foryearsto comewith no certainty as tahat the remedial action
would entail, when the remedial action would begin, and who would beaenedial costs
Given the decades of delay that the Site has already endured, this woandeeeedingly

unfortunate resuft!

10 In contrast, the EPA estimates that the remedial action can be construwvtedtidfive weeks. (Doc.
3-3, p.- 42.) Thus, an appeal of a rejection would likely take naarlgng as construction of the interim
remedy.

11 Dr. Thomas underscores the obvious need for the contamination within OU1 to éssaddsromptly.
He states that “the toxaphene in the sediments of OUL1 are likely serving afiGasigrontributing source
of toxaphene to the ecosystems of Terry Creek and Dupree Creigle@fit®UL. It is likely that the longer
the OUL sediments remain unaddressed, the more toxaphene is moving out of teeddhHnts and into
the broader ecosystem of the creeks.” (Doe42p. 3.)
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These practical consideratiosigrroundinghe need to compensate the public for the costs
of the anticipated remedial measures and the litigating position of the gartres support a
finding that the Consent Decree is a reasonable compromise.

C. Consisteng with the Purposes of CERCLA

The Court’s final inquiry is whether the Consent Decree between the United States
Hercules is consistent with CERCLA’s purposes. In conducting this inquiry, Copitslty
focus on “two major policies underlying the statut&irst, Congress intended to give the
Government the tools to respond promptly and effectively to the problems posed by cdethming
hazardous waste site§econd, Congress sought[&nsure those responsible for the problems
resulting from the disposal of hazardous substancestheaosts of remedying the harm they

caused.” _Bay Area Batter$95 F. Suppat 1535(citing Anspec Co. v. Johnson Controls, Inc.

922 F.2d 1240, 124342 (6th Cir.1991);Dedham Water Co. v. Cumberland Farms Dairy,, Inc.

805 F.2d 1074, 1081 (16ir. 1986)). The partiesproposed Consent Decree furthers both of these
goals.

Through the Consent Decree, the ERéhievesa remedy forOperableUnit 1 thatit
contends will effectively respond to the problems posed by contamination. As discussed abg
amici curiae andhe public commenters take issue with how effective the interim remedy will be
but the record is replete with evidence tlta@ EPA has considered those conceyes still
determined that the interim remeidyan efficacious vehicleof addressing risks to human health
and the environment.Sge, e.g.doc. 33, pp.53-64, 66-61). The EPA has determined tltte
selected interim remedy will provide protection of human health and the environment |
eliminating, reducing, or controllgnrisks at OU1 through the elimination of pathways that could

result in exposure of human or ecological receptors to contaminated sediment acel\satéa
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in the Outfall Ditch” (Id. at p. 61) Further, the agenty scientistshavedetermined that the
interim remedy foOperableUnit 1 isnot onlya critical step for addressing polluti@rnthin that
operableunit but also within the Site as a whale (Doc. 5-3, p. 10(Frederick stating that
“eliminating the ditch as soxaphenesource tadownstream areas is necessary before performing
risk assessments in the creeks to determine what remedial actions may bemegdi&dl; doc.
254, p. 4 Thomasassertinghatdue to “complexity” of Sitetoxaphene contaminatios “best
addressed by, fpossible, eliminating one of the areas a toxaphene source to thecosgktem

so that a more accurate cleanup value for toxaphene in the remaining area cagldpedigy
Moreover, the Consent Decree requires Hercules to pelfmgderm monitoring maintenance,
and reporting.(Doc. 33, p. 61(“[T]he use of regular maintenance and monitoring will protect
human health and the environment by providing notice if complete exposure pathways are
established.”). “Such an outcome is wholly consistent with the goals of environmenta

legislation.” Jones Creek Irivs, LLC, 2013 WL 164516, at *2.

Additionally, as explained above in the Court’s reasonableness intherinterim remedy
is consistent WittCERCLA's purpose of enablingmompt responsgarticularly when compared
to the delay that would be causeddngtracted litigation.The IROD estimated twentjve weeks
for construction of the remedial action, (do€3,3. 2), and under the Consent Decidercules
will be required to comply with the schedule set forth in the Statement of, {dok 34, pp. 19
21).
The Consent Decree also serves CERCLA's intentHleatules be responsible for the
problems resulting from its disposal of hazardous substances and that it, rathtetpablic,
bear the financial burdesf remedying the harm it caused. Hercules is required to bear all of th

costs of designing and constructthg interim remedial action, it mugtimburse the United States
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for past response costs of $153,009i48vill be subjected t@ declaratory judgmernhbatit is
liable for fuure response costs, and it will be responsible for maintenance, monitoring, ar
reporting regarding the remedial actiqiboc. 31.) While the United StatesiWprovide Hercules
with a covenant not to sue as to the work at Operable Unit 1 as well as proteatitst tgrd
party claims for contribution, the covenant not to sue does not pertain to the pénabl@Units

or to any final response for Operable Unit 1d.)( On this front, emeof the public comments
took issue with the fact that the Consent Decree does not include an admission of habilit
Hercules. However, in CERCLA, Congress specifically gave the EPAitherdy to “fashion a
consentlecree so that the entering of such decree and compliance with such deieall. not

be considered an admission of liability for any purpose.” 42 U.S.6228(8)(1)(C) (emphasis

added. Further, courts have repeatedly recognized that consergas typically do not contain
an admission of liability because requiring such a provision would likely thwart feoryseat

compromise.SeeMaher v. Gagne, 448 U.S. 122, 126 n.8 (1980) (noting ‘thaiis customary

consent decree did not purport to adjudicate claims and decree explicitly statedvémnot

intended to constitute an admission of liability)S. S.E.C. v. Citigroup Glob. Mkténc., 673

F.3d 158, 165 (2d Cir. 2012) (criticizing “district coarapparent view that the public interest is
disserved by an agency settlement that does not require the defendantScedofisiability,”
and adding that[r] equiringsuch an admission would in most cases undermine any chance fg
compromise”).
For all of these reasons, the Court finds that the Consent Decree is consistent with {

purposes of CERCLA.
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CONCLUSION

The Court once again emphasizes lthendariest must remain within whemneviewing
the parties’ proposed Consent Decree. It would be impfoptite Court to substitute its judgment
for theEPA’stechnicaljudgments underlying theéonsent Decree. Moreover, the Court must not
modify the parties’ agreemeant attempt todraft a better plan Indeed, the Cous focusis not
whether theparties’ resolution is thebestalternative for addressing the contaminatanthe
resolutionthat the Court would have preferrddather, the Court must limit itsquiry toensuring
thatthe Consent Decree st unlawful, unreasonable or inequitable. For the reasons laid ou
above, the Court finds that the Consent decree satisfies that review. Thettedoourt
GRANTS the Motion to Enter Consent Decree, (doc. 25). The Court will enter the decree on't
docket contemporaneously with this Ordé@he CourtDIRECTS the Clerk of Court teCLOSE
this case.

SO ORDERED, this 27thday ofNovember, 2019.

5 <

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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